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For references to particular articles of treaties, see the Table of Treaties, p. xxix.

A
Acquiescence—
silence in treaty context 366
Admissibility. See under International Court of Justice (IC]); International Tribunal for
the Law of the Sea
Agriculture—
WTO Agreement (1992). See Uruguay Round, Agreement on Agriculture
Applicable law—
conflict 255-9
International Criminal Tribunal for the Former Yugoslavia. See Yugoslavia, Inter-
national Criminal Tribunal for the Former
international organization-—
—competence—
constituent instrument 14
nuclear weapons, deployment. See Nuclear weapons, deployment, applicable law
World Health Organization (WHO)—
—international law 22
Armed combat. See War
Armed conflict. See War

B
Belligerent reprisals. See Reprisals
Bosnia-Herzegovina—
law of —
—Extradition, Decree with Force of Law 642
Burden of proof—

legality of arrest of ship within EEZ 761

national security defence 673

North American Free Trade Agreement Arbitral Tribunal 560, 561, 577-8
nuclear weapons, deployment, legality 236, 349

c
Collective security system—
inchoate state 258
Constitution (international organization)—
applicable law—
—Vienna Convention on the Law of Treaties (1969) 87
interpretation—
—aids—
debates of organization 146
~——object and purpose 15, 48, 86, 87-8
subsequent practice 15, 21-2, 138-9, 143, 146
—guidelines—
conformity with text 144
effectiveness 88, 143
liberal 48, 86, 87
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Constitution (international organization) (cont.)
overall UN system 19-21
treaty interpretation rules 14-15
—reasonable result 143
—responsibility—
limitation to matters within competence 22, 27-8, 67-8
treaty, as 14-15, 85-6
Courts, municipal—
Law of the Sea Convention (1982)—
—jurisdiction under 749-50, 770, 776, 780
Crimes against humanity—
jurisdiction—
—aut dedere aut punire—
customary international law 702
responsibility—
—individual—
judicial institution, relevance 621
Cultural protection—
war, during—
—nuclear weapons, deployment 416-17
Customary international law—
codification, desirability 226
deterrence 318
development 82, 235-6, 245-7
—changing conditions 356-61
—subsequent practice 329-40, 363
environment 82, 154, 454-5
—development 82
equality of application 476-8
evidence of—
—State practice: gv
—treaty. See treaties and treaties and other international instruments reflecting below
—UN Resolution 269-70, 482-3, 507
formation—
——Consensus—
“appreciable section of the community” 228, 483
———States specially affected 364, 485-6
—constant and uniform practice 203-4, 247, 259
good neighbourliness principle 455-6
international humanitarian law 209-10, 223, 514-15, 533-4
judicial assistance—
—duty to comply with request 645-6
Jus cogens: qu
Martens Clause: gv
national security defence 726-7
neutrality 210-11
nuclear weapons, deployment—
——authorization of threat or use 197, 327, 339-40, 346-7, 525
—prohibition on threat or use 203-5, 216, 246-7, 267-8, 327
obligation to negotiate in good faith 223-4, 231
opinto juris—
—constant and uniform practice 204, 246-7
—emerging 268

—evidence of—
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——UN Resolution 205, 268-70, 349-50
—illegality as bar to development 329-30, 363-4, 365, 374
—need for 259, 373-4
—repetition of principles 246-7, 269-70, 300
—States’ views, relevance 359-60
peremptory norms. See Jus cogens
persistent objector rule—
—nuclear weapons, deployment 264-5, 330, 363, 365, 370, 437
—nuclear weapons, possession 264-5
principles 442-3
proportionality 195
requirements—
—constant and uniform practice 246-7
absence of contrary practice 247
—general acceptance—
persistent objector rule. See above
—Jus cogens: qu
—State practice: qv
self-defence, limitations on right 195, 225-6
State practice: gv
State responsibility—
—individual, attribution to 707, 710, 712
treaties. See also treaties and other international instruments reflecting below
—accession to, relevance 207, 208
—denunciation provisions, relevance 208
—derogation from 726-7
treaties and other international instruments reflecting. See also treaties above
—Geneva Conventions (1949) 149-50, 207, 523, 530
First Additional Protocol relating to the Protection of Victims of International
Armed Conflict (1977) 515, 530 '
—Geneva Protocol (Prohibition of Asphyxiating, Poisonous or other Gases and
Bacteriological Methods) (1925) 530
—Hague Conventions (1899/1907) 150, 207-8
—United Nations Charter (1945)—
Article 2(4) 247
—Vienna Convention on the Law of Treaties (1969) 576
UN Resolution 204-5, 269-70
war, laws and customs—
—civilian population, attack on 537
war, limitations on means of waging—
—non-discrimination between combatants and non-combatants 123, 152, 239
—unnecessary suffering 352, 435, 447-9, 524-5

D
Deterrence 204
credibility 490
customary international law 318
degrees of 489
intent, relevance 490-1
“mutually assured destruction” 492
nuclear weapons, deployment, legality 213, 227-8, 233, 234-6, 241, 318, 488-90
threat, as 475-6, 490
UN Charter 234, 241, 257-9, 273-9, 335-7, 475-6
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Diplomatic privileges and immunities—
International Criminal Tribunal for the Former Yugoslavia 652
Discrimination. See War, means of waging, limitations on, non-discrimination between
combatants and non-combatants
Dispute settlement. See International Court of Justice (ICJ); International Tribunal for
the Law of the Sea; Yugoslavia, International Criminal Tribunal for the Former

Environment—
burden of proof 452-3
Convention on the Modification of the Environment (1977)—
—*environmental modification technique” 155
—in time of war 155
customary international law 82, 154, 454-5
development of law 79-82
—conventions 80, 82
—customary international law 82
human rights, effect on 441
intergenerational rights 405-6
nuclear weapons, deployment. See Nuclear weapons, deployment, legality, environ-
mental protection, and
obligations—
—avoidance of harm to others 80-1, 455-6
—erga omnes 81-2
—Geneva Protocol (Prohibition of Asphyxiating, Poisonous or other Gases and
Bacteriological Methods) (1925) 154
—intergenerational rights. See above
—in time of war 124-6, 154-7, 191-3
“polluter pays” principle 453
precautionary principle 452-3
Rio Declaration on Environment and Development (1992)—
—in time of war 126, 155, 192
self-defence 467, 528
Equity—
intergenerational rights 405-6, 452
treaty interpretation, and 771
European Court of Justice (EC])—
evidence—
—power to demand from State 633
—States not party to proceedings 635
Evidence. See also Evidence of; and under individual tribunals
power to demand from State—
—European Court of Justice (EC]J) 633, 635
—Inter-American Commission on Human Rights 635-6
—International Court of Justice (IC]) 634-5
—international law, compatibility with 637
—Iran—US Claims Tribunal 636
—remedy for failure to provide—
adverse inference 635-6
standard of appreciation. Se¢ standard of proof below
standard of proof—
—international tribunals 750
—“sufficiently plausible” 750, 753, 767-8, 773-4
—well-founded 773-4, 777, 780
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Evidence of. See also Evidence
international organization—
—practice—
resolution 21-2
Secretary-General’s Report 21-2
State practice. See State practice, evidence of
Exclusive economic zone (EEZ)—
refuelling of fishing vessel—
—activity ancillary to that of refuelled vessel 752
Convention for the Prohibition of Fishing with Long Driftnets in the South
Pacific (1989) 752
—independent activity 752
Law of the Sea Convention (1982) 752
—State practice 752
customs legislation 754-6
rights—
—refuelling of fishing vessel, control of 751-6, 761, 771-3. See aiso refuelling of
fishing vessel above

Fair trial—

amendment of Rules of Procedure—

—retroactive effect 679

choice of counsel 722

delay 679

in absentia proceedings 722-3

national security defence 668
Fishing, See Exclusive economic zone (EEZ), refuelling of fishing vessel
Force, prohibition on use or threat of —

deterrence as threat 475-6

nuclear weapons, possession 196-7

G
General Agreement on Tariffs and Trade (GATT) (1947)—
North American Free Trade Agreement (1992), and. See North American Free Trade
Agreement (NAFTA) (1992), GATT, and
obligations—
—exceptions—
narrow interpretation 577 n. 109
Uruguay Round: ¢v
General principles of—
international law. Se¢ International law, general principles
Geneva Conventions (1949)—
customary international law 149-50, 207, 523, 530
Geneva Conventions (1949), First Additional Protocol relating to the Protection of
Victims of International Armed Conflicts (1977)—
applicability—
—nuclear weapons 209, 278
customary international law 209, 515, 530
Geneva Protocol (Prohibition of Asphyxiating, Poisonous or other Gases and Bacterio-
logical Methods) (1925)—
customary international law 530

@© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9780521580724
www.cambridge.org

Cambridge University Press

978-0-521-58072-4 — International Law Reports
Edited by E. Lauterpacht , C. J. Greenwood
Index

More Information

794 INDEX

Genocide—

nuclear weapons deployment 190, 451-2, 526-7

requirements—

—intent 190, 452

self-defence 467
Good faith—

national security defence 728-9
Guinea—

law of—

—~Customs Code—

Article 316 775, 781
Article 317 775, 781
—Maritime Code (Law 94/007/CTRM of 25 March 1994)—
Article 1 775, 781
Article 8 781
Article 40 (exclusive economic zone (EEZ) rights) 754-5, 762-3, 775-7, 781-3
—Maritime Fishing Code (Law 95/13/CTRM of 15 May 1995) 754-5
classification 769-70, 776-7, 785
“fishing” 754
—Penal Code—
Article 361 775, 781
Article 363 775-6, 781

H
Hague Conventions (1899/1907)—
customary international law 150, 207
Health. Sez also World Health Organization (WHO)
nuclear weapons, relevance 84
obligations—
—active nature 84
—erga omnes 83
right to 82-3
—International Covenant on Economic, Social and Cultural Rights (1966) 83
—Universal Declaration of Human Rights (1948) 83
State responsibility 82-4
Hot pursuit—
delay in advancing claim 755, 766
requirements—
——continuity 753
—Ilocation with territorial sea or contiguous zone 753, 755
Human rights. Se¢ also International Covenant on Civil and Political Rights (1966);
International humanitarian law; and individual rights
derogation—
—non-derogable rights 456
environment law, and 441
health 82-4
Humanitarian law. Se¢e Crimes against humanity; International crimes; International
humanitarian law

I
Inherent powers. See also under individual organizations and tribunals
Certain Expenses of the United Nations 626
Effects of Awards of Compensation made by the United Nations Tribunal 625-6
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implied powers, distinguished 698 n. 27
judicial determination necessary for exercise of jurisdiction 704
Jjurisdiction—
—compétence de la compétence 625-6
penalties, power to impose 698
Reparations for Injuries Suffered in the Service of the United Nations 624-5
requirements—
—effective functioning 624-7, 630-2
—necessity 627 n. 37
Inter-American Commission on Human Rights—
evidence—
—power to demand from State 635-6
Intergenerational rights 405-6, 452
Interim measures—
purpose—
—preservation of subject-matter of review—
suspension of subpoena duces tecum 685
International Court of Justice (IC])—
admissibility. See also jurisdiction below
—abuse of process—
absence of objection 238
pressure groups 237-8
—request for advisory opinion by specialized agency, Se¢ advisory opinion,
specialized agency, standing below
advisory opinion—
—abuse of process 319. Se¢ also legal question, need for, motivation, relevance below
—admissibility—
competence to determine 29-33, 157-60, 187
parallel consideration in another forum 96-7, 162, 183
—binding, whether 521
—clear statement of law, need for 250, 399-40
—consent of interested parties 320
—contentious case, distinguished 186, 234
—discretion to decline request 282, 319-20, 323-4
cautious use 27-9, 38, 43, 46-8, 67, 93, 94-5
compelling reason, need for 111, 127, 160, 185-6
effect on situation, relevance 26, 97-9, 127, 500
effect on treaty negotiations, relevance 99-100, 187, 323
generality of question 102
——hypothetical question 100-2, 186-7, 321-3, 362
importance of question 132
jurisdiction as preliminary requirement 13, 24
law-making, need to avoid 103-4, 187, 509, 510
non-judicial nature of process as basis 319-20
partial nature of opinion, relevance 26, 188
precedent 104, 107, 320-2
sovereignty, interference with 104-6, 161
—endorsement of legal axiom 282-3, 300, 317
—findings of fact, Court’s right to make 349
—General Assembly, standing—
“any questions or any matters” within scope of Charter 183, 250
——disarmament 183 '
limitation to matters on which it can take binding decisions 183
progressive development of international law 183

specialized agency, distinguished 183, 232, 250
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International Court of Justice (IC]) (cont.)
threat or use of force 183
—judicial nature of process 106, 127, 187, 319
—judicial propriety 322
—jurisdiction. See admissibility and discretion to decline request above
—Ilegal question, need for 12-14, 48, 183-4, 247-50
amendment of law, request for 250
——Charter travaux préparatoires, and 248
——compatibility with relevant rules and principles of international law 184
formulation of question 140-2
identification of obligations under international law 13-14
——Member State obligations, determination 36-7, 45, 49-51, 67-8
motivation, relevance 14, 78, 184, 187, 284, 300, 318
political implications, relevance 13-14, 47, 77, 78, 89, 95-6, 103, 161-2, 184,
285-6, 300
—Ilegality of use of nuclear weapons—
UNGA request 177-542
WHO request 6-163
—merits. Se¢ below
—non-governmental organization, standing 285-6
—PCIj 320
—purpose 126
authoritative legal opinion. 126, 521
—reasoning, need for 284-5, 290-1
—Trequest—
ambiguity 283, 317
divergences between texts 188, 248, 282
—request, reformulation 128, 130-2; 139-43, 247-8, 283
Application for Review of UNAT Fudgment No 275 130-2
—request, validity—
General Assembly’s views, relevance 97
majority resolution 51-2, 157-60, 284-5, 291, 317
minority State’s right to challenge before Court 51-2
—specialized agency, standing—
due authorization. See standing, due authorization, need for below
legal question. Se¢ legal question, need for above
——WHO 6-163
—"“within the scope of its activities” 14-24, 27, 29, 49-109, 128-48, 159, 160-1,
249-50
—standing—
due authorization, need for 11-12, 23-4, 48, 159, 182-3
non-governmental organization 285-6
specialized agency 11-24, 26, 121, 137-9, 249-50. See also specialized agency,
standing above
—value 521-2
evidence—
—power to demand 634-5
—rules of 360
judge—
—abstention, right of 323
Jjudgments—
—interpretation—
in accordance with jurisprudence 328
interdependence of legal grounds 215, 328
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~—non liquet 211-13, 216, 219-22, 225-6, 229-31, 232-5, 328-9, 339-40, 385-6,
507-31, 532, 533, 539-41
~—obtter dicta, effect 279, 327
—political considerations, relevance 227-8
—ratw decidend: 233-4
need for 533-5
—reasons, need for 533
jurisdiction—
—admissibility, distinguished 107-8
—advisory opinion. Se¢ advisory opinion above
Justice, court of, as 106
—advisory opinion 106
merits—
—advisory opinion, in case of 38-9
—anticipation of decision on merits 38-9
—jurisdiction, and 36
principal judicial organ of UN 106-7, 185
procedure—
—consolidation of proceedings 8-9, 140, 179
—formalism, need to avoid 360
—President’s casting vote 218
—public hearing 8-9, 140, 179
—Rules of Court. See below
role—
—Ilegislative 243, 322, 375
Rules of Court—
—106 9, 180
—authority, Statute distinguished 724
Security Council, and—
—parallel exercise of functions 97
separate opinion—
—dissenting opinion, distinguished 241, 326
task—
—clarification of law 500
—development of international law 229-31, 243, 500, 521-2
—statement of existing law 187, 389-90, 503
International Covenant on Civil and Political Rights (1966)—
applicability—
—time of war 189-90
life, arbitrary deprivation—
—applicable law 190
national security defence—
—in camera proceedings 674 n. 248
International Covenant on Economic, Social and Cultural Rights (1966) 83
International crimes—
State responsibility, breach 81-2
International Griminal Court. Se¢ Yugoslavia, International Criminal Tribunal for the
Former
International humanitarian law. See also Crimes against humanity
basis—
-——multicultural 428-32, 449
customary international law 209-10, 223, 444, 514-15, 533-4
definition—
—Fundamental Rules of International Humanitarian Law Applicable in Armed Conflicts
(1978) 149
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International humanitarian law (cont.)
Jus cogens 208, 223-4, 446-7, 523-4
legal regime, as 393-4
nuclear weapons, applicability to 149, 194-5, 206-13, 216, 222-3, 251, 255-6, 258,
261, 270-2, 386, 426-7, 478-9
purpose—
—*“conciliation of the necessities of war with the laws of humanity” 394
—Ilegal requirements of conduct 538
self-defence, applicability to 195, 223, 225-6
sovereignty, and 445-6 '
United Nations Charter (1945), effect 440-1
International law. See also Customary international law
basis—
—consent 241-2
—customary international law 235
—survival of mankind 330-1, 541
breach—
—municipal law conflict, as defence 650, 718
—remedies: qv
codification, impossibility—
—UNGA, and 226
compliance—
—choice of means 642
—good faith 146-7
—obligation of 146-7, 668
—presumption of 756
consensual nature—
—treaty; need for 246
general principles—
—changing conditions, applicability unde 355-6
—conflict 255-9
resolution, rules for 258, 509, 541
—equality of 258
—humanitarian principles 356, 533-4
—Lotus principle (“what is not prohibited is allowed”) 220-1, 241-2, 339-40, 341-7,
376, 442-6
—non liquet, and 272-3, 327, 339-40, 385-6, 507-31, 539-41
—nuclear weapons, legality 235
——public conscience 356, 437-41
—self-defence 258
individual—
—relations with international tribunal. See Yugoslavia, International Criminal
Tribunal for the Former, individual, duty of compliance
—State responsibility. See State responsibility, individual, attribution to
international organization: gv
Jus cogens: qu
peremptory norms. See Jus cogens
remedies: gv
sources—
—arbitral and judicial decisions—
municipal courts 350-2
——customary international law: gv
—general practice accepted as law. See State practice
—general principles recognized by civilized nations. See general principles above
and Customary international law
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—municipal law analogies—
limitations on 696-7, 698
“ripe for consideration” 696-7
—-State practice: qv
—writings of publicists 458
subjects—
—individual. See above
International Law Commission (ILC)—
Draft Articles on State Responsibility (1980)—
—Articles—
1 (internationally wrongful act entailing responsibility of State) 654-5
——5 (acts of State organ) 708
——11 (group of individuals not acting on behalf of State) 716
——19 (environment) 81
21(1) (obligation of result) 712 n. 64
Draft Statute for an International Criminal Court (1994)—
—Articles—
26 (attendance of witnesses) 637
——26(3) (subpoenas) 637, 639-40
International organization. See also General Agreement on Tariffs and Trade (GATT)
(1947); Inter-American Commission on Human Rights; Organization for Economic
Cooperation and Development (OECD); Specialized agency; World Health Organ-
ization (WHO)
applicable law—
—competence—
constituent instrument 14
competence—
—applicable law—
constituent instrument. 14
—compétence de la compétence 22-3
IC]J power to review 22-3, 29, 157-8
—implied 19, 137-8, 624-6
essential for functions 137
—overlapping. See speciality below
—speciality 18-19, 26, 46, 88-90, 132-7
—“within scope of its activities” 14
interpretation of constitution 22, 27-8
constituent instrument. See Constitution (international organization)
interpretation—
—applicable law—
Vienna Convention on the Law of Treaties (1969) 142-3
obligations, Member State—
—breach—
——determination, responsibility for 36-8
powers. See competence above
resolutions—
—interpretation—
practice 145-6
Vienna Convention on the Law of Treaties (1969) 142-3
—minority State’s right to challenge 51-2
—validity—
form and substance distinguished 22-3, 29
Secretariat’s views, relevance 35
International trade. See also General Agreement on Tariffs and Trade (GATT) (1947);
North American Free Trade Agreement (NAFTA) (1992); Uruguay Round
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International trade (cont.)
free trade agreement—
—purpose—
regime differing from multilateral regime 596
tarift—
—definition 551 n. 4
International Tribunal for the Law of the Sea—
admissibility—
—conformity with requirements of Article 292 of the Law of the Sea Convention
(1982) 749-57
Article 292 proceedings 741-86
—Article 286 proceedings, distinguished 770-1
—Article 290 proceedings (provisional measures), distinguished 768
—-Article 290(5) proceedings, compared 771
—balance between rights of coastal State and freedom of navigation 769
—bond or other financial security, relevance 756-7, 786
—detention of vessel on the basis of laws and regulations within meaning of Article
73(2) 769-70, 774-7, 778-85
—limited nature of proceedings 770-1, 773-4, 786
—preliminary proceedings, whether 749-50, 760-1, 768, 774
binding effect 749-50
—facts 750
—law 750
burden of proof—
—soundness of allegation 780
evidence—
—standard of proof—
“sufficiently plausible” 750, 753, 767-8, 773-4
well-founded 768, 773-4, 777, 780
Guidelines concerning the Preparation and Presentation of Cases before the Tribunal—
—paragraph 10 742
judgment—
—binding effect. See above
—obuter dicta, effect 771-3
Jjurisdiction—
—Agent, need for authorization according to Rules 748
—failure to submit question of release from detention to another court within 10
days of detention 748, 780
—merits. See below
—ownership, relevance 748-9
—parties to Convention, over 748
—prompt release of vessels and crews. See below
—specific provisions for prompt release of vessels, need for 770
merits—
—domestic courts, for 749-50, 770, 776, 780
—incidental to prompt release proceedings 750, 761
—restraint in considering 750
—standard of proof] relevance 750, 774
prompt release of vessels and crews—
—classification of legislation justifying detention—
presumption of legality of State’s action 756, 776-7
responsibility for 768-9, 776-7, 785
Tribunal’s freedom of decision 756, 762-7, 768-9
—detaining State’s failure to comply with Convention 761-2, 780
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—incidental proceedings, distinguished 750

—Ilegality of arrest, relevance 753, 761

burden of proof 761
—procedures for ensuring 749
—proceedings limited to 749-50

Rules of the Tribunal—
—Articles—

45 742

——52(2)(a) 741

—67(2) 743

—68 742

—72742

—76 743

—110 747

2) 748

741, 742

Statute—
—Articles—
24(2) 741
—94(3) 741
30(3) 760
International tribunals. See International Court of Justice (ICJ); International Tribunal
for the Law of the Sea; North American Free Trade Agreement Arbitral Tribunal;
Organization for Economic Cooperation and Development (OECD), Adminis-
trative Tribunal; Yugoslavia, International Criminal Tribunal for the Former
Iran-US Claims Tribunal—
evidence—
——power to demand from State 636

Judicial assistance—
customary international law—
—duty to comply with request 645-6
equality of relationship 718
International Criminal Tribunal for the Former Yugoslavia 645, 718
Judicial propriety—
advisory opinion, refusal 322
Judicial role—
application of general principles to particular situations 442-34, 540
Jurisdiction—
ICJ. See International Court of Justice (IC]), jurisdiction
International Criminal Tribunal for the Former Yugoslavia. Se¢ Yugoslavia, Inter-
national Criminal Tribunal for the Former, jurisdiction
Jus cogens—
international humanitarian law 208, 223-4, 446-7, 523-4
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Jus cogens (cont.)
nuclear weapons, threat or use of 329-30, 374, 446-7
requirements—
—appropriate subject-matter 524

Law of the Sea Convention (1982)—
Article 292 proceedings 741-87
balance between rights of coastal State and freedom of navigation—
—Article 292 proceedings 769
detention of vessel—
—on the basis of laws and regulations within meaning of Article 73(2) 769-70, 774-7
—notification to flag State 757
exclusive economic zone (EEZ): gv
implementing legislation—
—conformity with Convention 765
phrases—
—“fisheries laws and regulations” 772
prompt release—
—Article 286 proceedings 771
—Article 290(5) proceedings 771
—reasonable bond or financial security 750-1, 752, 756-8, 786
Article 292 proceedings, relevance 756-7
need for 757
offset 758
reasonable in overall balance of amount, form and nature of bond or financial
security 757-8
—responsibility for failure to post 757
remedies—
—detention of vessel. See above
—imprisonment 778
Legislation, interpretation—
aids—
—treaty—
language of treaty, correspondence with 754-5, 764-5
Life, right to—
nuclear weapons deployment, and 189-90, 456-8, 527-8
Lotus principle (“what is not prohibited is allowed”). See under International law, general
principles

M
Martens Clause (customary international law: applicability in case of gaps) 124, 153-4,

207, 210, 251, 261, 355-61, 399, 514

customary international law norm 355-60, 433-7

public conscience, and 359-60, 437-41

variation of wording—
—Geneva Conventions (1949) 358-9, 433-4
—Geneva Conventions (1949), First Protocol (1977) 356
—Hague Conventions Respecting the Laws and Customs of War on Land (1899)

355-8, 433-4
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N
NAFTA. See North American Free Trade Agreement (NAFTA) (1992)
NAFTA Arbitral Tribunal. See North American Free Trade Agreement Arbitral Tribunal
National security defence—
admissibility, responsibility for determining 668-76, 723-8
—munisterial affidavit 729-80
—separation of powers 670
—State practice—
Australia 672, 728
Austria 728 n. 104
Canada 672
former Yugoslavia (SFRY) 672
New Zealand 728
Pakistan 672
relevance 670
—UK 672
USA 670-1
customary international law 726-7
evidentiary privilege 661-2
fair trial 668
good faith 728-9
International Covenant on Civil and Political Rights (1966)—
—in camera proceedings 674 n. 248
international tribunals—
—Chapter VII obligations, and 666-7
—criminal tribunal, special nature 666-8
—European Court of Human Rights—
Cyprus v. Turkey 725
—European Court of Justice 669
——The Observer and the Guardian v. United Kingdom 663
—ILO Administrative Tribunal—
Ballo case 725
Meclntire v. FAO 725 n. 98
—Inter-American Court of Human Rights—
———Godinez Cruz Case 662-3, 725
—International Court of Justice—
Corfu Channel 662, 668, 669, 724, 725
—US-German Mixed Claims Commission—
Sabotage cases 724-5
Preparatory Committee on the Establishment of an International Criminal Court
663-4
safeguards 666, 674, 728-30, 731-6
—editing of documents 729
—good faith, relevance 728
—in camera proceedings 674 n. 248, 729
—return of documents 729
——scrutiny by single judge 729
—transcript of proceedings 729
—translation to be provided by State Party 729
State practice—
—Australia 666
—Austria 665-6
—Canada 664
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NAFTA Arbitral Tribunal (cont.)
—(Costa Rica 665
—TFrance 665
—TFRG 665
—New Zealand 666
—Pakistan 664-5
—UK 665
—USA 664
Natural law—
nuclear weapons, and 246
self-defence 240
State’s right to survival 223
Necessity—
desuetude 495
historical origin 495
inherent powers 627 n. 37
neutrality, violation 239-40
requirements—
~—proportionality195, 377, 534-7
self-defence 195, 257, 258, 260, 326
Neutrality—
customary international law 210-11
necessity. 239-40
nuclear weapons, and 210-12, 239-40, 256, 258, 337-9, 413-14, 451, 466-7, 514
—intent 451
self-defence 466-7
territorial integrity 256, 337-9, 413-14
—violation—
necessity 239-40
Non-governmental organization (NGO)—
advisory opinion, pressure to request 285-6
Non-Proliferation Treaty (1968). Se¢ under Nuclear weapons, deployment
North American Free Trade Agreement Arbitral Tribunal—
burden of proof 560, 561, 577-8
dispute, identification 551-2, 574-5
—tariffication obligation arising out of Uruguay Round 574-5
Model Rules of Procedure for Chapter Twenty Pursuant to Rule 35 on the Availability
of Information (“Model Rules”) (13 July 1995) 549
—4 552
—20 (timetable) 550
—33 (burden of proof: inconsistency of measure under Agreement) 561, 577-8
text 561 n. 34, 577
—34 (burden of proof: exception under Agreement) 557-8, 560
text 560 n. 28, 577
Panel—
—constitution 549
procedure. See Model Rules of Procedure for Chapter Twenty Pursuant to Rule 35
on the Availability of Information (“Model Rules”) (13 July 1995) above
task—
—examination of application of customs duties 552
—findings and determination as provided under Article 2016 of NAFTA 552
—recommendations for resolution of dispute 552
terms of reference—
—determined by Parties 552
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time-limits—
—extension—
Panel’s Report 550
North American Free Trade Agreement (NAFTA) (1992)—
Arbitral Tribunal. See North American Free Trade Agreement Arbitral Tribunal
bilateral agreements related to—
—~QCanada—USA Free Trade Agreement (FTA) (1988) See below
Canada—USA Free Trade Agreement (FTA) (1988) 554-5
—GATT Working Party Report on the Free- Trade Agreement between Canada and the United
States 582-3
—incorporation of provisions into NAFTA 559, 595-7, 599
effect on provisions 583-4
limitation on 597
minimum volume of imports 597
non-tariff barriers 597
rewording, need for 584
tariff reduction 597
tariffs resulting from tariffication 597
Uruguay Round rights and obligations replacing earlier rights and obligations
596-7
—interpretation—
object and purpose of NAFTA, conformity with 596
—objectives—
preservation of GATT protection 596
—official statements following conclusion 582
—“retain their respective rights and obligations under customary international
law” 580
—“retain their rights and obligations . . . under [the GATT] and agreements
negotiated under the GATT” 559, 579
entry into force of provision 579
right and obligations created subsequent to entry into force of NAFTA 579-89
—temporal application 579-89
—Uruguay Round obligations—
obligation to incorporate 582 n. 121
GATT, and— -
—preservation of rights and obligations 554-5
created subsequent to entry into force of NAFTA 579-89
—Uruguay Round. See GATT Uruguay Round below
GATT Uruguay Round, and 555-7
—Uruguay Round obligations—
——obligation to incorporate into Canada—USA Free Trade Agreement 582 n. 121
—WTO Agreement on Agriculture, and 547-99
interpretation. See North American Free Trade Agreement (NAFTA) (1992), inter-
pretation
objectives—
—conflict between Chapters 3 and 7, primacy 597-8
——principles and rules defining—
MFN treatment 577
national treatment 577
—transparency 577, 586
obligations—
—exceptions—
narrow interpretation 577 n. 109
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North American Free Trade Agreement (NAFTA) (1992), interpretation—
aids—
—context—
trade liberalization background 576-7
—other treaties—
inconsistency of language 577
non-involvement of all parties 577
guidelines—
~—object and purpose 575
—ordinary meaning 576
phrases—
—*“measure” 595
Nuclear disarmament. See also Nuclear weapons, deployment
obligation to negotiate in good faith—
—customary international law 223-4, 231, 260, 531
—Non-Proliferation Treaty (1968) 213-15, 217, 235, 279, 530
non-signatories 279
Nuclear weapons, deployment. See also Nuclear disarmament
acceptability to international community 331-7, 348-52, 353
applicable law 147-54, 189-93
——customary international law. See below
—Geneva Conventions (1949), Protocol I (1977) 209
—Geneva Protocol (Prohibition of Asphyxiating, Poisonous or other Gases and
Bacteriological Methods) (1925) 458-62, 530
—Genocide Convention (1948) 526-7
~—genocide, customary international law relating to 190
—International Covenant on Civil and Political Rights (1966) 189-90, 527-8
—international humanitarian law 149, 194-5, 206-13, 216, 222-3, 251, 255-6,
258, 261, 270-2, 386, 426-7, 478-9
—international instruments relating to poisoned weapons 198
—law of armed conflict 193, 251, 271-2, 362-3, 386
—treaties relating to 198-203, 238, 386, 477
Hague Regulations (1907) 462
reservations 258, 259, 366
—UN Charter 193, 194-7, 269-70, 384, 386
consent to—
—State responsibility 147
customary international law 202, 203-13, 235, 238-42, 525
—authorization of threat or use 197, 216, 327, 339-40, 346
—persistent objector rule 264-5, 330, 363, 365, 370, 437
—prohibition on use 202, 203-5, 216, 242, 246-7, 327
—treaty reservations 213
definition 193-4
—Paris Accords (1954) 148
—“poison or poisoned weapons” 198
—Treaty of Tlatelolco (1967) 148-9
Effects of Nuclear War on Health and Health Services ( WHO Management Group) 18
equality of States, and 272-3
genocide, whether 190, 451-2, 526-7
human rights, and 456-8
internal use 197
legal regime—
—consolidation, need for 245-6
—evolving 245-6
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legality—
—advisory opinion, request for—
UNGA 177-542
——WHO 6-163
—burden of proof 236, 349
—counter-arguments—
absence of authorization 245
General Assembly’s hostility to 245
non-use since 1945 245
——customary international law. See above
—defensive purposes 194-7, 213, 216, 238
reservations 259
—deterrence policy 213, 227-8, 233, 234-6, 241, 257-9, 264, 273-9, 335-7, 488-92
—environmental protection, and 154-7, 191-3
—evidence of —
absence of objection to treaty reservations 540
assurances of nuclear Powers 540
declaration of legality, absence 245
deterrence policy 540
——Institute of International Law (Edinburgh 1969) 350
Non-Proliferation Treaty (1968) 264, 350, 361
——UNGA Resolutions. 223-4, 265-7, 332, 340-1, 349-50, 360, 437-8
—internal war 494
—Lotus principle (“what is not prohibited is allowed”) 220-1, 241-2, 339-40, 341-7,
376, 442-6
—non-deployment, implications 245, 528-9
—non-discrimination 122-4, 212, 222-3, 261, 270-1, 406, 449-50, 466, 514
—rnon-discriminatory nature 122-4, 212, 222-3
Martens Clause (customary international law: applicability in case of gaps)
124, 355-61
post-battle obligations, and 123
—poisoned weapon, whether 198
—prohibition, whether 216, 238, 242, 442-6
treaty 198-203
—proportionality 195, 239, 260, 261, 270-1, 326, 398-9
—reprisals 278, 339, 387, 524-5
—rules and principles of international law—
———compatibility with 235
exception to 245
—State practice 245-7, 261, 262-3
—statement of, absence 245
—tactical weapons 496-500
——treaty provision 246, 438-9, 530
implying contrary 263-8, 313-14, 318, 364-70, 385, 484-5, 486, 530
Non-Proliferation Treaty (1968). See below
—UN Charter principles 384
—UNGA attitude 245
—WHO Constitution 157
natural law, and 246
neutrality, relevance 210-12, 239-40, 256, 258, 337-9, 413-14, 466-7, 514
Non-Proliferation Treaty (1968)—
—legality of nuclear weapons, recognition 264-5, 486-8
—nuclear and non-nuclear Powers, balance 262-4, 308-9, 314, 367
non-nuclear Powers’ renunciation of right of self-defence 368
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Nuclear weapons, deployment (cont.)
—nuclear Power assurances 265-7, 312-14, 319, 370-4, 540
—obligation to negotiate in good faith for nuclear disarmament 213-15, 217, 235,
279, 530
non-signatories 235, 279
—possession, distinguished 264, 283, 398
—unequal treaty 312
possession as threat of force 196-7, 283
sovereign rights, surrender—
—request for Advisory Opinion 104-6
World Health Organization (WHO), and. Se¢ World Health Organization (WHQO),
nuclear weapons, relevance
Nuremberg Tribunal—
procedure—
—ad hoc nature 638

O
OECD. See Organization for Economic Cooperation and Development (OECD)
Organization for Economic Coooperation and Development (OECD)—
Administrative Tribunal—
—jurisdiction—
private dispute between heirs of former employee 601
review of legality of decisions of Organization 605
coordinated salary-fixing—
—Decision of OECD Council 605-6
—variations in different organizations, admissibility 605-6
Pension Scheme Rules—
—Article 51—
salary variations between organizations, and 606
Staff Provident Fund—
—fraudulent withdrawal, liability 601-2
Staff Regulations. See Organization for Economic Cooperation and Development
(OECD), Staff Regulations
Organization for Economic Cooperation and Development (OECD), Staff Regulations—
acquired rights—
—salary variations between organizations 606
Annex I—
—Article 13 (budgetary constraints affecting salaries)—
linguistic differences 605-6
travaux. préparatoires 605-6
—good faith in applying 606
Annex VI (Staff Provident Fund)—
—Rule 12 601-2

P
Permanent Court of International Justice (PCIJ)—
advisory opinion—
—consent of interested parties 320
—Eastern Carelia 320
Procedure. See also under indwidual tribunals
ad hoc nature 637-8
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amicus curiae brief 680
basis—
——purpose of tribunal 638
evidence: qu
in camera proceedings—
—national security defence 674 n. 248, 729
orders. See subpoena duces tecum below and under Yugoslavia, International Criminal
Tribunal for the Former
subpoena duces tecum. See also under Yugoslavia, International Criminal Tribunal for the
Former, orders
—common/ civil law procedure 637, 656
—England—
challenge to 658-9
Scotland 629
—international tribunals—
European Court of Justice 657-8
——International Criminal Tribunal for Rwanda 640 n. 94
Iran-US Claims Tribunal 657
—order compelling attendance of witness, as 637-40
—penalty for non-compliance, relevance 649 n. 135, 694-7, 704-7
—requirements—
reasonableness 657, 704
relevance 656-9
specificity 658, 703-4
—State practice 628-30, 656-9
Canada 629
Costa Rica 629
———England 629, 657, 658
France 630
Germany 630
——Malaysia 657
Pakistan 629
——Spain 630
——USA 628-9, 656-7, 658
Yugoslavia (SFRY) 629
Proportionality—
between means and legitimate aim 192-3, 239, 352-3, 468
—responsibility for determining 352-3
customary international law 195
necessity, and 192-3, 377, 534-7
nuclear weapons, deployment 195, 239, 260, 261, 270-1, 326, 352-3, 377, 398-9, 464-6
reprisals 196, 278 .
self-defence 194-5, 260, 326, 377, 468-9, 532-3, 534-7

R
Remedies—
adverse inference 635-6
declaration of—
—failure to observe Statute or Rules, reported to Security Council 704-7, 730
—failure to observe Tribunal Rules 704-7
finding of contempt 639, 722, 730
in absentia proceedings 722
recommendation to negotiate treaty 213-15, 223-4, 242-3
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Reprisals—
legality 225, 339, 387, 492-4, 512
-——customary international law 278
~—Declaration concerning Principles of Friendly Relations and Cooperation
among States (UNGA Resolution 2625 (XXV)) 492
—non-discrimination 524
—nuclear weapons, deployment 278, 339
—proportionality 196, 278
—-State practice 278
—unnecessary suffering 524-5
Retroactivity—
Rules of Procedure, amendment 679, 684-5

Self-defence—
environment 467
general principle of international law 258-9, 366
genocide 467
justified 252-3
—responsibility for determining whether 509
—“survival of the State” 251-2, 510-11, 521
limitations on exercise of —
—armed attack, need for 463-70, 512-13
—customary international law 195, 225-6
primacy 254
—environmental considerations 528
—international humanitarian law 195, 223, 251-3
—necessity 195, 257, 258, 260, 326, 377
—non-discrimination 466
——proportionality 194-5, 260, 326, 377, 464-6, 468-9, 512, 532-3, 534-7
—report to Security Gouncil, need for 512
—subject to law 251, 253, 510-13
—unnecessary suffering 464
natural law 240
neutrality, and 466-7
nuclear weapons, deployment 213, 216, 240-2, 251-4, 256-60, 267, 366-70
—non-nuclear Powers’ renunciation of right 368
right and means, distinguished 368-70
sovereign right 255, 256, 356-9, 476, 510
UN Charter, Article 51 194-7, 216, 240-2, 256-7, 267
—deterrence policy, and 234, 241, 257-9, 273-9, 335-7, 475-6
vital security interests, distinguished 326, 488-9
Separation of powers—
national security defence, admissibility 670
Sources of international law. See International law, sources
Sovereignty—
compliance with orders of international tribunal 648-9, 699
limitations on—
—competing jurisdictions 343, 375-6
—good neighbourliness principle 455-6
—international humanitarian law 445-6
—Lotus principle (“what is not prohibited is allowed”) 188-9, 220-1, 241-2, 343-6,
376, 444-6
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—Security Council measures relating to peace and security 648-9, 667
—UN Charter. 344-6
rights—
—designation as State organ 710, 712
—territorial integrity 526
security—
—nuclear weapons 104-6
—self-defence 255, 256, 356-9
security requirements, right to determine 104-6
surrender to international organization—
—Security Council 634
Yugoslavia, International Criminal Tribunal for the Former, Statute 648-9
Speciality. See under International organization, competence
Specialized agency—
adv1sory opinion, right to request. See International Court of Justice (ICJ) advisory
opinion, standing, specialized agency
constitution, interpretation—
—guidelines—
overall UN system 19-21, 46
definition 19-20
State—
communication with—
—designated authority 641-3, 717-18
exclusive means, whether 642-3
—government official 641-3
—individual, right of communication with 642-3, 710-12
diplomatic channels 711
——State Agent before Tribunal 711
criminal sanctions, possibility 698
equality—
—customary international law, formation 228, 476
—nuclear weapons, deployment 472-3, 476-8, 526
government official as 641-3, 653
State practice. Se¢ also Customary international law
“appreciable section of the community” 228, 262
evidence of—
—military manual 447-8
—UN Resolutions 507
international law, conflict 261
limitation as precedent 696-7, 698, 709-10, 712, 713-14
nuclear weapons, deployment 261, 262-3, 330
—deterrence theory 262
opinio juris. See under Customary international law
“poison or poisoned weapons” 198
refuelling of fishing vessels—
—nature of activity 752
weapons, legality 197
State responsibility—
acts and omissions—
—neutral territory, collateral damage 338-9, 451
—private persons or groups—
government officials refusing to carry out instructions 716
breach—
—international crime, as 81
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State responsibility (cont.)
See Environment, obligations
erga omnes nature 81-2, 83
health 82-4
imputability—
—State organ 708
individual, attribution to—
—customary international law 707, 710, 712
—functional immunity 707-8
FEichmann 708
Rambow Warrior 707-8
——The Caroline 707 n. 50

—State’s right to designate as State organ 710, 712

“Internationally wrongful act” 654-5
nuclear weapons deployment 147
Subpoena duces tecum. See under Procedure

Territorial integrity—

neutrality, and 256, 337-9
Terrorism—

jurisdiction—

—aut dedere aut punire—

customary international law 702
Trade. See International trade
Travaux préparatorres—

absence—

—GATT Working Party Report on the Free-Trade Agreement between Canada and the United

States 582-3
circumstances of conclusion—
—rejection of a party’s position—
significance 585
interpretation, aid to—
——confirmation, as 576
—meaning not plain 576, 591-2
Law of the Sea Convention (1982) 770, 786
negotiations--—-
—draft text 591
—party’s proposal 590-1
Treaties. See also individual ireaties and the Table of Treaties
declarations accompanying ratification 200-3
—objection, absence 200, 241, 540
obligations—

—incorporation into another treaty, effect 583-5

—right, distinguished 592-4

—third parties—

written acceptance 700

—to negotiate in good faith—
customary international law 223-4

erga omnes character 223-4

Helsinki Final Act (1975) 214

Non-Proliferation Treaty (1968) 213-15, 217, 235, 279

Declaration on Friendly Relations between States (1970) 214, 217
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Vienna Convention on the Law of Treaties (1969) 214
—*“under customary international law”—
evolving nature 580
—undertaking to negotiate in good faith 213-15
reservations—
—admissibility—
customary international law, in respect of 213
—objection, absence 259, 262, 366, 540
—validity—
objection, absence 200, 241
third parties—
—obligations—
———written acceptance 700
unequal—
—Non-Proliferation Treaty (1968) 312
Treaty interpretation. See also under individual treaties and international instruments
aids—
—context 579, 588, 770
draft text 591
trade liberalization background 576-7
treaty as a whole 576
—incorporating obligations 583-5
—official statement 582
—other treaties—
——inconsistent language 577, 584
——mnot involving all parties 577
——subsequent 576
—parties’ conduct 584-5
in parallel negotiations 584-5
—subsequent practice 576, 591-2
—supplementary means in case of ambiguity or uncertainty 591
—lravaux préparatoires: qu
—writings of publicists—
Commentary on treaty 786
applicable law—
—international law 575
Vienna Convention on the Law of Treaties 575-6
equity, relevance 771
guidelines——
—eflectiveness— -
words to be given some meaning 590
—object and purpose 576, 588, 770
conflicting objectives 368
—ordinary meaning 576, 588, 772
—parties’ intention 588-9
context 580-1
negotiating position 587
parliamentary proceedings 587-8
text 580-1
—plain meaning. See ordinary meaning above
-~—revision excluded 772
—text 770, 771-2, 786
phrases. See Words and phrases and under individual treaties
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U
United Nations Charter (1945)—
Article 2(4) (prohibition on use of force)—
—Article 51 (self-defence), and 194-7, 216, 327-8
customary international law—
—Article 2(4) 247
deterrence policy, and 234, 241, 257-9, 273-9, 335-7, 475-6
good neighbourliness 455-6
international humanitarian law, effect on 440-1
interpretation—
—UNGA Resolution 269
self-defence (1945). See Self-defence, UN Charter, Article 51
United Nations General Assembly (UNGA)—
powers—
—legislative 269
Resolutions—
—47/37 (protection of the environment in times of armed conflict) 192
—47/168 (establishment of Department of Humanitarian Affairs) 135-6
—49/75 K (WHO Resolution 46/60) 23-4, 177-9
text 177-9
—2444 (XXII) (respect for human rights in armed conflicts) 348
—2625 (XXV) (Declaration concerning Principles of Friendly Relations and
Cooperation among States) 146-7, 492
—2849 (XXVI) (environment) 80-1
—customary international law 204-5
requirements 269-70
—effect—
repetition, relevance 300, 308, 318
—evidence of opinio juris 205, 268-70, 349-50, 482-3
—interpretation—
“appreciation” 370-3
natural meaning 247
structure 247
—legislative 483
—normative value 204-5
task—
—progressive development and codification of international law 226
United Nations Security Council—
Chapter VII action—
—establishment of International Criminal Tribunal for the Former Yugoslavia 620-3
—primacy of obligations 667
—sovereignty, and 648-9, 726-7
consent, relevance 649
judicial measures, admissibility 623
Resolutions—
-—255 (1968) (Non-Proliferation Treaty (1968)) 374
—827 (1993) (International Criminal Tribunal for the Former Yugoslavia)}—
obligation to cooperate with Tribunal 647
—984 (1995) (Non-Proliferation Treaty (1968), extension) 370-4, 469
—1031 (1995) (International Criminal Tribunal for the Former Yugoslavia)—
obligation to cooperate with Tribunal 647
—1132 (1997) (Libyan embargo) 756
—implementing legislation 650-1
sovereignty, and 634, 667
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subsidiary organ—
—delegation of powers to 622-3
—flexibility of concept 622
—independence 623
—Yugoslavia, International Criminal Tribunal for the Former 620-3, 634, 642,
646, 666-7, 676
Universal Declaration of Human Rights (1948)—
health, right to 83
Uruguay Round—
Agreement on Agriculture—
—*“agreement negotiated under the GATT” 589-90
—NAFTA, and. See North American Free Trade Agreement (NAFTA) (1992),
GATT Uruguay Round, WTO Agreement on Agriculture, and
—tariffication obligation 590-4
right, distinguished 592
NAFTA, and. See North American Free Trade Agreement (NAFTA) (1992), GATT
Uruguay Round, and

v
Vienna Convention on the Law of Treaties (1969)—
applicability—
—resolutions of international organizations 142-3
customary international law 576

War—

armed conflict—

—applicable law—

International Covenant on Civil and Political Rights (1966) 189-90
law of armed conflict 190
cultural protection. See Cultural protection, war, during
customary international law—

—non-discrimination between combatants and non-combatants 123, 152
laws and customs—

—civilian population. Se¢ also means of waging, limitations on, non-discrimination

between combatants and non-combatants below

——attack on 256, 536-7
collateral casualties 239, 536-7
customary international law 537
—equality of application 476-8
—exceptions to 245, 251-2
—gaps—
Martens Clause 251, 261, 399
—international humanitarian law—
conflict 255-9, 261
replacement by 206, 513
—jus ad bellum/jus in bello, interrelationship 240, 242, 386, 463, 469, 539
—Ilaw of peace, distinguished 445
—limitations on means of waging. See means of waging, limitations on below
—rules and principles—
effect of subsequent treaties. 206
means of waging, limitations on 121-6, 206-9
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War (cont.)
—acceptability to international community 331-7, 348-52, 353
—Convention on the Modification of the Environment (1972) 155
—Convention on the Prohibition of the Development, Production, Stockpiling and
Use of Chemical Weapons (1993) 122
—customary international law 122-3, 207, 347-52
UNGA Resolution 2444 (XXIII) 348
—Declaration of Brussels (1874) 122
—Declaration of St Petersburg (1868) 122, 150-1, 206-7, 534
—environmental protection 124-6, 154-7, 191-3, 452-6
Geneva Conventions (1949) 124, 154
Geneva Conventions (1949) (Protocol 1) 124-5, 154, 455
Hague Conventions (1899/1907) 124
proportionality 192-3
Rio Declaration on Environment and Development (1992) 126, 154, 192
—Geneva Conventions (1949) (Protocol I) 536
-—Geneva Protocol (Prohibition of Asphyxiating, Poisonous or other Gases and
Bacteriological Methods) (1925) 122, 151-2, 154
—Hague Conventions (1899/1907) 122, 151-2
—RHague Regulations (1907) 206-7, 534-5, 536
—intent 441-2, 448-9, 537
—Lucerne Conference of Governmental Experts on the Use of Certain Conven-
tional Weapons (1974) 535
—non-discrimination between combatants and non-combatants 122-3, 156, 207,
261, 406, 466, 514
——attack on civilians 256, 536-7
collateral damag 239, 536-7
——-customary international law 123, 152, 239
———Geneva Conventions (1949) (Protocol I) 123, 152-3, 449-50
--—Hague Regulations 123
—---Hague Rules on Air Warfare (Draft) (1923) 123, 152
— -~ International Law Institute (Edinburgh 1969) 450
——Martens Clause 124, 153-4, 207
nuclear weapons 123, 222-3
—Toxin Weapons Convention (1972) 154
-—UNGA Resolution 47/37 of 25 November 1992 (protection of environment in
times of armed conflict) 192
—unnecessary suffering 122, 154, 156, 206, 207, 239, 256, 261, 347, 351, 352-3,
376-7,447-9, 464, 514, 524-5
—-—-civilians, applicability to 353-6, 534-7
customary international law 352, 435, 447-9
proportionality 352-3, 534-7
nuclear weapons. See Nuclear disarmament; Nuclear weapons, deployment
purpose 473-4
reprisals: gu
weapons—
—legality—
authorization, need for 197
legitimacy of purpose, relevance 194
—State practice 197, 245-7, 261, 262-3
Weapons. See Nuclear weapons, deployment and under War
Words and phrases. See also under individual treaties
“agreement negotiated under the GATT” 589-90
“analogous materials or devices” 198
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“appreciation” 370-3

audi alteram partem—
—appeals procedure 682-4

cessante ratione legis, cessat ipsa lex 494

“environmental modification technique” 155

erga omnes 223-4
—State responsibility 81-2, 83

Jfiat justitia ruat coelum 375

“fisheries laws and regulations™ 772

“fishing”—
—*operations connected to fishing” 754

“generally” 244-6, 256, 377, 385, 506, 538-9

“giving effect to”—
—*“complying with”, compared 645-7

“individuals acting in their private capacity” 715-16
—member of international peace force 715-16
—witness to crime before taking office 715
—witness to crime as result of exercising functions 715
—witness to crime while exercising functions 715

“intent” 537

Jus in bello 386, 469, 539

Jus cogens: go

legibus solutus 709

Lotus principle (“what is not prohibited is allowed”). See under International law,
general principles

“materials”—
—radiation, whether 460-2

“measure” 595

ommnibus lippis et tonsortbus 709

opinio juris [communis). See under Customary international law

“or any successor agreement” 581 n.115

“permitted” 188-9

“poison or poisoned weapons™—
—State practice 198

“poisonous” 458-60

“required for conduct of trial” 655-9

“retain their respective rights and obligations under customary international law” 580

“retain their rights and obligations . . . under [the GATT] and agreements negotiated
under the GATT” 559, 579-89

subpoena duces tecum. See under Procedure

“tariff” 551 n. 4

“tariffication” 590-4

ultra petita 224

ultra posse nemo tenetur 654, 712

“use or threat of use of nuclear weapons under any circumstances” 298-9, 317

ut res magis valeat quam pereat 88, 695-6

“within the scope of its activities” 14-24, 27-8, 49-109, 128-48
—“competence” 14

World Health Organization WHO)—

advisory opinion on legality of nuclear weapons, right to request 6-163
—breach of obligations under WHO Constitution, limitation to 36-7
—divided views of Member States 29-35, 44-51
—Secretariat’s views 29-35, 45 .

applicable law—
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World Health Organization (WHO) (cont.)

—international law 22
competence 15-19, 33-4, 68-71, 119-21, 134-5, 145
—Ilegality of underlying situation, relevance 15-19, 37
—practice relating to legality of nuclear weapons 21-2, 145-6
—practice relating to peace 91-2
—“within scope of activities” 14, 49-109
Constitution—
—interpretation. See Constitution (international organization), interpretation
—treaty, as 87
Effects of Nuclear War on Health and Health Services (WHO Management Group) 18
nuclear weapons, relevance 52-67, 72-7, 84, 86, 90-2
obligations, Member State 85
Resolutions—
—validity—
form and substance distinguished 22-3, 29
—WHAL15.51 21
—WHAS34.36 (Global Strategy for Health) 83-4
—WHA34.38 21
—WHA36.28 21
—WHA42.26 21
—WHA45.31 21
—WHA46.40 (14 May 1993) (Request for Advisory Opinion on Legality of Use
of Nuclear Weapons) 6-163
text 7-8
validity 35
World Trade Organization (WTO). See Uruguay Round

Y
Yugoslavia, International Criminal Tribunal for the Former—
appeal—
—admissibility—

right to challenge 683, 684-5
—expeditious procedure, need for 683
—interlocutory decision 678-81
“directly affected” 679
“of general importance relating to the powers of the Tribunal” 679
applicable law—

—customary international law 631

—State practice—
in conformity with nature and purposes of Tribunal 656, 658, 662
limited relevance 696-7, 698, 709-10, 712, 713-14
Chambers—

——constitution 732-5

—Judge sitting alone, competence 732-5
characteristics—

—judicial body 706
diplomatic privileges and immunities, applicability 652
enforcement of penalty—

—absence of provision in Statute 697-8

—possibility 697-8
evidence—

~—obligation to provide 667-8
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—official nature, relevance 628
—power to compel 627-8, 703-4. See also orders belozw
fair trial—
—amendment of Rules of Procedure—
retroactive effect 679
—choice of counsel 722
—delay 679
—FEuropean Convention on Human Rights (1950) guarantees 723
—in absentia proceedings 722-3
—national security defence 668
—power to compel evidence. See under evidence above
in absentia proceedings—
—ancillary and primary jurisdiction, distinguished 722
—fair trial, and 722-3
—waiver of right to be present 722
individual, duty of compliance 651-5
—communication with—
customary international law 710-11
———diplomatic channels 711
direct 642-3, 717-21
inherent power of Tribunal 720
notification to national authorities 723
——State Agent before Tribunal 711
—government officials 640-3, 652-5, 708-13, 730
duty to explain non-compliance to court 654-5, 712-13
former 653-4
onus on State 653-4
——State prohibition 654-5, 712
——State’s residual responsibility 654-5, 713, 716
—implementing legislation 651-2
—in private capacity 713-16, 730
ancillary jurisdiction 714-15
government official refusing to carry out government policy 716
member of international peace force 715-16
object and purpose of Statute 714-15
witness to crime before taking office 715
witness to crime as result of exercising functions 715
witness to crime while exercising functions 715
—Statute 651
inherent powers—
—direct communication with individual 720
—judicial determination necessary for exercise of jurisdiction 704
——penalties, power to impose 698
finding of contempt 722
—subpoena duces tecum 624-31
Jjudge sitting alone, status 644-5, 651
judicial assistance—
—designated authority 641-3, 717-18
—implementing legislation—
Australia 717 n. 70
——Austria 717 n. 70, 719 nn. 73 and 75
Belgium 717 n. 70
Bosnia—Herzegovina 717 n. 70
Croatia 717 n. 70
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Yugoslavia, International Criminal Tribunal for the Former (cont.)
Finland 717 n. 70, 719 nn. 73 and 75
—7FRG 719n. 75
——Hungary 717 n. 70
Netherlands 720 n. 75
New Zealand 717 n. 70
———Norway 718 n. 70
——Spain 717 n. 70
——Sweden 717 n. 70
—Switzerland 717 n. 70, 719 n. 75
—UK 717 n. 70
jurisdiction. See also Yugoslavia, International Criminal Tribunal for the Former,
Statute, Articles 2-5
—ancillary 701
——compétence de la compétence 626-7
—concurrent 702
—limited—
natural persons 699, 701
—primacy over national courts. Se¢ below
—procedure. Se¢ below
—States, over 698-703
———ancillary nature 701
national security defence—
—admissibility, responsibility for determining 668-76
———State practice 670-3
——burden of proof 673-4
—Chapter VII obligations, and 667-8
—evidentiary privilege 661-2
—fair trial 668
—implementing legislation-—
Australia 666
——Austria 666
Belgium 665
New Zealand 666
—Rules of Procedure provisions 661-2
—safeguards 666, 674, 728-30, 731-6
—Statute 661-2
orders—
—authority to issue—
———]Judge sitting alone 644, 651
—binding nature—
individual 707-21
—State 697-707
—cancellation 730
—<challenge—
automatic suspension 680
———Trial Chamber as appropriate forum 658-9
—channel of communication 641-3, 655
—individual, application to 645, 652-5, 708-23
municipal law analogy, relevance 709-10
——State’s obligations in respect of 635, 730
suspension 686
—inherent power 624-31
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—jurisdiction, distinguished 641
—limitations—
national security 659-76. See also above
“required for conduct of trial” 655-9
—penalty for non-compliance, relevance 649 n. 135, 694-7, 698, 704-7. Se¢ also
remedies for non-compliance below
—remedies for non-compliance. See also penalty for non-compliance, relevance
above and remedies below
finding of contempt 639, 722, 730
implementation by national courts 721-2
implementing legislation 721
in absentia proceedings 722
national equivalent 721
report to Security Council 730
—request for assistance, compared 645-7, 698
—requirements—
specificity 658, 703-4
—review 677-81
—State, application to 632-4, 698-703
—subpoena duces tecum. See also under Procedure
binding order, distinguished 698
express provision 631-4
issue 616-17
———suspension. See below
—suspension 617, 680, 681
balance of convenience 685
——“execution while validity being challenged” 680, 685-6
——individual, in case of 686
Parties’ right of prior hearing 682-4
preservation of subject-matter of review 685
primacy over national courts—
—compliance, duty of, and 628
—former Yugoslavia, limitation to 701-2
—judicial and enforcement powers, distinguished 714
—political/military leadership, in cases concerning 667
——powers of Tribunal, implications for 713-14, 718
procedure—
—amucus curiae brief 680
—confidentiality of proceedings 733-5
—evidence. See above
—full Trial Chamber, remission to 618
—in absentia proceedings. See above
—judge—
exclusion 619
—mixed common and civil law 631
—Rules of Procedure. See Rules of Procedure and Evidence below
—subpoena duces tecum. See under orders above
purpose 620-3
—cessation of violations of humanitarian law 621
—peace and reconciliation 621
remedies—
—judicial finding of failure to observe Statute or Rules, reported to Security
Council 704-7, 730

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9780521580724
www.cambridge.org

Cambridge University Press

978-0-521-58072-4 — International Law Reports
Edited by E. Lauterpacht , C. J. Greenwood
Index

More Information

822 INDEX

Yugoslavia, International Criminal Tribunal for the Former (cont.)
review 677-81
Rules of Procedure and Evidence—
—6(C) (amendment of rules: entry into force) 684-5
—7 bis (non-compliance) 704-7
text 705
—10 (diligent prosecution) 628
—11628
—15(A) 619
—15(E) 733
—39 (Prosecutor’s power to seek State assistance) 641 n. 105, 652-3
—54 (issue of orders) 627, 647 n. 125, 653, 676, 681, 687, 695-6, 733
~~~~~ general nature 632
revision 632, 639-40
text (English) 609
text (French) 610
—55 (warrants of arrest: transmission) 645 n. 115
—61 733
—62 (initial appearance) 733
—66(A) (disclosure of evidence) 661
—66(C) (disclosure of evidence) 661, 673-6, 728, 733-4
text 733-4
—70(B) (protection from disclosure) 662
—72(B) (interlocutory appeal) 683
—74 (amacus curiae) 618, 680, 681
—77 (failure to answer relevant question) 651
—77(B) 728
—79 (closed sessions) 674
—89(A) (national rules of evidence) 638 n. 88
—89(B) (rules of evidence: fair determination) 703, 728
—89(D) (exclusion of evidence: fair trial) 703, 728
—98 (additional witnesses) 636, 640
—105 (attendance of third party in possession of property) 640
—107 687
—108 (notice of appeal) 82-7, 678-9, 682-7
text 678
—108 b5 (notice of appeal) 678-80, 684-6
text 678-9
—108 bus(B) (right to be heard by Appeals Chamber) 683-4
retroactivity 679, 684-5
—108 bus(D) (suspension of order) 685-6
—amendment—
retroactivity 679, 684-5
—-rights of accused, and 684
—interpretation—
effectiveness 695-6
essence of term 639
——multitingual nature 696
national concepts, relevance 638-9
spirit of Statute 696
Security Council—
—risk of interference 706-7
—subsidiary organ 620-3
implications 634, 666-7, 676
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independence 623, 634
special features 642, 646
Statute. See Yugoslavia, International Criminal Tribunal for the Former, Statute
Yugoslavia, International Criminal Tribunal for the Former, Statute—
applicability—
—all signatory States 701
Articles—
—1 (competence) 631, 632-3, 699
—2 (grave breaches) 624 n., 628
—2-5 (jurisdiction) 701, 722
—3 (violation of the laws or customs of war) 628
—>5 (crimes against humanity) 628
—6 641
—7 (individual responsibility) 641, 667
—7(2) (individual responsibility: action in official capacity) 708-13
—7(4) (superior orders) 708-13
—9 (concurrent jurisdiction) 702
—9(2) (preliminary jurisdiction) 628, 702
—12 (composition of Chambers) 732-3
text 732-3
—15 (rules of procedure: Tribunal’s power to adopt) 631, 733
—18 (collection of evidence) 632
-—18(2) (Prosecutor’s right to seck State assistance) 641, 652, 653, 708-13, 714
—18(4) (prima facie case) 733
—19 (review of indictment) 632, 651, 655-9
—19(1) (prima facie case: judicial confirmation) 733
—19(2) (issue of orders) 641, 647, 653, 714
—20 (fair trial) 627, 734-5

—20(1) (protection of victims) 733

—21(4)(c) (undue delay) 679

—21(4)(d) (presence of accused at trial) 722
—21(4)(e) (accused’s rights respecting witnesses ) 627
—21(4)(g) (self-incrimination) 726, 727

—29 (cooperation and judicial assistance) 617, 632, 633, 643-55, 660-1, 674,
680, 685, 687, 690, 698 n. 30, 699-707, 712-13, 715, 716, 722, 724-30, 731

erga omnes application 699-700

text 609
—29(1) (States’ duty to cooperate) 644, 651
—29(2) (duty to comply) 643, 696, 702, 703-4
—customary international law, derogation 727
—obligation of result, whether 712

breach—
—remedies—

collective action 706-7

Security Council responsibility 707

implementing legislation 665-6
—applicability—

non-UN member States 700

—Australia 650, 666

—Austria 640, 666

—Belgium 650, 665

—compatibility with Statute 718

—Denmark 650

—duty of compliance 650-1
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Yugoslavia, International Criminal Tribunal for the Former, Statute (cont.)
—VFinland 640-1, 721 n. 78
—FRG 721 n. 78
—individual, direct approach to 652-3
—Netherlands 640, 721 n. 78
—New Zealand 650, 666
—Security Council Resolution 827 650
—Spain 721 n. 79
—-Switzerland 640, 700
—UK 721 n. 78
interpretation. See Yugoslavia, International Criminal Tribunal for the Former, Statute,
interpretation
obligations of signatory State—
—breach—
conflict with municipal law 650
——compliance with orders of Tribunal—
collective responsibility 706-7
individual as addressee 655, 708-23
legal interest of all signatory States 699, 706
pre- and post-indictment, distinction 628, 633-4, 643-51
—cooperation with Tribunal’s requests for assistance 699, 703
basis 699
in case of government official declining to carry out instructions 716
former Yugoslavia 717
———giving effect to, compared 645-7
judicial assistance 645, 718
——mutual agreement, need for 643
—exceptions—
explicit provision, need for 726-7
—judicial assistance. See under cooperation with Tribunal’s requests for assistance
above
—primacy of Tribunal 628
—sovereignty, and 648-9
treaty, distinguished 646
Yugoslavia, International Criminal Tribunal for the Former, Statute, interpretation—
guidelines—
—absence of provision 667-8
-—exceptions to State obligations, explicit 726
—object and purpose 624 n. 21, 627
—plain language 711, 726
—teleological. See object and purpose above
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