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Decisions of the International Court of Justice are almost as replete with
references to precedent as are decisions of a common law court. Even
though previous decisions are not binding, the Court relies upon them as
authoritative expressions of its views on decided points of law. In his lec-
tures, Judge Shahabuddeen examines various aspects of this phenomenon.
While the treatment of precedent in common law courts of last resort has
become more flexible, the case law of the International Court of Justice
has shown a remarkable jurisprudential consistency. In addition, Judge
Shahabuddeen discusses the way in which parties to cases are themselves
guided by previous decisions of the Court in framing and presenting their
cases.
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Foreword
SIR ROBERT JENNINGS

The historical endeavour, extending from the First Hague Confer-
ence of 1899 until eventual success in 1920, to establish a perma-
nent international court as distinct from ad hoc tribunals, was
inspired by the belief that only a court established on a permanent
basis could, besides deciding disputes, make an adequate contri-
bution to the progressive development of international law as a
working system of law. This belief implied a commitment to the
acceptance of a case-law system as the way forward. This accept-
ance was confirmed by the decision to publish law reports for the
Permanent Court of International Justice; for, given law reports, a
system based upon case law invariably follows.

The principal features of this case law were economically and
inimitably described and analysed by Hersch Lauterpacht in his
Development;' it is therefore a happy circumstance that this new and
considerable study by Judge Shahabuddeen was one of the series
of Hersch Lauterpacht Memorial Lectures given in Cambridge
University.

The formal basis of this case law is still that now laid down in
the present Article 38 of the Statute of the International Court of
Justice (for earlier drafts see p. 52 below) which lists amongst what
the Court is to apply, ‘subject to the provisions of Article 59, judicial
decisions and the teachings of the most highly qualified publicists

! The first edition of Lauterpacht’s Development of International Law by the Permanent
Court of International Justice was in 1934; the revised edition under the title of
The Development of International Law by the International Court was in 1958; see
Chapter 1 of the later version and especially pp. 9-25, which deal with the
question of judicial precedent in international law.
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of the various nations, as subsidiary means for the determination
of rules of law’.

This treatment of the writings of publicists and judicial decisions
as sources that are on a par has been much modified by the practice
of both World Courts, at any rate as regards the treatment of the
Court’s own decisions. The difference is very clearly stated by Fitz-
maurice (see pp. 42 and 88 below): a publicist is cited because he
has expressed a point in a way that is felicitous, or apposite, but a
judicial decision is cited because it is ‘something which the tribunal
cannot ignore’. But there is a problem. A passage from a previous
judgment may also be cited almost in isolation from the case as a
whole, and because it happens to be a felicitous expression of a
point the Court is desirous of making. How does one distinguish
between using earlier judgments almost as if they were writings,
and their use as authoritative and highly persuasive precedent
decisions? What is the proper technique for determining the auth-
oritative precedent which establishes principles and rules of law;
and distinguishing it from that particular decision to which Article
39 refers?

This is the question, or rather set of questions, that Judge Shah-
abuddeen sets out to tackle in this monograph: the principle of stare
decisis; the meaning of Article 59; the art of distinguishing the ratio
decidendi and obiter dicta; the position of chambers; advisory opinions
of the Court; separate and dissenting opinions of the Judges; and
all the other important but delicate matters that arise. Being
common law trained and now a very respected and experienced
Judge of the World Court, he is particularly well qualified to do so;
for the common law has a unique experience of the techniques of
handling cases. This, as he makes clear, is not to suggest of course
that the World Court could adopt anything like the common law
doctrine of binding precedent. Indeed the necessary hierarchical
court system which is the essence of binding precedent is in any
case lacking in international law. Moreover, as a great common
lawyer and international lawyer, A. L. Goodhart, pointed out, the
Continental system of following a settled jurisprudence may be
thought superior in practicality. For a ‘system of law to be truly
practical [it] must be one based on a series of experiments, tested
by trial and error; this, however, is not the method of English law,
for, owing to the doctrine of precedent, the first experiment must

xiv
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also be the last’.? Fortunately, as Judge Shahabuddeen points out,
even the common law now shows a certain degree of flexibility at
the top of the system.

It is an honour and a pleasure to provide a foreword for so
accomplished a study of a topically apposite but hitherto relatively
neglected subject. It is a happy coincidence that this study of the
place of the World Court in the development of international law
appears as the present Court is about to celebrate its fiftieth
anniversary.

2 See A. L. Goodhart ‘Precedent in English and Continental Law’, LQR 50 (1934),
at p. 26.
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Preface

In important ways the World Court was established on the Conti-
nental model, which knows no doctrine of precedent. Indeed, if curi-
ously so, in 1920 it was the representatives of the legal systems
where judge-made law prevailed who were foremost in insisting
that decisions of the Court should not have precedential force as
understood in Anglo-American judicial practice. That in principle
remains the case. And yet decisions of the Court are almost as
replete with references to precedents as are decisions of a common
law court. This monograph is devoted to some aspects of this
phenomenon.

The subject, by reason of its nature, attracts reference to the
common law experience. I accept that a more rounded approach
could benefit from perceptions made from the standpoint of other
legal traditions. Even so, imperfections will appear to me as soon
as the text leaves my hands; others will surface in due course. I
own the shortcomings in advance.

Judge Sir Robert Jennings, a former President of the Court,
Judge Gilbert Guillaume and Professor Elihu Lauterpacht have
been good enough to read the work in draft. I thank them for their
comments.

The study, which is limited to decisions of the Court itself, is
based on the Hersch Lauterpacht Memorial Lectures of November
1994. I thank Professor Lauterpacht for inviting me to speak. Sir
Robert Jennings took the chair at the lectures and has now provided
a foreword. I appreciate this.

I would like also to thank my secretary, Miss Charlotte Kamers,
for her willingness, patience and efficiency.

xvil
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