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For references to particular articles of treaties, see the Table of Treaties, p. li.

A
Act of State. See also State immunity, execution; State immunity, jurisdiction
commercial activities, 151
expropriation, 151, 193
Aircraft piracy. See Montreal Convention for the Suppression of Unlawful Acts
Against the Safety of Civil Aviation (1971); Terrorism
Aliens—
expulsion—
—grounds, 423-4
——UNHRUC activity, 426
—International Covenant on Civil and Political Rights (1966), 417-26
—requirements—
——in accordance with law of expelling State, 425
—right of challenge, 420, 426
—right of review, 420-4, 426
——within reasonable time, 426
extradition: gv
jurisdiction. See Jurisdiction, aliens
rights—
—social security. See below
social security—
—entitlement, 602
—motivation, relevance, 602
—residence requirement, 602, 607
Angola—
non-recognition, effect, 204, 206-9
State agency—
—right to sue, 204-9
—Transportes Aeros de Angola, 207
Applicable law—
claims against foreign State—
—head of State’s power to change, 220-1
contract. See also employment contract below
—place of conclusion, 142
—place of performance, 142
criminal acts committed abroad—
—law of the forum, 73
employment contract—
—international organization—
——administrative law, 335-6
——host State, 325-6
——international administrative law, 332-3
—Ilocally engaged embassy staff—
——place of employment, 351-2
—recelving State, 353
extinction of claims against foreign State—
—change of applicable law, 220
extradition—
—extraditing State, 489, 592
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Applicable law (cont. )
international organization—
—administrative law, 335-6
—employment contract—
——host State, 325-6
——international administrative law, 332-3
—personality—
——administrative law, 335-6
——international administrative law, 332-3
——international law, 324, 327
—privileges and immunities—
——law of host State, 325-6
locally engaged staff at foreign military base—
—sending State, 268
occupied territory—
—occupation law, 54-6, 168-70
service of process—
—municipal law, 364
State immunity, jurisdiction—
—receiving State, 353, 376
—sending State, 268
State responsibility—
—imputability—
——forum State, 348
State succession—
—international law, 180
succession mortis causa, 372
tort—
—connecting factors, 367
—place of alleged tort, 365-7
transfer of personal property—
—dominant interest, 171
——situs, 171
Arbitral award—
annulment—
—grounds—
excess of power, 225
enforcement. See also Arbitral award, enforcement, defences against below
—access to courts, and, 213-15
—burden of proof, 221
—foreign State, against, 221-31
—New York Convention on the Recognition and Enforcement of Foreign
Arbitral Awards (1958): gv
recognition. See annulment above
Arbitral award, enforcement, defences against—
excess of powers—
—award based on equity, 224-7
—damages unsoundly based, 224-7
—Ilack of jurisdiction, 225
fraud—
—fair hearing, and, 223 n.23, 227
—false testimony, 221-4
—material, 222, 223 n. 25
—opportunity to challenge arbitration proceedings, 223-4
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—reluctance to invoke, 222
public policy violation, 227-8
Armed forces. See also North Atlantic Treaty Organization Status of Forces
Agreement (1951); War
conscientious objection, right to, 394, 395, 444-5. See also International Covenant
on Civil and Political Rights (1966)

B
Bankruptey—
diplomatic functions, effect on, 368-9
State immunity, execution, and, 368-9
Baselines—
low-water lines, 25
Boundaries—
demarcation—
—allocation of territory distinguished, 28, 40
—concrete markers—
—intervisibility, 26
—directional poles, 26-7
—evidence of—
——exchange of letters, 11
—geographic co-ordinates, 26-7
——general international practice, 27, 28
—Ilatitude, line of, 18
—low-water springs line, 22
—maintenance, 27, 28-9, 40
——costs, 27
—nmedian line, 24-5
——basepoints, 25
—navigational access, 24, 25
——equitable principles, 25
——Law of the Sea Convention (1982), 25
—noticeboard, 11, 18-19
—plaques on jetties, 26
—shortest possible line, 22, 25
—thalweg, 17-18
-——establishment, 21
—weighted mean, 22, 25
inland waters—
—effect on status, 243-6
Irag-Kuwait Boundary Commission: gu
Burden of proof—
criminal case, in, 236-7
—civil jurisdiction, distinguished, 236-7
enforcement of arbitral award, 221
exhaustion of local remedies, 407
location of discharge of oil from ship, 236
United Nations Human Rights Committee (UNHRC), 442

C
Canada—
burden of proof—
—criminal case, in, 236-7
——civil jurisdiction, distinguished, 236-7
—location of discharge of oil from ship, 236
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Canada (cont. )}
critical date—
—State immunity, 262
freedom of association—
—margin of appreciation, 250
—right of workers to act in concert, 249-50
—strike, right to. See below
Great Lakes—
-—status, 242-6
inland waters—
—Great Lakes, 243, 245-6
—international boundary—
——effect on status, 243-6
internal waters—
—areas of sea on landward side of territorial sea baseline, 242-3
—‘‘sea’’, 242
—inland waters, distinguished, 243
international law—
—judicial obligation to observe norms, 252
—legislation—
——interpretation in accordance with, 291
judicial notice—
—definition, 234-5
—sources of indisputable accuracy—
——atlases, 235
——dictionaries, 235
——encyclopedias, 235
—maps, 235
jurisdiction—
—marine pollution—
——““while in Canadian waters’’, 232-7
law of—
—Charter of Rights and Freedoms 1982—
—freedom of association. See above
—Section 1, 248, 250
——Section 433, 240-1, 246
—Labour Code—
——Section 3, 291
——Section 136(1), 291
—Oil Pollution Prevention Regulations 1971, 232-7
—Shipping Act 1970, 232-7
~——inland waters, definition, 243
—State Immunity Act 1980, 281-2, 283-5—
——codification, as, 278-80
——‘“‘commercial activity’’. See under legislation, interpretation, phrases
——Section 2, 261, 271, 275, 302-3
——Section 3 (1), 261
——Section 4 (1), 262
——Section 4 (2), 271, 275
——3Section 5, 274, 276, 283-4
——Section 9, 263
—Territorial Sea and Fishing Zones Act 1964—
——internal waters, definition, 242
——territorial sea, definition, 242
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—Visiting Forces Act 1985, 267. See also visiting forces below
legislation—
—extraterritorial—

——clear intention, 235

——presumption against, 235
legislation, interpretation—

—aids—

——decisions of US courts, 251, 271

—treaty, 251-2

—guidelines—

——conformity with treaty, 291
—phrases—

—““Canadian waters’’, 234-7, 2438
——‘“coast’’, 244-5

629

—*‘‘commercial activity’’, 271-91, 302-3. Se¢ also State immunity, jurisdiction

below
——*““inland waters’’, 243
——*“‘internal waters’’, 342-5
—*“‘relating to’’, 274, 275-6, 283-4, 283-90, 304-5
‘‘territorial sea’’, 241-2
marine pollution—
—jurisdiction—
——*““while in Canadian waters’’, 232-7
—oil discharge—
——{failure to keep records, 232-7
——failure to report, 232
NATO Status of Forces Agreement (1951)—
—bilateral agreement, and, 290-1
—ratification, need for, 290
Newfoundland—
—law of—
——American Bases Act 1941, 267
State immunity, jurisdiction—
—critical date—
——cause of action, 262
—development, 297-301

—employment contract. See also union certification proceedings below

——1locally engaged staff at foreign military bases, 271-91, 303-5

—functionaries—

——State agency, of, 263

—nature and purpose of transaction, 274, 302-3
—private person test, 273, 274, 275, 290, 303-8
—service of process, 261

——acknowledgement of receipt, need for, 261-2
—State agency, 263

——submission to foreign labour tribunal, 285-6

—union certification proceedings, 274, 275-6, 283-90, 304-5°

strike, right to—
—public service, in, 250-9
——freedom of association, and, 249-58
——international law, under, 251-8
—State immunity, and, 285-6, 305
territorial sea—
—definition, 242
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Canada (cont.)
treaties—
—implementing legislation—
interpretation, treaty as aid to, 251-2
—part of the law of, whether, 252
visiting forces—
—NATO Status of Forces Agreement (1951)—
——1locally engaged civilian employees, 267
——State immunity, jurisdiction, and, 267-306
Civil aviation. See Montreal Convention for the Suppression of Unlawful Acts
Against the Safety of Civil Aviation (1971): qv
Coasts—
dictionary definition, 244-5
seacoast, limited to, whether, 244-6
Colombia—
law of—
—Amnesty Law No 35 of 1982, 435
Comity. See alss Customary international law
State immunity, 291
Common law—
State immunity—
—absolute theory, 276-7
—restrictive theory, 277-8
Compensation—
expropriation—
—financial capabilities of State, relevance, 65-6
—GDR expropriations, 48, 50, 80
—Ilawfulness of taking, relevance, 60
—need for, 52
—possibility of, 50, 58
—possibility of restitution, relevance, 66
human rights violation, 410, 415
interim measures, injury caused by, 467
miscarriage of justice, 394-5
restitulio in integrum, as alternative to, 463, 476
State terrorism, 494, 514, 517, 557, 569-70
war damage, for. See Reparations
Conscientious objection. See under International Covenant on Civil and Political
Rights (1966)
Consular agent—
functions—
—safeguarding interests of nationals in case of succession mortis causa, 371-3
—““in accordance with the laws of the receiving State’’, 372
privileges and immunities. See Consular privileges and immunities; Consular
relations
Consular privileges and immunities. Se¢ also Diplomatic privileges and immunities
functional, 371-3
—media interviews—
——improper performance, relevance, 372
inviolability of archive—
—documents belonging to estate’of national, 372
Consular relations. See also Consular agent; Diplomatic relations
Vienna Convention on Consular Relations (1961)—
—consular functions, 372
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Contract—
employment. See Employment contract
Critical date—
cause of action, 173-4, 194-7
—State immunity, 262
—unreasonable delay, 174-7
State immunity, 262
—cause of action, 262
Customary international law. See also Comity
espionage, 74, 77, 78
evidence of—
—draft treaties, 77
—executive statement, 359
—judicial practice, 77
—nmultinational treaties, 77
extradition—
—aut dedere aut judicare, 507, 534
—national, of, 502, 522
—soverelgn act, as, 507
formation—
—usage. Se¢ below
IC]—
—individual, and, 575-6
—interim measures, 575-6
international organizations—
—privileges and immunities, 329, 338
jurisdiction—
—territorial, 346
regional—
—European Convention on State Immunity (and Protocol) (1972), 347
State immunity, execution—
—attachment of assets, 358-9
—bankruptcy proceedings, 369
straits—
—Great Belt (Finland/Sweden), 460
treaties reflecting—
— European Convention on State Immunity (and Protocol) (1972), 346, 347
—Hague Regulations on the Laws and Customs of War on Land, 76
—DMontreal Convention for the Suppression of Unlawful Acts Against the Safety
of Civilian Aviation (1971), 489, 521-2, 555, 565, 592
—Vienna Convention on Diplomatic Relations (1961), 310
treaty interpretation—
—multilingual treaties—
~——authentic languages equally authoritative, 603
——non-authentic language, 603
——presumption of identity of meaning in all authentic languages, 603
usage—
—executive role, 359
—jus cogens: qu
—uniformity, 77

Damages. See Compensation
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Diplomatic agent. See also Consular agent; Diplomatic premises; Diplomatic privileges
and immunities; Diplomatic relations
breach of law—
—recall of diplomat, 606
—remedies, 605-4
extraterritoriality—
—maintenance of normal residence in sending State, 600
functions—
—effect on performance of—
——bankruptcy petition, 368-9
receipt of social security from receiving State, 604-5
social security—
—entitlement, 598-608
——civil war in sending State, 607
——legal aid, entitlement, 601
——performance of functions, effect on, 604-5
——requirement to work, 600
——sending State, responsibility of, 600, 605
——urgent distress, 605, 606-7
——Vienna Convention on Diplomatic Relations (1961), implications, 600,
601, 603-6
—obligations—
——employer, as, 604
status—
—civil war in sending State, effect on, 607
—in forum State—
——recognition of, need for, 614
Diplomatic premises. Sez also Diplomatic agent; Diplomatic privileges and immunities;
Diplomatic relations
duty to protect, 306-7, 349-50
—motives of accused, relevance, 306-7, 349-50
part of sending State’s territory, whether, 351, 352
recognition as such—
—executive responsibility, 349
Diplomatic privileges and immunities. Se¢ also Consular privileges and immunities;
International officials, privileges and immunities; International organizations,
privileges and immunities; State immunity, execution; State immunity,
jurisdiction
EEC Convention on Jurisdiction and the Enforcement of Judgments (1968)—
—in rem action in sending State, exclusion, 312
international official, applicability to, 309-10
real property, in respect of—
—embassy bank accounts, evidence of purpose, 360
—held on behalf of sending State, 312-13
—reasons for exception, 311-12
right of suit, 601-2
—Vienna Convention on Diplomatic Relations (1961), 601-2
territory of third State, in, 340-1
Vienna Convention on Diplomatic Relations (1961)—
—customary international law, as, 310
waiver— ‘
—requirements—

—State, by, 340-1
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Diplomatic protection—
legal obligation, whether—
—international law, 344-5
—Ilegislature, role, 345
—municipal law, 344-5
—discretion, 345
national entrapped by foreign State, 345-6
Diplomatic relations—
break—
—right to sue, effect on, 206-8
Dispute settlement. Se¢ International Court of Justice; Negotiations; United Nations
Security Council

Employment contract—

applicable law—
—international organization—
——administrative law, 335-6
——host State, 325-6
——international administrative law, 332-3
—locally engaged embassy staff—
——place of employment, 351-2
——receiving State, 353

international organization—
—disputes relating to—
——enforcement of remedy, 325
——organization as final authority, 325, 327, 329-30
——settlement preferred method, 325
——special procedure, 329-30
—disputes relating to absence of remedy, 326
—jurisdiction—
—host State, 328
——IL.O Administrative Tribunal, 333
—unilateral nature, 335-6

privileges and immunities—
—fonctionnaire international, 336
—oral agreement, 325-6, 328, 330
—translation and interpreting services, 326, 328, 330

State immunity, jurisdiction, 283
—applicable law—
—-receiving State, 353
——sending State, 268
—international agreement as context, 281
—labour relations, distinguished, 274, 289, 304-5
——collective bargaining, 284-6
——labour tribunal, submission to, 285-6
——right to strike, 285-6
—Ilocally engaged support staff—
——foreign military base, 271-91, 303-5
—locally-engaged support staff—
——consulate-general, 356
——embassy, 353
-——medical insurance, duty to ensure, whether, 356
—national security considerations, 283
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Employment contract (cont. )

—sovereign activity, in respect of, 281-3

—State school, 312-15

—wrongful dismissal, 353-4

Enforcement of arbitral award. See Arbitral award, enforcement
Environment. See Marine pollution
Equality of parties—
interim measures, and, 476
Equity—
navigational access, 25
Espionage—
customary international law, 74, 77, 78
equality of treatment—

—national acting within borders and non-national acting abroad, 75
FRG/GDR Unification Treaty (1990), 76, 77
jurisdiction—

—lex loci delicti commissi, 73

—protective principle, 74
liability to prosecution for acts carried out in third country, 72-82

—absence of human rights violations as mitigating factor, 81

—enforceability, 75, 79

—recommendation for legislation exempting, 80-2
peacetime—

—customary international law, 74

—Hague Regulations (1907), non-applicability, 76

~—international law regulation, 74, 75

—lawful nature, 74

—right of prosecution, 75

—treaty regulation, 74
prevention of legitimate State interest, 74-5

—member of alliance, extension to, 74
State succession, and, 76-9

—failure to agree treatment of espionage as breach of responsibility, 81-2

Eurocontrol—
employment contract—

—applicable law—

——administrative law, 335-6

——international administrative law, 332-3

—fonctionnaire international, 336

—unilateral nature, 335-6
General Conditions of Employment—

—Article—

—2, 336

—92 (1), 334, 336, 337, 338

—93(1), 334, 336-8
jurisdiction—

—ILO Administrative Tribunal, 333, 334

—accessibility, 338

—national courts, 334, 336

—diversity, 336-7

—tribunal, power to establish, 338
privileges and immunities—

—agreement of parties determining factor, 333

—customary international law, 338
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—Eurocontrol Convention, failure to prescribe, 337
—functional, 333, 338
—waiver, 333
sovereignty, transfer to, 335, 337-8
— jurisdiction, and, 337-8
Staff Regulations—
—French text, primacy, 335
—*“‘in the absence of a competent national jurisdiction’’, 334, 336-7
—““personnel’’, 334
status, 332, 335
Statute—
—Article—
—13(3) (a), 336
—14, 338
European Community (EC)—
presidency—
—violation of international law—
——statement as remedy, 438
European Convention on State Immunity (and Protocol) (1972)—
application—
—acts in forum State, 346
customary international law, as, 346, 347
—regional, 347
Iran-US Claims Tribunal—
—non-applicability, 325
retroactive, whether, 347
European Economic Community (EEC) treaties—
Convention on Jurisdiction and the Enforcement of Judgments (1968)—
—in rem action in sending State, exclusion, 312
Evidence of—
boundary demarcation, 11
compensation. Se¢ Compensation, expropriation
diplomatic mission funds—
—certificate of head of mission, 360, 361
immunity of international official—
—request for waiver, 310
interim measures, prejudice, 456-7
intcrnational law—
—draft treaty, 375-6
legal dispute, 517
recognized government——
—UN recognition, 621
Exhaustion of local remedies. See under United Nations Human Rights Committee
(UNHRC) and Arbitration, failure to agree to
Expropriation—
act of State, 151, 193
acta jure imperii, whether, 317-18
compatibility with law of expropriating State, relevance, 61
compensation, 60
extraterritorial effect—
—enforcement of title, 193 n. 17
irreversibility, 48, 52
occupying powers, by, 47-8, 50, 52, 60, 61
public policy, 60
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Expropriation (cont.)
reparations, as, 51
restitution preferred remedy, 50
-—acquisition by natural persons in good faith, 50
—‘““comparable’’ commercial undertaking, 50
—excluded by nature of property, 50
—restrictions on, 50
sale of expropriated property, 50
State immunity, jurisdiction, 317-18
territorial jurisdiction, and, 60-1
Expropriation, legality—
acts of occupying power, 51-2
arbitrary nature, 56
breach of basic rights, as, 52, 56-7
compensation, need for, 52
Extradition—
agreement—
—need for, 489, 592
applicable law—
—extraditing State, 489, 592
aut punire aut dedere—
—customary international law, 507, 521-2, 534, 551, 565
—terrorism conventions, 507-8
customary international law-——
—aut dedere aut judicare, 507, 534
-national, of, 502, 522
—sovereign act, as, 507
duty to seek, whether, 345-6
fair trial, 512-15, 593-5
Jjurisdiction—
—right to exercise, and, 536-7
national, of, 345-6, 489, 501, 507, 517-18, 563-4
—customary international law, 502, 522, 592
refusal—
—threat to international peace and security, 500
——national, of. See above
sovereign act, 502, 521-2, 534, 589-90, 592
—customary intcrnational law, 502, 507
surrender, insistence on, 421-2, 489, 490, 513
—coercive measures, 490, 522, 572-5, 592
—Security Council endorsement, 490, 513-14, 572-5, 589, 592
terrorist offences, 507, 521-2, 534, 551, 565. See also Montreal Convention for the
Suppression of Unlawful Acts Against Civil Aviation (1971)
terrorist offences. See aut dedere aut judicare above
Extraterritoriality—
diplomatic agent—
—maintenance of normal residence in sending State, 600
diplomatic premises—
—part of sending State’s territory, whether, 351, 352

F
Fair trial—
Jury—
—prejudice, risk of, 514-15, 594-5
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State terrorism, in cases of, 512-15, 568-9
UK violation of European Convention on Human Rights (1950), and, 594
Finland—
conscientious objection—
—pardon, implication, 395
—right to decline military service, 389-95, 397-9
law of—
—Extraordinary Remedies in Administrative Affairs Act, 398-9
—Unarmed and Alternative Service Act 1969, 389, 398-9
Foreign judgment—
res judicata, whether, 365-6
Freedom from discrimination—
access to public service, 428-32
espionage—
—national acting within borders and non-national acting abread, 75
Freedom of association—
right of workers to act in concert, 249-50
right to strike, and, 248-59
strike, right to: qv
Freedom of conscience. See International Covenant on Civil and Political Rights
(1966), conscientious objection

G
General principles of —
law—
—nemo [debet essel judex in propria sua causa, 595
Germany—
continued existence—

—dual State theory, 179-80
Four Power rights and responsibilities—

—suspension, 51

~—termination, 51

—Unification Treaty (1990), and, 51
FRG—

—Reich—

—identity with, 178

—successor, whether, 178-9
GDR—

—successor, whether, 178-82
law of—

—Law for the Reconstruction of the Reich 1934, 178
occupation—

—authority deriving from, 169

—continued authority of Lander, 178

—continuity of laws, 168 n. 12
Occupying Powers—

—right to sue on Germany’s behalf, 172-3, 198
Unification Treaty (1990). Se¢ under Germany, Federal Republic (FRG), GDR, and
US Military Government in—

—Thuringia—

——occupation forces, authority, 168-70

Germany, Democratic Republic (GDR). See also Germany; Germany, Federal

Republic (FRG)
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Germany, Democratic Republic (cont. )
compensation, expropriation—
—financial capabilities of State, relevance, 65-6
—GDR expropriations, 50
——proceeds from sale of property, 50, 58
—need for, 52
—possibility of, 58
—possibility of restitution, relevance, 66
—reserved to all-German parliament, 48
continuity of laws, 170
expropriation—
—compensation. See compensation, expropriation above
—responsibility of Federal Republic, 59-6
—restitution preferred remedy, 50
——acquisition by natural persons in good faith, 50
——‘“‘comparable’’ commercial undertaking, 50
——compensation as alternative. See compensation above
—excluded by nature of property, 50
—restrictions on, 50
—sale of expropriated property, 50
—See also under Soviet occupation below
—Soviet occupation—
—irreversibility, 48, 52
——Lander as beneficiaries, 51
——Iland reform, for purpose of, 51, 52, 55
———post-1949 expropriations, distinguished, 50, 51, 53, 54-6
——reparations, as, 51
——Unification Treaty (1990), and, 47-8, 50, 52
expropriation, legality—
—acts of Soviet and GDR authorities, distinguished, 51-2
—arbitrary nature, 56
—Basic Law (GG) (FRG), relevance, 59-60
—breach of basic rights, as, 52, 56-7
—compensation, need for, 52
—compensation. See compensation, expropriation above
—recognition of irreversibility as precondition for Germany, 52
law of—
—Civil Code—
——Section 20 (right of State agency to sue), 181
Military Government Law No 52—
—allied law, as, 168-70
Soviet occupation—
—acts of GDR authorities attributed to occupying forces, 554-6
——beneficiary, relevance, 55
——specific endorsement, 55
—applicable law—
——occupation law, 54-6, 168-70
—expropriation. Se¢ also expropriation above
—expropriation. See expropriation above
State agency—
—independent entity, as, 181
Germany, Federal Republic (FRG)—
aliens—
—social security, entitlement, 602
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applicable law—
—criminal acts committed abroad, 73
Basic Law (GG)~—
—amendment—
———Unification Treaty (1990), 57-8
—Article 3(1) (equality of treatment), 64-5, 78-9
——justified difference of treatment, 79-80
——Ilegislature, binding on, 79
—Article 79(3) (prohibition of amendment undermining Articles 1 and 20}, 62
n. 3
——ex post facto rectification of injustice, and, 61
——modification distinguished, 58-9
—Article 123(3) (irreversibility of expropriation in GDR), 56-8
—basic rights under—
——directly enforceable, 58
——1legal entitlement remedy, need for, 59-60
diplomatic agent—
—breach of law—
—recall of diplomat, 606
——remedies, 605-4
—extraterritoriality—
——maintenance of normal residence in sending State, 600
—social security, entitlement, 598-608
——civil war in sending State, 607
——legal aid, entitlement, 601
——performance of functions, effect on, 604-5
——renunciation of diplomatic status, 600, 607-8
——requirement to work, 600
——sending State, responsibility of, 600, 605
——urgent distress, 605, 606-7
——Vienna Convention on Diplomatic Relations (1961), implications, 600,
601, 603-6
—social security obligations—
——employer, as, 604
—status—
——civil war in sending State, effect on, 607
diplomatic privileges and immunities—
—right of suit, 601-2
——Vienna Convention on Diplomatic Relations (1961), 601-2
espionage—
—equality of treatment—
——national acting within borders and non-national acting abroad, 75
—jurisdiction—
——lex loct delictt commassi, 73
——protective principle, 74
—hiability to prosecution for acts carried out in third country, 72-82
——absence of human rights violations as mitigating factor, 81
——enforceability, 75, 79
——fairness, 80
——recommendation for legislation exempting, 80-2
—peacetime—
——customary international law, 74
~—Hague Regulations (1907), non-applicability, 76
——international law regulation, 74, 75
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Germany, Federal Republic (cont. )
——Ilawful nature, 74
——right of prosecution, 75
——treaty regulation, 74
—prevention of legitimate State interest, 74-5
——member of alliance, extension to, 74
—State succession, and, 76-9
—failure to agree treatment as breach of responsibility, 81-2
— Unification Treaty (1990), 76, 77
expropriation. See also Germany, Democratic Republic, expropriation
—compatibility with law of expropriating State, relevance, 61
—compensation, 60
—public policy, 60
—territorial jurisdiction, and, 60-1
GDR, and—
—Unification Treaty (1990). See Unification Treaty (1990) below
interim relief, purpose, 602
international law—
—part of the law of—
——customary international law, 76
—primacy, 603
jurisdiction—
—espionage—
———lex loct delicti commassi, 73
——protective principle, 74
—lex loct delicti commissi—
——espionage, 73
—protective principle—
-——espionage, 74
—territorial—
——expropriation, 60-1
law of—
—Administrative Courts Regulations (VwG0), 602
—Civil Code—
——good faith acquisition of title, 164-8
—Civil Procedure Code (ZP0O)—
—Section 114, 601
—Constitution of the Courts Law (CVG)—
——Section 18, 601
—Constitutional Code (StGB)—
——Article 5(4) (applicable law), 73
——Article 99 (espionage), 73-5
——equality of treatment, and, 78-80
—Public Assistance Law (BSHG)—
——aliens, applicability to, 602
——foreign diplomats, applicability to, 599-608
——Section 2, 607
—Section 11, 606
——Section 123, 599-608
—Regulation of Open Property Issues Law (VermG) 1990, 50, 51
—Removal of Obstacles to the Privatization of Commercial Undertakings and
Promotion of Investments Law 1991, 50
—Special Investments in the GDR Law 1990, 50
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reparations—
—acts not attributable to compensating State, 61-2
—discretionary element, 61-2
—equalization of burdens, 61-2
—individual entitlement, whether, 62-3
social security—
—aliens—
——entitlement, 602
——motivation, relevance, 602
——residence requirement, 602, 607
—foreign diplomat—
———entitlement, 598-608
State responsibility—
—acts within GDR territory, 59-60, 62
—war reparations, 61-2
treaties—
—constitutionality—
——encroachment on legal sphere of individual, 54
—GDR, with—
——inter-State treaties, as, 54
—negotiating responsibility, 63-4
—suspension—
——effect on reputation, 68
treaty interpretation—
—guidelines—
——authentic languages equally authoritative, 603
——identity of meaning of authentic language texts, 603
——non-authentic language, 603
——ordinary meaning, 603
—phrases—
——““circumstances’’, 468-9, 522-3, 557-9
—*“‘exempt’’, 603-4
——*“services rendered for sending State’’, 604
Unification Treaty (1990)—
—competence to conclude, 57, 61
—espionage, effect on, 76, 77
—expropriation by occupying powers, 47-8, 50, 52, 60, 61
—Four Power rights and responsibilities, 51
—FRG Basic Law (GG), amendment by, 57-8
—FRG law, applicability in former GDR, 75-6, 76
— Joint Declaration on the Regulation of Open Property Questions (15 June
1990)—
——constitutionality, 56-7
——equality of treatment, compatibility with, 64-5
——non-negotiability, 33, 63-4
——part of treaty, as, 48
——possibility of restitution, relevance, 61
——unenforceable nature of any original rights, 61
—suspension of apphcatlon—
——property rights in eastern Germany, effect on, 67-8
——reputation of FRG, effect on, 68
—validity. See also constitutionality above
——accession of GDR to FRG, and, 50
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Government—
recognition. Se¢ Recognition, government
revolutionary—

—absence of government, distinguished, 621
Great Lakes—
status, 243-6

H

Hague Regulations (1907)—

espionage in time of peace, 76

Hijacking. See Montreal Convention for the Suppression of Unlawful Acts Against
the Safety of Civil Aviation (1971)

Human rights. See Fair trial; Freedom from discrimination; Freedom of association;
International Covenant On Civil and Political Rights (1966); International
Covenant on Economic, Social and Cultural Rights (1966); Strike, right to;
United Nations Human Rights Committee (UNHRC)

I
Inland waters—
Great Lakes, 243, 245-6
internal waters, distinguished, 243
international boundary—
—effect on status, 243-6
Interest—
postjudgment, 330
prejudgment, 229-30
—delay in prosecuting claim, 229-30
—enrichment, 229
Internal waters—
areas of sea on landward side of territorial sea baseline, 242-3
—‘‘sea’’, 242
inland waters, distinguished, 243
International Court of Justice (IC])—
ad hoc judge. See judges, ad hoc below
admissibility—
—pendente lite—
——Ilegal position preserved, 457, 460, 476
appeal court, whether, 538
—Security Council resolution—
——judicial review, 525, 538, 585-7
——power to pronounce on validity, 515, 524-5, 526-7, 537-40, 585-99
individual, and—
—compliance, duty of, 498
—customary international law, 575-6
interim measures—
—assurance that right will not be infringed, 456, 463, 476
—compensation for injury caused by, 467
—court’s discretion, 522-3, 531-2, 557-60, 571-3, 576, 593
—early decision, desirability, 463, 476
—encouragement to negotiate, 458, 461-2, 464-5, 476-7
—equality of parties, 476, 556
—evidence of prejudice, 456-7
—exceptional remedy, 467
—generous interpretation of request for, 501
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-—merits, and, 468, 497, 516, 524
—new facts, 461
—Presidential power to take advance measures, 490, 492
—priority hearing, 533
—prospect of early decision, and, 463, 476
—purpose—
——avoidance of aggravation of dispute, 490, 553-4, 556, 559, 595
——avoidance of irreparable damage, 490, 493, 522, 555-6, 567-8, 592-3
——preservation of rights in dispute, 454, 455-6, 491, 521
—requirements—
——existence of legal dispute, 563-4
——jurisdiction undisputed, 453
——non-anticipation of decision on merits, 467-8, 469-74
——precision, 523, 531-2
——prima facie case, 455, 466-74, 475, 493-4, 521-2, 563, 564-5, 575
———prima facie jurisdiction, 453, 468-9, 491, 493-4, 534, 536, 557, 563
——timeliness, 506, 519-20, 565-7
——urgency, 455, 457, 463, 475-6, 495-6, 522, 565, 593
——within scope of merits, 501-2, 555
—treaty—
——call to desist from breach, 490, 492
——declaration of breach, 489, 492
——declaration of compliance, 489, 492
international law—
—conformity with, need for, 575
invocation—
—unfriendly act, whether, 583
judges—
—ad hoc—
——appointment, 452
judgments—
—parties’ arguments, relevance, 472
—restitutio in integrum: quv
judicial organ of UN, as, 402, 503, 505, 509, 517, 527, 528, 537-8, 562, 579, 583-4,
586, 595
—independence, 540-2
Jjurisdiction—
—interpretation of UN Charter, 539
—interpretation or application of treaty, 490, 493-4, 516-18, 563-4, 579-80,
581-3
—restrictive interpretation, 557
—Security Council resolution, validity, 515
—treaties conferring—
——Montreal Convention for the Suppression of Unlawful Acts Against the
Safety of Civilian Aviation (1971), 489, 491, 493-4, 533-6
legal dispute-—
—evidence of, 517
pendent lite—
—obligation to avoid prejudice, 461
privileges and immunities—
—Deputy Registrar, 309-13
Rules of Court—
—38(4), 491
—42, 452, 491
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International Court of Justice (ICJ) (cont.)
—-43, 491
—61(4), 492.
—69(3), 491
—73, 452, 486, 554, 568
—73(2), 491
-—74, 486, 554, 568
—74(1), 535, 565
—74(3), 453, 491
—74(4), 492
—75(1), 461
—75(2), 523
—75(3), 461
Security Council, and—
—interim measures. See also resolution below
——interference with exercise of Security Council powers, whether, 494-8, 523,
573-4
———to prevent action within Security Council, 495-6
—judicial review, 525, 538, 585-7
—parallel exercise of functions, 503-5, 509-10, 516-23, 542-3, 552-3, 561-2,
583-90
——conflicting decisions, risk of, 511-12, 517-18, 526-7, 542
—— Military and Paramilitary Activities in and against Nicaragua, 503-5, 512, 543, 562
———US Diplomatic and Consular Staff in Teheran, 503-4, 512, 543, 561-2
—reference to ICJ, duty, whether, 525-6
—resolution—
——adopted in knowledge of impact on court’s deliberations, 501, 527
———change of circumstances, as, 498, 508, 510, 556-7
——request for parties’ views on implications, 497
——retroactive effect, 524
——validity, court’s power to pronounce on, 515, 524-5, 526-7, 537-40, 585-99
settlement—
—exhortation to, 531, 581-2
—in absence of settled rules of international law, 464-5
—preferred method, as, 458, 461-2, 476-7
——Interested third parties, involvement of, 462
——presumption of failure, 464, 518-19, 535
Statute—
—phrases—
——‘‘circumstances’’ (Article 41), 468-9, 522-3, 557-9
task—
—dynamic development of international law, 575
title of cases—
—neutrality, 516
International Covenant on Civil and Political Rights (1966)—
alien—
—expulsion—
——in accordance with law of expelling State, 425
——right of challenge, 420, 426
——right of review, 420-4, 426
——right of review within reasonable time, 426
—UNHRC activity, 426
arbitrary detention, 414
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conscientious objection—
—absence of provision, 399, 445
—non-discrimination, 444-5
—pardon, implication, 395
—right to decline military service, 389-95, 397-9
-——automatic, whether, 395
——conscript’s right of appeal, 444-5
——national authorities’ power to determine, 394
—torture, 410, 443
——investigation by State, need for, 442
freedom from discrimination—
—access to public service, 428-32
—invidious discrimination, 432
freedom of movement—
—banishment, 414
life, right to, 387
—measures to ensure, 442-3
miscarriage of justice—
—compensation, 394-5
—pardon, effect, 395
political rights—
—entitlement under national law to stand for Presidency, 414
—freedom of opinion, 414
prompt trial, 410
remedies—
—compensation, 410, 415
—effective measures to remedy violations, 410, 426, 443
—investigation of violations, 410, 443
—steps to ensure non-repetition, 410, 415, 426, 443
strike, right to, 253-4
—non-prejudice of ILO guarantee, 254
violations—
—continuing, 406
—duty to investigate—
—State, 410, 414, 442
—UNHRGC, 386
—measures to prevent, 410, 415, 442, 443
—remedies. See above
International Covenant on Economic, Social and Cultural Rights (1966)—
strike, right to, 252-3
—in conformity with national law, 253
—-non-derogation, and, 253
—public service in, 253
——essential services, limited to, 258
International Labour Organization Administrative Tribunal (ILOAT)—
accessibility, 338
International Labour Organization (ILO)—
Committee of Freedom of Association—
—interpretation of conventions, role, 256
——public sector right to strike, 256-8
——essential services, limitation to, 258
Conventions—
—interpretation—
——commission of inquiry, 256
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International Labour Organization (ILO) (cont. )
——Committee of Experts, 256
——Committee on Freedom of Association, 256
—ICJ, 256

strike, right to—
—Covenants Concerning Freedom of Association and Protection of Right to
Organize (1945), 254-8
International law—
compliance—
—municipal law as defence, 515
courts, municipal. See below
general principles—
—precise connotation, 529
legislation—
—interpretation in accordance with, 291
municipal courts—
—application by—
——principles established by ICJ, 366-7
—judicial obligation to observe norms, 252
municipal law—
—interpretation in accordance with, 291
—primacy. See primacy below
primacy—
—international law, 603
sources—
—IC]J Statute—
——Article 38, as in, 575
—judicial and arbitral decisions, 575
—publicists, writings of, 617, 622
—UN decisions, 509
International officials—
privileges and immunities—
—Deputy Registrar of IC], 309-13
—diplomatic agent, equivalent to, 309-10
—real property, in respect of, 311-13
——held on behalf of sending State, 312-13
—taxation—
——assessment of income for tax purposes, 320
——fiscal equality as basis, 320
——pensions and annuities, 320
—waiver—
——head of organization’s agreement, need for, 310
——-request for, as evidence of immunity, 310
International organizations—
applicable law—
—municipal law of host State, 325-6
—personality—
——administrative law, 335-6
——international administrative law, 332-3
—international law, 324, 327
employment contract—
—disputes relating to—
—arbitration clause, obligation to include, 329
——enforcement of remedy, 325
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——organization as final authority, 325, 327, 329-30
——settlement preferred method, 325
——special procedure, 329-30
—disputes relating to absence of remedy, 326
—jurisdiction—
——host State, 328
——ILO Administrative Tribunal, 333
—unilateral nature, 335-6
personality—
—applicable law—
———administrative law, 335-6
——international administrative law, 332-3
——international law, 324, 327
privileges and immunities. See International organizations, privileges and immunities
International organizations, privileges and immunities—
agreement of parties determining factor, 333
constitutive Agreement, absence of provision, 337
customary international law, 329, 338
employment contract—
— fonctionnaire international, 336
—oral agreement, 325-6, 328, 330
—translation and interpreting services, 326, 328, 330
functional, 324, 333, 338
host State, in—
—consent, need for, 329
restrictive—
—scope of tasks, within, 329
sovereignty, transfer of, and, 337-8
State immunity, compared, 325
translation and interpreting services—
—essential role, need for, 329-30
waiver, 333, 338
International tribunals. See Arbitral award; International Court of Justice; Iran-US
Claims Tribunal; Irag-Kuwait Boundary Commission; United Nations Human
Rights Committee
Iran-US Claims Tribunal—
employment contract—
—absence of remedy, 326
—applicable law—
——municipal law of host State, 325-6
—disputes relating to—
——settlement preferred method, 325
——Tribunal as final authority, 325, 327, 329-30
—jurisdiction—
——municipal courts, 328
—oral agreement, 325-6, 328, 330
—translation and interpreting services—
——acta jure imperit, 326, 328, 330
legal personality—
—international law, under, 324, 327
privileges and immunities—
—agreement, in absence of, 327
—European Convention on State Immunity (and Protocol) (1972)—
——non-applicability, 325
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Iran-US Claims Tribunal (cont.)
—functional, 324
—Iran/Netherlands/US Agreement (1981), 324, 327
——retroactive effect, 324
Irag-Kuwait boundary—
Anglo-Ottoman Convention (1913), 11
demarcation—
—noticeboard, 11
Exchange of Letters (Prime Minister of Iraq/Ruler of Kuwait) (1932), 11
Exchange of Letters (Ruler of Kuwait/British Political Agent Kuwait/British High
Commissioner Iraq) (1923), 11
history, 11-13
maps, 11-12, 13-16
—unreliability, 21-2
Irag-Kuwait Boundary Commission {(UN)—
composition, 6, 8-9
demarcation principles, 13
mapping, need for new, 13-14
organization of work, 10
participation, 9
—Iraq, 9
rules of procedure, 8-9
Security Council Resolution 687 (1991), 3-9
Security Council Resolution 773 (1992), 6, 10, 28
Security Council Resolution 833 (1993), 41
task—
—demarcation—
——maintenance, 40
——physical, 40
terms of reference, 7-8

J
Judicial assistance—
Montreal Convention for the Suppression of Unlawful Acts Against the Safety of
Civil Aviation (1971), 489, 556, 562, 564, 577
Judicial discretion—
interim measures, 522-3, 531-2, 557-60, 571-3, 576, 593
Judicial notice—
definition, 234-5
sources of indisputable accuracy—
—atlases, 235
—dictionaries, 235
—encyclopedias, 235
~—maps, 235
Judicial review—
Security Council resolutions—
—ICJ, 525, 538, 585-7
Jurisdiction—
aliens—
—terrorist offences, 488-9, 521
aut dedere aut judicare. See under terrorist offence below
concurrent. See aut dedere aut judicare above
employment contract—
—host State, 328
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espionage, 73
—lex loct delicti commissi, 73
— protective principle, 74
expropriation—
—territorial, 60-1
IC]J. See International Court of Justice (IC]), jurisdiction
International organizations—
—employment contract—
——host State, 328
——ILO Administrative Tribunal, 333
lex loct delict commissi—
—espionage, 73
marine pollution, 232-7
personal—
—‘‘presence in’’, 488-9, 521, 565, 578
protective principle—
—espionage, 74
—terrorist offence, 501
real property—
—locus—
~—ZEEC Convention on Jurisdiction and the Enforcement of Judgments
(1968), 312
territorial—
—expropriation, 60-1
—place of terrorist incident, 565
terrorist offence, 501, 565
—aut dedere aut judicare, 487-8, 507-8, 534, 551, 556, 564-5
—customary international law, 507-8, 521-2, 551, 5353, 565, 592
—obligation to establish, 487-9, 578
—territorial, 501, 565
——place of incident, 565
——presence of suspect, 565
—universal, 501-2, 504-5, 564-5
universal—
—general principle of international law, as, 502
—presence of suspect, 565
—terrorist offences, 501-2, 564-5
—treaty as basis, 501-2
Jurisdiction extraterritorial. See territorial below
Jus cogens—
aut dedere aut judicare, 552, 565

Lakes—
status—
—freshwater, 242-6
—Great Lakes, 242-6
—inland waters, as, 245-6
—international boundary, effect, 243-6
Law of the Sea Convention (1982)—
navigational access, 25
Legislation— -
extraterritorial—
—applicability to locally-engaged staff on military base abroad, 268
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Legislation (cont. )
—clear intention, need for, 235
—implied by nature of offence, 88
—presumption against, 235
—protective principle, and, 89-91, 95-6
interpretation. See Legislation, interpretation
Legislation, interpretation. See also Legislation
aids—
—decisions of foreign courts, 251, 271
—legislative history, 91 n. 12, 92-3
—treaty, 92-5, 251-2

guidelines—
—intention of legislature, 95
phrases—
—“Canadian waters’’, 234-7, 243
—*‘“coast’’, 244-5

—“‘combat activities’’, 126

—‘‘commercial activity’’, 271-91, 302-3

—‘““‘enemy’’, 172-3

—‘‘inland waters’’, 243

—‘‘internal waters’’, 242-5, 342-5

—‘‘relate to any commercial activity of the foreign State’’, 274, 275-6, 283-4,

283-90, 304-5

—‘‘territorial sea’’, 241-2

—““United States forces’’, 126
presumptions—

—intention to meet treaty obligations, 93-4

M
Madagascar~—
aliens—
—expulsion—
——grounds, 423-4
——responsibility of Ministry of Interior, 423
——right of challenge, 420, 426
—right of review, 420-4, 426
law of—
—Act No 62-006 of 6 June 1962, 420, 425
Maps—
Iraq-Kuwait boundary, 11-12, 13-16
preparation, 13-16 :
reliability, 11-12, 21-2
Margin of appreciation—
freedom of association, 250
Marine pollution—
jurisdiction, 232-7
oil discharge—
—failure to keep records, 232-7
—failure to report, 232
Maritime delimitation—
adjacent States, between—
—low-water line, 12
—thalweg, 12

© in this web service Cambridge University Press www.cambridge.org



http://www.cambridge.org/9780521472913
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-0-521-47291-3 - International Law Reports: Volume 94
Edited by E. Lauterpacht and C. J. Greenwood

Index

More information

INDEX 651

Maritime waters. See Inland waters; Internal waters; Lakes; Straits; Territorial sea
Montreal Convention for the Suppression of Unlawful Acts Against the Safety of
Civil Aviation (1971)—
applicability—
—State terrorism, 512, 520
application and interpretation, dispute relating to—
—arbitration ‘‘within [dans] six months of date of the request’” —
——delay mandatory, whether, 501, 591-2
——failure to agree to, 493-4, 578-9, 591
——meaning, 519-20
—existence of dispute, 533-4
—ICJ role, 490, 493, 518, 536, 551-2, 582
—protection of treaty rights, 521
—negotiations—
—preferred method, 493, 518
aut dedere aut judicare, 487-9, 578
—customary international law, 521-2, 551, 555, 565, 592
———law of extraditing State as applicable law, 489, 521-2, 592
——non-extradition of national, 489, 521-2, 592
—extradition—
——absence of extradition treaty, 488-9, 534
——refusal, permissibility, 507-8, 521-2, 555, 592
—fair trial, feasibility, 512-15, 593-5
—judicial assistance—
——obligation to provide, 489
—surrender, insistence on, 489, 490, 521-2
~—-coercive measures, 490, 522, 572-5
——interim measures against, request for, 491
——Security Council resolution 731 (1992): gv
——Security Council resolution 748 (1992): gv
customary international law—
—aut dedere aut judicare, 521-2, 551, 555, 565, 592
—extradition, 521-2
—surrender, insistence on, 489, 490, 521-2
Judicial assistance, duty to provide, 489, 556, 562, 564, 577
—basis for interim measures, 556
Jjurisdiction—
—concurrent. See aut dedere aut judicare above
offences against Aviation—
—sole convention relating to, whether, 487
phrases—
—*‘‘any person’’, 520
—*‘within [dans] six months of date of the request’’. See under application and
interpretation above
rights under general international law, distinguished, 501-2

N
Natural resources. See Marine pollution
Negotiations—
duty—
—to conclude, 318
statements during, binding, whether, 320
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Netherlands—
applicable law—
—State immunity, jurisdiction—
——host State, 376
—succession morits causa, 372
—tort—
——place of alleged tort, 365-7
conscientious objection—
—econscript’s right of appeal, 444-5
—non-discrimination, 444-5
consular privileges and immunities—
—functional, 371-3
——1mproper performance, relevance, 372
—inviolability of archive, 372
——documents belonging to estate of national, 372
diplomatic premises—
—duty to protect, 306-7, 349-50
—motives of accused, relevance, 306-7, 350
—part of territory of sending State, whether, 351, 352
-—recognition as such—
——executive responsibility, 349
diplomatic privileges and immunities—
—in territory of third State, 340-1
—international official, applicability to, 309-10
—real property, in respect of—
——action in sending State, excluded, 312
——held on behalf of sending State, 312-13
——reasons for exception, 311-12
—Vienna Convention on Diplomatic Relations (1961)—
——customary international law, as, 310
—waiver—
—State, by, 340-1
diplomatic protection—
—discretion, 345
—Ilegal obligation, whether—
——international law, 344-5
——municipal law, 345
—national ‘‘entrapped’’ by foreign State, 345
—Parliament, role, 345
employment contract—
—applicable law—
——receiving State, 353
—wrongful dismissal, 353-4
extradition—
—duty to seek, whether, 345-6
foreign judgment—
—res judicata, whether, 365-6
foreign State—
—international obligation towards, duty to respect, 358, 359, 360
IC]—
—Deputy Registrar—
——privileges and immunities, 309-13
international Jaw—

—IC]J judgment, 366-7
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International officials—
—privileges and immunities—
——real property, in respect of, 311-13
——taxation, 320

international organization, immunity—
—acta jure imperii—

—translating and interpreting services, 326, 328, 330

—customary international law, 329
—employment contract—
——enforcement of remedy for breach, 326
——oral agreement, 325-6, 328, 330
—functional, 324, 329
—host State, in—
——consent, need for, 329

Iran-US Claims Tribunal: ¢v

law of—

—Act of 15 May 1829/26 April 1917 (jurisdiction)—

——Article 13(a), 314
—Administrative Decisions Appeals Act—
——Article 11(1), 361
—Article 92, 352

—Bailiffs’ Regulations, 358-60
—Civil Code, Book I—
——Article 125, 352
——Article 1401, 356

—Civil Procedure Code—
——Article 94, 352

——Article 125 (b), 375
—Council of State Act—
—Article 80, 358, 361

653

—ZFEuropean Patent Office Protocol on Privileges and Immunities (1973), 320

—General Provisions of Legislation Act—
——Article 13 (a), 310, 352, 364, 375
—Income Tax Act 1964, 320

—Judiciary Organization Act—
—Article 39, 375

—Labour Relations, Extraordinary Decree, 242, 326

—Penal Code—

—Article 8, 340

——Article 138, 306

——Article 282, 306

——Article 350, 306

—State Taxes General Act, 320
legislation—

—compatibility with treaty, 320
NATO Status of Forces Agreement (1951)—

—applicability—

——territorial, 365

——visiting forces on service in contracting State, 365

—privileges and immunities—
——acta jure imperiz, 365
——tort, 365
negotiations—
—good faith obligation to conclude, whether, 318
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Netherlands (cont. )
prisoners—
—transfer of persons sentenced abroad, 346
service of process—
—applicable law—
——municipal law, 364
—~Convention on the Service Abroad of Judicial and Extra-judicial Documents
in Civil and Commercial Matters (1965), 363-4
—refusal of State to accept, effect, 364
—State immunity, relevance, 364

sovereignty—
—violation—
——remedy, 348

State immunity, execution—
—assets—

——evidence of purpose, 360, 361
——public activities of embassy, for, 359-60
—customary international law, 358-9
State immunity, jurisdiction—
—acta jure imperti, 346, 352-3
—acts on territory of forum State, 346
——customary international law, 346
—employment contract—
—-locally-engaged Consulate-General support staff, 356
——locally-engaged embassy clerical worker, 353
——medical insurance, duty to ensure, whether, 356
——teacher in foreign State school, 314-15
—European Convention on State Immunity (and Protocol) (1972), 346
—expropriation, 317-18
—NATO Status of Forces Agreement (1951). See above
—nature or purpose of transaction, 347
—private person test, 315, 353, 365
—restricted, 346-7, 352-3
—State official, 364-5
—taxation—
——assessment, 320
—waiver—
——objection to default judgment, 317
State responsibility—
—attribution—
——undercover agent, 347-8
territorial sea—
—baseline—
——low-water mark at spring-tide, 366
New York Convention on the Recognition and Enforcement of Foreign Arbitral
Awards (1958)—
enforcement—
—defences—
——burden of proof, 221
——excess of powers, 224-7
——fraud, 221-4
——public policy, violation, 227-8
North Atlantic Treaty Organization Status of Forces Agreement (1951)—
applicability—
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—territorial, 365
—visiting forces on service in contracting State, 365
bilateral agreements, and—
—precedence, 290-1
municipal law, effect on—
—ratification, need for, 290
privileges and immunities—
—jurisdiction, immunity from—
—tort, 365
—restricted nature, 365
State immunity, and—
—waiver, as, 271, 290

Political question doctrine—
Constitution as basis, 100, 109
constitutionality, 112-13, 117-21
historical development, 101-6
immunity of State vessel, 105
implementation of law, 126-7
internal affairs, relevance in, 109-10
-—nationalization measures in course of war, 109-10
maintenance of forces abroad—
—properly authorized, whether, 114, 120
reasons for—
—absence of fixed criteria, 110-11, 114, 126
—confidentiality, 110, 114
—difficulty in handling relevant information, 110, 114
——international effects, 110, 114
recognition of government, 102, 103-4
self-defence, 114
separation of powers, and, 109, 115-16, 117-20
state of, 113-14
termination, 106
test, 107-8, 124-5

Recognition—
diplomatic premises, as such, 349
embassy, of—

—executive responsibility, 349
government. Se¢e Recognition, government
Recognition, government. Se¢ also Recognition

absence of government, 619, 620
—revolutionary government, distinguished, 621
absence of sovereign authority, 202
access to municipal courts, and, 213-15
change of practice, 206, 214, 616-20
courts, role, 617
criteria. See requirements below
diplomatic relations—
—distinguished, 214
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Recognition, government (cont. )
executive, role, 617-20
—evidence, 619-20
——rebuttable, whether, 619-20
interim government, 615-16
—constitutional successor, whether, 621
—effective government, whether, 618-21
—establishment by international conference, 618, 621
international conference—
—establishment of interim government, relevance, 618, 621
international organization—
—membership, 622
legal considerations, 617, 621
Libya, 213-15
non-recognition, effect—
—enforcement of arbitral award, 213-15
—State agency—
——right to sue, 204, 206-9
political considerations, 214, 617, 621-2
requirements—
—constitutional and revolutionary governments, distinguished, 621
—constitutionality, 622
—continuing control of territory, 617, 622
—effective control of territory, 617, 620-1, 622
——effect of loss on constitutional government, 621-2
—international recognition, 622
revolutionary government—
—absence of government, distinguished, 621
—successor government, whether, 621
Somalia, 615-26
State, recognition of, distinguished, 620
—difficulty, 621
‘‘to be inferred from nature of dealings’’, 616-17
UN, by, 621-2
—evidence of status, as, 621
withdrawal, 201-2
Remedies. See also Compensation; Reparations; Restitutio in integrum
Reparations—
acts not attributable to compensating State, 61-2
discretionary element, 61-2
equalization of burdens, 61-2
expropriation as, 51
State responsibility, 61-2
Restitutio in integrum—
compensation as alternative, 463, 476
infringement of legal right, need for, 457, 461
interim measures, and, 457
Rivers—
thalweg: gv

S
Separation of powers—
political question doctrine, 109, 115-16, 117-20
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Service of process—
applicable law—
—municipal law, 364
Convention on the Service Abroad of Judicial and Extra-judicial Documents in
Civil and Commercial Matters (1965), 363-4
refusal of State to accept, effect, 364
State immunity, jurisdiction—
—acknowledgement of receipt, need for, 261-2
—relevance, 364
Ships—
oil rig—
—whether, 455
Social security—
aliens—
—entitlement, 602
—motivation, relevance, 602
—residence requirement, 602, 607
foreign diplomat—
—obligations, 604
foreign diplomat, entitlement, 598-608
Somalia—
recognition of government, 615-26
South Vietnam—
recognition—
—withdrawal, 201-2
right to sue, 201-2
Sovereignty—
extradition, 502, 507, 521-2, 534, 536-7, 589-90, 592
independence, and, 389
obligation to observe, 589
violation—
—entrapment of national by foreign State, 348
—remedies—
——EC Presidential statement, 348
State agency—
government department, 263
legal standing, 182-3
—retroactive, 182
separate legal identity, 182-3
unrecognized government, of—
—right to sue, 204, 206-9
State immunity, execution—
assets—
—public activities of embassy, for, 359-60
—sovereign purpose. See also embassy bank account below
——public activities of embassy, 359-60
bankruptcy petition—
—effect on performance of diplomatic functions, 368-9
—infringement of sovereignty, as, 368-9
customary international law, 358-9, 369
embassy bank account—
—evidence of purpose—
——embassy Note conclusive, 360
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State immunity, jurisdiction—
acta jure gestionis. See also commercial activities below
—expropriation, 317-18
—translation and interpreting services, 326, 328, 330
acta jure imperit, 352-3
acts in territory of forum State, 346, 347-8
—entrapment, 346, 347-8
basis—
—comity, 291
—dignity of foreign State, 282-3
—reciprocity, 291, 305
commercial activities. See also acta jure gestionis above
—nature or purpose of transaction, 274, 275-83, 297-9, 302-3
——absolute immunity, 274
——common law, 276-8
——legislation, 278-80 .
—private person test, 273, 274, 275, 290, 303-5, 315, 365
—*‘relating to”’—
——union certification proceedings, 274, 275-6, 283-90, 304-5
common law, 276-8
development, 276-80, 297-310, 375-6
employment contract, 283
—applicable law—
——receiving State, 353
——sending State, 268
—international agreement as context, 281
—labour relations, distinguished, 274, 289, 304-5
—collective bargaining, 284-6
——Ilabour tribunal, submission to, 285-6
——right to strike, 285-6
—Ilocally-engaged consulate-general support staff, 356
—locally-engaged embassy clerical staff, 353
—Ilocally-engaged staff at foreign military base, 271-91, 303-5
—medical insurance, duty to ensure, whether, 356
~—national security considerations, 283
—-sovereign activity, in respect of, 281-3
—State school, 312-15
—wrongful dismissal, 353-4
entitlement—
—State official, 364-5
individual—
—misrepresentation of authority, 367
limiting factors—
—protection of individual’s rights, 291
military base—
——cultural base, distinguished, 288-9
nature or purpose of transaction, 347
private acts, 364-5
procedural bar, 305
restricted, 299-300, 346-8, 352-3
—private law relationship, 347
service of process—
—acknowledgement of receipt, need for, 263-4

© in this web service Cambridge University Press www.cambridge.org



http://www.cambridge.org/9780521472913
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-0-521-47291-3 - International Law Reports: Volume 94
Edited by E. Lauterpacht and C. J. Greenwood

Index

More information

INDEX 659

—refusal to accept, 364
sovereign activity—
—dismissal for national security reasons, 283
—general public purpose, 299-30
—operation of military base, 283
union certification procedure, 274-91
walver—
—-choice of law clause, 271
—implied—
——choice of law clause, 271
—NATO Status of Forces Agreement (1951)—
——signature, 271, 290
—objection to default judgment, 317
-—requirements—
—explicit, 271
State responsibility—
applicable law—
—forum State, 348
FRG—
—GDR, for acts within, 59-60, 62
imputability—
—State terrorism, 569, 580
—undercover agent, 347-8
State succession—
—espionage, failure to agree treatment of, 81-2
State terrorism, 514
—imputability, need for, 569, 580
—obligation to renounce, 517
—Security Council responsibility, 517, 520, 524
war reparations, 61-2
State succession—
applicable law—
—international law, 180
continuity of laws—
—occupied territory, in, 170
espionage—
—failure of merged States to agree treatment of, 81-2
former State—
—extinction, 180
merger, 81-2
property—
—territory of successor State, 180-1
recognition as trigger, 180
rights and obligations—
—repudiation—
——effect on rights, 181
——unjustified enrichment, 181
State terrorism—
obligation to renounce, 517
prompt compensation, demand for, 494, 514, 557, 569-70
Security Council responsibility, 517, 520, 524
State responsibility, 514
—imputability, need for, 569, 580
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States—
definition—
—Montevideo Convention (1933), 621
international obligations towards, duty to respect, 358, 359, 360
Straits—
Great Belt (Finland/Sweden), 451-77
—customary international law, 460
right of passage, 460
—bridge as infringement, 454, 455-6
—oil rigs and drill ships, 454, 455-6
—“‘reasonably foreseeable ships’’, 454
—structures more than 65 metres in height, 455
Strike, right to—
conformity with domestic law, 253-4
freedom of association, and, 251-8
International Covenant on Civil and Political Rights (1966), 253-4
International Covenant on Economic, Social and Cultural Rights (1966), 252-1
International Labour Organization Convention concerning Freedom of Association
and Protection of Right to Organize (1948), 254-8
public service, in, 248-59
—compulsory arbitration, 257
—essential services, limitation to, 258
State immunity, and, 285-6, 305

T
Taxation—
basis—
—fiscal equality, 320
International officials—

—exemption, 320

Territorial sea—
baseline—

—Ilow-water mark at spring-tide, 366

starting point—

—low-water mark at spring-tide, 366-7
Terrorism—

State terrorism—

—Montreal Convention for the Suppression of Unlawful Acts Against the
Safety of Civilian Aviation (1971), applicability, 512, 520
Thalweg—

definition, 17

maritime delimitation, 12

straight lines, method, 17
Title—

good faith acquisition, 164-8
Treaties—

breach—

—anticipatory, 566-7

constitution, and-—

—encroachment on legal sphere of individual, 54

customary international law. Se¢e Customary international law, treaties and treaties
reflecting
draft—
—international law, evidence of, 375-6
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entry into force—
—applicability, and, 407-8
FRG-GDR—
—inter-State, whether, 54
implementing legislation—
—interpretation—
treaty as aid, 251-2
municipal law, and—
—implementing legislation. See above
—interpretation—
——in accordance with, 291
—part of, whether, 252
retroactive effect—
—Iran/Netherlands/US Agreement (1981), 324
suspension—
—effect on reputation, 68
Treaty interpretation—
guidelines—
—effectiveness, 535
—literal, 520
—purpose and spirit, 520
multilingual—

—authentic languages equally authoritative, 603

—customary international law, 603
—non-authentic language, 603
——identity of meaning, 603

—Vienna Convention on the Law of Treaties (1969), 603

phrases—
—““exempt’’, 603-4
—“‘services rendered for receiving State’’, 604

U
United Kingdom—
diplomatic agent—
—status in forum State—
——recognition of, need for, 614
United Nations Charter (1945)—
interpretation—
—literal, 528
—spirit, 528
purposes and principles of Organization—
—Security Council duty to respect, 528

661

United Nations Human Rights Committee (UNHRC). See also International
Covenant on Civil and Political Rights (1966); International Covenant on

Economic, Social and Cultural Rights (1966)
admissibility of communications—

—*'being examined under another procedure of international investigation or

settlement’’, 380, 383-4
——Amnesty International, 383

——Inter-American Commission on Human Rights, 380, 383
——International Commission of Jurists (ICJ), 383
———International Committee of the Red Cross (ICRC), 380, 383

—UNHRC Special Rapporteur, 380, 383
—effective remedy, need for, 380, 384, 392-3
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United Nations Human Rights Committe (UNHRC) (cont.)

——complainant misled, 393
——reasonableness, 398-9

—entry into force of Covenant, relevance, 406, 407-8
—exhaustion of local remedies, 379-80, 403, 406, 444-5

——burden of proof, 407

———effective remedy, need for. See above
——mmerits, as part of, 405-6
——presumption of right, need for, 429

——unreasonably prolonged proceedings, 407, 408, 425

—late objection, 425

—ratione temporis, 406-7

—reasonable substantiation of complaint, 431

—resolution of complaint, 391

——possibility of, 407
burden of proof, 442
complainant—

—child of victim, 436
duties—

—good faith examination of all complaints, 386
evidence—

—insufficient, 414

——State submission, failure to provide. Se¢ below
procedure—

—joinder of cases, 384

—requests for information. See below

—Rules of procedure. See below

—State submissions, failure to provide. See below
requests for information—

—date of conclusion of proceedings, 422

—death certificate, 380, 383, 436

——inadequacy, 386

—failure to respond, 386, 413, 442

—information and observations on admissibility, 380, 412

—investigations undertaken, 440

—medical report, 380, 383

—reasons for expulsion, 422-3

—report of inquiry into death, 380, 383, 436
Rules of Procedure—

—85,400n. 1

—87, 399, 430, 445

—88(2), 384

—91, 398, 403, 412, 428, 436
State submissions, 403-5, 419-21, 428-9, 436-9

—duty to investigate allegations of violations of Covenant, 410

—failure to provide—

-———substantiation of complainant’s allegations assumed, 386-7, 409-10, 414, 442

—general statement insufficient, 409, 410
United Nations Security Council—

Chapter VI action. See also Resolution, Chapter VI and Chapter VII action,

distinguished below
—dispute settlement, 543, 570-1
—IC]J, role, 549-50
—recommendations—
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—binding, whether, 548-50
——limitations on, 548-9
Chapter VII action. See also Resolution, Chapter VI and Chapter VII action,
distinguished below
—classification of situation as a threat to international peace and security, 543
——discretion, 543
—ICJ, role, 550
general principles of international law, duty to respect, 529
international law, duty to respect, 500, 528-9, 544-8, 589
powers—
—characterization of situation as a threat to international peace and security,
515, 525-6, 543, 559
—QCharter travaux préparatoires, 524, 544-8
—limitations, 515, 548
—maintenance of international peace and security, 503, 518, 543, 579
Resolution—
—171 (II) (interpretation of Charter), 586
—687 (1991) (Irag-Kuwait Boundary Commission), 3-9
—731 (1992) (Lockerbie bombing), 494-6, 508, 525, 537-8, 549-50, 571, 580-2
——mandatory, whether, 570
—748 (1992) (Lockerbie bombing), 496-8, 500-1, 511-12, 513-14, 528, 530
——endorsement of demand for compensation, 514
——use of force, 512
—773 (1992) (Iraq-Kuwait Boundary Commission), 6, 10, 28
—3833 (1993) (Iraq-Kuwait Boundary Commission), 41
—3232 (XXIX) (judicial settlement of legal disputes), 583
—binding force, 500, 508, 509-10, 524, 540, 548, 550, 556-7, 570-1, 584-5
~Chapter VI and Chapter VII action, distinguished, 509, 525-6, 548-9, 570-1,
574-5, 580-2, 584
——clarification, need for, 560
—IC]J, and. See also International Court of Justice (IC]), Security Council, and
——potential conflict, 527-32
—obligations—
——compliance, 498, 511, 530, 533, 544, 571, 584
——primacy over all other international obligations, 498, 500, 511, 512, 543-4,
550 530
—possible invalidity, 497, 515, 524-6, 528-30, 585-6
—retroactive effect, 498, 524
—validity—
——excess of power, 588
——presumption of, 511, 529-30, 533, 574-5
rights of sovereign State, infringement, 543-8
sanctions—
—Resolution 748 (1992), 510, 523
—threat of, 490, 495, 523
—treaty obligations, effect on, 511
—use of force, 490, 512, 573-4
terrorism, 508, 549, 562, 579
—State terrorism, 517, 524, 579, 580-1
UN Charter—
—duty to respect, 528-30, 544-8, 582, 585
——customary international law, distinguished, 530
—IC]J role, 530
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United States of America (USA)—
act of State—
—commercial activities, 151
—exceptions—
——commercial activities, 151
—expropriation, 151, 193
applicable law—
—contract—
——place of conclusion, 142
——nplace of performance, 142
—State succession—
——international law, 180
—transfer of personal property—
——dominant interest, 171
—situs, 171
arbitral award—
—enforcement, 221-31
——defences, 221-8
——licence to seek, need for, 215-19
——New York Convention on the Recognition and Enforcement of Foreign
Arbitral Awards (1958), 221
——non-recognition of government, and, 213-15
——President’s power to bar, 217-18
claims—
—extinction of claims against foreign States, 219-20
——change of applicable law, and, 220
Code (USC)—
—18 USC 351/1751 (kidnapping and assassination of leading figures), 87-92
——extraterritorial effect, 88-92
—18 USC 1116 (murder of foreign official or internationally protected person)—
——extraterritorial effect, 92-6
—18 USC 1117 (conspiracy to violate 18 USC 1116), 96-7
Constitution—
—Amendment—
——First, 250
—appropriation of Treasury funds—
——standing to challenge, 129-33
— Article III(2) (political question doctrine), 100
—Article IV(4) (recognition of governments), 102
constitutionality—
—locus standi—
——personal stake, need for, 123-31
contract—
—applicable law—
——place of conclusion, 142
——place of performance, 142
critical date—
—cause of action, date arising, 173-7
debt—
—sttus—
——donmicile of debtor, 151 n. 17, 193 n. 17
expropriation—
—extraterritorial effect—
——enforcement of title, 193 n. 17
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foreign law—
—question of law, as, 164
Jjurisdiction—
—diversity—
——actions between aliens, 150
—effects doctrine—
——conspiracy, 96-7
—extraterritorial—
——disuse of power, 87
——express legislative provision, need for, 66-92
——internationally protected person, protection of, 92-6
——legislate, right to, 86
—passive personality, 87
—protective principle—
——protection of leading figures, 89-92
——security, threat to, 87
—universal—
——extension of concept, 93
——presence of accused, need for, 92, 94
law of—
—critical date—
——cause of action, 173-4, 194-7
——unreasonable delay, 174-7
—Federal Service Labor-Management Relations Act, 268
—International Emergency Economic Powers Act (IEEPA), 216, 218-20
—non-recognition of government, effect, 173
—Public Law 93-50 (prohibition of use of funds to support combat activity by
US forces in South East Asia), 123, 126-7, 128-9, 132
—Public Law 93-52 (prohibition of use of funds to support combat activity by
US forces in South East Asia), 123, 126-7, 128-9, 132
—state of war, effect, 173
legislation—
—extraterritorial, 88-92
——applicability to locally-engaged staff on US military base abroad, 268
——implied by nature of offence, 88
——protective principle, and, 89-91, 95-6
legislation, interpretation—
—aids—
——TIlegislative history, 91 n. 12, 92-3
——treaty, 92-5
—guidelines—
——ntention of legislature, 95
—phrases—
——*“‘combat activities’’, 126
—*‘‘enemy’’, 172-3
——““United States forces’’, 126
——presumptions—
——intention to meet treaty obligations, 93-4
political question doctrine—
—~Constitution as basis, 100, 109
—constitutionality, 112-13, 117-21
—historical development, 101-6
—immunity of State vessel, 105
—implementation of law, 126-7
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US forces in South East Asia (cont.)

—internal affairs, relevance in, 109-10
-—-nationalization measures in course of war, 109-10
—jurisdictional bar, 109
—maintenance of forces abroad, 114-15
——properly authorized, whether, 114, 120
—reasons for—
——absence of fixed criteria, 110-11, 114, 126
——confidentiality, 110, 114
—difficulty in handling relevant information, 110, 114
——international effects, 110, 114
—recognition of government, 102, 103-4
—self-defence, 114
—separation of powers, and, 109, 115-16, 117-20
—state of, 113-14
—termination, 106
—test, 107-8, 124-5

privileges and immunities—
—public officials, 366

recognition, government—
—diplomatic relations, distinguished, 214
—implied—
——access to courts, 207-8
—Libya, 201-8
—non-recognition, effect—
——enforcement of arbitral award, 201-2, 204-8
—political weapon, as, 214
—responsibility—
——Congress, 102
——executive, 207, 215
—right to sue, and, 201-2, 204-8

Restatement of Contracts (Second)—
—Section 222 (choice of law), 171
—Section 246 (choice of law), 171

Restatement of Foreign Relations Law (Second) (1965)—
—extraterritorial jurisdiction—
——passive personality principle, 87

Restatement of Foreign Relations Law (Third)—
~—Section 201 (recognition), 214

separation of powers—
—relationship between courts, Congress and Executive, 125-7, 132

State immunity, jurisdiction—
—exceptions—
——counterclaim, 152 n. 2

strike, right to—
—public sector, 250

war—
—congressional approval, need for, 120, 132
—constitutionality—
——remedy in case of unconstitutional war, 120-1
—declaration, need for, 102
—effects—
——right to sue suspended, 172, 198
—power to declare, 113
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—South East Asia, in—
——constitutionality, 111-12, 114-15, 117-21
——nmilitary assistance, lawfulness, 123-7
-——war, whether, 113-14
—state of—
—effects, 113
——responsibility for determining, 106
—termination—
—political act, 106
Uruguay—

Constitution—
—Article 8, 429
—Article 55, 430

freedom from discrimination—
—access to public service, 428-32

law of—
—Constitution. See above
—discriminatory, whether, 428-31
—Institution Act No 7 of June 1977, 428
—Law 15.737 of 22 March 1988, 428, 431-2

AV
Venezuela—

Constitution—
—Article 60 (1), 403
—Article 68, 405
—Article 215 (2), 404

law of—
—Constitution. See above
—Criminal Procedure Code—
—Article 190, 404
—DMilitary Justice Code—
——Article 202, 403
——Article 203, 404

667

Visiting forces. See North Atlantic Treaty Organization Status of Forces Agreement

(1951)

w

War. See also Hague Regulations (1907); Reparations; Revolutionary government

constitutionality—

—remedy in case of unconstitutional war, 120-1
declaration, need for, 102
effects—

—right to sue suspended, 172, 198
legislature’s approval, need for, 120, 132
power to declare, 113
South East Asia, in—

—constitutionality, 111-12, 114-15, 117-21

—nmilitary assistance, lawfulness, 123-7

-—war, whether, 113-14
state of—

—effects, 113

—responsibility for determining, 106

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9780521472913
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-0-521-47291-3 - International Law Reports: Volume 94
Edited by E. Lauterpacht and C. J. Greenwood

Index

More information

668 INDEX

War (cont.)

termination—
—political act, 106

Words and phrases—
ampero, 428, 430
aut dedere aut prosequi, 563
bren, 429
erga omnes, 535
ex abundantia, 345, 348, 372
in limine, 501
in principro lites, 555
mortis causa, 372
nemo [esse] judex in propia sua causa, 576, 595
non possumus, 500
pacta sunt servanda, 363
pendente lite, 457, 460, 461, 476, 567, 576
proprio motu, 461, 532, 553, 555, 557, 571, 593, 595
ratione personae, 520
ratione temporis, 406, 520
sub judice, 527, 553
summaria cognitio, 474
una via electa, 556
valor juridico, 429
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