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For references to particular articles of treaties, see the Table of Treaties, p. xlvii.

A
Abuse of rights—
good faith, and, 614
treaty rights, 614
Acquiescence, 619, 625-6, 652. See also Estoppel
execution of agreement, 65
Act of State, 309
acts attributable to State as—
—ILC Draft Articles on State Responsibility, 190-1
expropriation, and, 145, 146
nationalization, 133
property rights based on—
—State immunity, 25-7
Admissibility—
immunity from execution, plea of, 83
Air. See also Air traffic control
boundaries, 682
overflight—
—aircraft in distress, 675
—right of, 675
—sovereign activity, 73
Air services—
premature termination of agreement, 321-8
Air traffic control, 682
Aircraft—
in distress—
—Iimmunity of passengers from arrest, 359-75
—right to assistance, 362-4
Aircraft piracy. See Hijacking
Aliens—
constitutional rights, 315 n. 24
excludability—
—ijusticiability, 333-5
—member of government of foreign country, 334
—PLO Permanent Observer to UN, 331, 334-6
—waiver, 331, 335
——constitutionality of conditions, 333-7
——executive discretion, 331
——security, relevance, 331
—widow of former President, 334
expulsion, 149-78
—collective, 159, 170, 210, 218-19
——customary international law, 164-5
—ILC draft, 159
—constructive, 163-4, 169-73, 214. See also methods below
—corporations, breach of contract or expropriation as alternative, 173
—damages, 177-8, 197-203. See also Damages, expulsion of aliens and Damages,
measure of
—de facto, 191
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Aliens (cont.)
—discretion, 196
—exchange restrictions, legality, 202
—expropriation, as, 189-90, 211
—justification-—
——public health, morals and safety, 215
——public order, 215, 313
——security interests, 215, 313
—nmethods. See also constructive above
——express order, 196
——implied order, 196
——indirect measures attributable to State, 159
—1legal order, 159
——unauthorized act of State authority, 159
—natural persons, doctrine limited to, 173-4
—presumption of, 177
—requirements—
——avoidance of unnecessary inconvenience, 675
——consular official to be informed, 675
——customary international law, 164-5, 197, 214, 215-16, 219
——non-arbitrary, 214
——non-discriminatory, 214
——reasonable time, 196-7, 219 n. 20
——treaty, 164, 165, 197, 214-16, 219
—right to residency, and, 219
—State practice, 214
—State responsibility, 149-224. See also State responsibility
——burden of proof, 176-7, 214, 223, 224
—sut generis nature of each case, 158, 187-8, 210, 219-20
—tort, as, 189, 211-12
—UN Draft Declaration on human rights of individuals who are not citizens of
the country in which they live, 1978, 164-5
property, rights of, 43
protection, duty of, customary international law, 219
Antarctica—
air traffic control, 682
co-ordination of policies, 672
rights relating to—
—avoidance of prejudice, 683, 688
Apartheid—
fundamental norm of international law, prohibition of, as, 417
US legislation—
—premature termination of air services agreement, 321-8
Applicable law. See also Governing law
arbitral award—
—annulment proceedings, 63
arbitral procedure—
—forum, whether, 69-70
arbitral tribunal, 547-51
—international law, 627
contract and disputes procedure, possibility of divergence, 69-70
exequatur proceedings in respect of arbitral award—
—European Convention on International Commercial Arbitration (1961), 67-8
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—New York Convention on the Recognition and Enforcement of Foreign
Arbitral Awards (1958), 68
international law, 673
—statehood, determination of, 398
Iran-US Claims Tribunal—
—expulsion cases, 214-16
State immunity—
—applicable law—
——bilateral treaty, 25, 32, 48
—customary international law, 25
—European Convention on State Immunity (1972), 18, 21, 25
——Swiss law, divergence from, 33, 40
—general principles of international law, 32, 33
—general principles of municipal law, 32, 33, 40, 48
statehood, determination of—
—international law, 398
treaties as—
—Dbilateral, 673
treaty obligations—
—treaty or State responsibility rules, 547-51
Arbitral award—
agreements arising under—
—interpretation or application, 518
annulment—
—withdrawal from docket of Swiss court, whether, 68-9
annulment proceedings, 63, 96
—enforcement distinguished, 96
~—jurisdiction, 63, 96
applicable law, 63
binding nature, 70
enforcement—
—foreign country, in, 68, 70
—foreign State, against, 92
——attachment of assets held on behalf of bank of that State, status of bank,
relevance, 92
—mechanism, 518
finality, 70
—burden of proof, 68, 70
—Geneva Convention on the Execution of Foreign Arbitral Awards (1927)—
——finality of arbitral award, 70
Jjurisdiction—
—country where rendered, 70
modification—
—avoidance of, 672
treaty interpretation—
—difference between government and arbitrators, effect on, 66-7, 74-5
validity—
—differing interpretations of treaty by government and arbitrators, 66-7, 74-5
Arbitral tribunal—
amicable compositor, as, 70
applicable law, 69-70, 547-51
—international law, 627
competence—
—arbitral agreement, determined by, 611-12, 641
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Arbitral tribunal (cont. )
—determined by parties, 75
—dispute, adjudication, 641
—recommendations, 578, 580
—submissions of parties, relevance, 611-12
constitution, 609
dissenting opinion, 638
Jjurisdiction—
—restrictive interpretation, 280
powers. See competence above
procedure, oral proceedings, order determined by drawing of lots, 609
treaty, interpretation—
—international public policy, and, 66-7, 74
—private interests, in respect of, 67
—right of, 66-7, 74-5
Arbitration. See also European Convention on International Commercial Arbitration
(1961); Geneva Convention on the Execution of Foreign Arbitral Awards
(1927); International Centre for the Settlement of Investment Disputes
(ICSID); New York Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (1958)
agreement—
—La Bretagne, 597-600
applicable law—
—contract and procedure, possibility of divergence, 69-70
clause. Sez Arbitration clause
equity, 82
ILC, and, 273
interim measures, 81
judicial nature, 273
jurisdiction of domestic courts, effect on, 288-91
obligation—
—UN Headquarters Agreement, under, 230-82, 288-91
——negotiation as préalable, 250-2, 258
procedure—
—applicable law—
——determined by parties, 69-70
Arbitration clause, 96
evidence of State’s intention to act as private person, 65
exhaustion of local remedies, and, 243, 247-8, 260-1
imperfect or incomplete, 272-3
nullity, 68-9
waiver of State immunity, as, 74
Arbitrator—
failure to appoint, 63, 272-3
Armed forces, jurisdiction. See North Atlantic Treaty Organization Status of Forces
Agreement (1951)
Arrest—
legality—
—persons in transit, 359-75
—use of armed forces, 338-43
-——international waters, in, 338
——non-regulatory, proscriptive or compulsory, 342-3
——use of military aircraft to transport, 341
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Assets—
attachment. See also State immunity, execution, assets, attachment
—interim measure, as, 72
corporation, of, shareholders’ ownership of, 133-4
debt—
—attachment in case of—
——existence of corporeal or incorporeal asset, requirement for, 72

B
Bad faith—
shareholders—
—pursuit of compensation relating to company, 142. See also Words and phrases,
Sfraude d la lo:

Banks. See also Central banks

State entity, whether—

—performance of commercial banking operations as determining factor, 92

Baselines—

straight, 673, 682, 687
Belgium-—

burden of proof, war risks, 109

customary international law—

—Vienna Convention on Diplomatic Relations (1961), 98

—Vienna Convention on the Law of Treaties (1969), 98
damages, evaluation, 123
diplomatic mission, protection of—

—State responsibility and, 125-7
diplomatic privileges and immunities, 122-4

—civil jurisdiction, immunity from—

——translation, in respect of, 116-18

—family member in transit, 97-9

—locally engaged staff, 119-21

—Vienna Convention on Diplomatic Relations (1961), customary international

law, as, 98

—waiver, 99
drugs offence—

—powers of customs officials in relation to, 105-6
European Communities law, migrant workers, 112, 114
foreign law—

—expropriation—

——recognition, 132-4
international public policy—

—expropriation—

——recognition, 132, 136-7
Jurisdiction—

—criminal—

——offence on train outside territory, committed in Belgium, whether, 104-6

—NATO forces, 112-14

——Belgium/US Agreement, 114

—State immunity—

——contracts of employment, 103
law of—

—Civil Code—

——Article 1162, 109

—Aurticle 1961, 131, 132
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Belgium (cont.)
—Constitution—
—Article 97, 104
—contracts of employment, coordinated laws on, 103
—Investigation Code—
——Article 106, 104
—Judicial Code—
—Article 43(6), 122
——Article 627(9), 121
——Article 635, 121
—Law of 11 June 1874 (war risks)—
——Article 19, 108-9
—Law of 24 February 1921 (drugs traffic), 104-6
—Article 7, 106
—Law of 10 June 1952 (security of employment), 112
—Law of 18 January 1964 (frontier controls), 104
~Law of 30 March 1968 (Vienna Convention on Diplomatic Relations (1961)),
97, 102, 122, 123
legislation, interpretation, in absence of ambiguity, 109
NATO forces in—
—jurisdiction, 112-14
treaties—
—interpretation, 105-6
——aid, parliamentary documentation, 98
——strict, 98
war risks—
-——Iinsurance cover, 107-9
———burden of proof, 109
Bophuthatswana—
Ciskei compared, 420-3
external constraints, absence, 413
human rights, 413
independence, 394-6, 397-8
law of—
—Act 18, 1977 (Constitution Act), 394-5
—Act 32, 1979 (Internal Security Act), 390
—Constitution Act—
——human rights, 413
—Criminal Procedure Act 51 of 1977, 392
legislation, interpretation, in absence of ambiguity, 424
non-recognition, effects, 420
South Africa, agent of, whether, 420, 424
sovereignty, 423
State, whether—
—capacity to enter into relations with other States, 415-17
—defined territory, 412-13
—government, 413-14
—permanent population, 412
treason, 390-4
UN General Assembly Resolutions, legal effect, 418
Boundaries. See also Boundaries, air; Boundaries, land; Boundaries, maritime
delimitation, 672
—Beagle Channel dispute—
——treaty of, 684-9
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dispute—
—avoidance of prejudicial acts, 675

Boundaries, air—

derived from land and maritime boundaries, 682
Boundaries, land, 682
Boundaries, maritime, 681-2. See also Maritime delimitation
Burden of proof, 202

acta jure gestionis, 33

arbitral award, finality, 68, 70

evaluation, 198

State responsibility, 33, 160, 162, 176-7, 202, 214, 223, 224

war risks, 109

C
Canada—

Charter of Rights and Freedoms, 429
—Section 7, 430-2, 452, 458, 459-60, 462
—Section 11, 433-5, 456-8, 462, 463
—Section 15(1), 430-2, 449-51, 453
—Section 24(1), 458, 462

discrimination—

—geographic location, 447-53
evidence—

—bias—

———access to foreign materials, 455-6

——foreign government, 453-5

exclusive fishing zone, 602-70
—establishment, 605, 628
——purpose, 628
—foreign fishing vessels, rights in, 602-70

fair trial—

—constitution of court, right of election, 458
—delay, 458-60
——post-charge, 462-3
——pre-charge, 460-2
—specific offence, 456-8
fisheries—
—closing lines, 605, 639
fishing licences—
—conditions, 622-3
—discretionary power, 622-3, 626, 649-50
fishing zone. See exclusive fishing zone above

interpretation, legislative history, 434

jurisdiction—

—extraterritorial, 443-7

——power to legislate, 445-6

—territorial, 443-4

—universal, 444

——piracy, 444-5

——terrorist offences, 445

—war crimes, accused within territory, 445

law of—

—~Coastal Fisheries Protection Act 1953/70, 621-2, 640, 648, 649
—Coastal Fisheries Protection Regulations 1976, 619, 640, 650-1
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Canada (cont. )

—Coastal Fisheries Protection Regulations 1978, 657
—Criminal Code, RSC 1927—
——Section 68, 463-4
~——Section 268, 430
—Section 297, 429, 430, 442-3, 451
——Section 447, 429, 442-3
~~Criminal Code, RSC 1970 (amended 1987)—
——Section 6(1.91), 429-31, 432, 442-3, 447-50
——Section 6(1.93), 448
——Section 6(1.94), 430, 431, 447, 448-53, 464
—Section 6(1.96), 430, 431
—Criminal Code, RSC 1985—
——Section 15, 448-9
——Section 17, 452, 453
——Section 74(1), 444
——Section 427, 451
——Section 429, 451
~——Section 510(5), 456
——Section 565(2), 458
——Section 577, 458
——Section 650(3), 462
——Section 786(2), 442
—Fisheries Act 1970, 457, 621, 648
—Fishing Regulations 1978, 621
—Geneva Conventions Act, RSC 1985—
——3Section 3(1), 447
—Interpretation Act, RSC 1970, 442
—Order in Council of 25 February 1971 (Gulf of St Lawrence closing lines), 605
—Territorial Sea and Fishing Zones Act 1964/1970, 605

legislation—
—discretionary power, general rule of conduct, and, 623-4
—interpretation—
——‘‘fishing’’, 648
—““fishing vessel’’, 621-2
——*“‘processing’’, 622, 623
—retroactive, 430-41. See also retrospective below
——extraterritorial extension of jurisdiction distinguished, 432, 443
——retrospective, distinguished, 432-3
—retrospective. See also retroactive above
——clear intention, 433-4

piracy—
—jurisdiction, 444-5

statutory limitation, 442

territorial sea, extension to twelve miles, 605

war crimes-—
—Deschenes Commission of Inquiry on War Criminals—
——Decision concerning Foreign Evidence, 453-4
—Report, 434-5

Central banks. See also Banks

currency reserves—
—immunity from attachment, 35-6

sovereign functions, 35

State entity, as, 34
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State immunity, 34
—ratione maieriae, 12
—ratione personae, 12
CERN. Se¢ European Organization for Nuclear Research (CERN)
Civil war—
Angolan—
—insurance against war risks, and, 109
East Pakistan—
—insurance against war risks, and, 108-9
Coastal State—
exclusive fishing zone—
—inherent right to manage biological resources, 612, 618, 627, 669
——administrative function, 628
——conservation required objective, 628, 641-4
——exercise in general interest, 628
fisheries—
—regulatory authority—
——protection of fishery, 658
——public order, 658
licensing of foreign vessels—
sovereign right, 631
Common law—
Roman Dutch, 484
Compensation. See also Damages
breach of international law, 516, 571, 586
—inappropriateness, 574-5
expropriation. Se¢ Expropriation, compensation
Compliance. See¢ also under Treaties
international law—
—machinery to ensure, 636, 637-8
Conciliation—
treaty provision, 689-95
Congo, Popular Republic of—
Banque Commerciale Congolaise (BCC)—
—State entity, whether, 92
Benvenuti and Bonfant, Srl—
—arbitral award in favour of, enforcement, France, in, 92
Constitutions (international organizations)—
legal personality determined by, 112
Constitutions (States)—
foreign States’ rights under, 307-14
interpretation, 308
Consular privileges and immunities. See also Diplomatic privileges and immunities
archives, inviolability, 9-10
attachment, 7-10
bank account, 7-10
execution, immunity from—
~—Vienna Convention on Consular Relations (1963), 9-10
honorary consul, 7, 9-10
official acts, 9-10
Consulate—
expulsion of aliens—
—notification to, 675
functions, immigrants’ centre, 45
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Consulate (cont. )
private residence of honorary consul, situated in, 6
Contracts—
arbitration clause. Se¢ Arbitration clause
interpretation—
—language of, and, 103
—matter for courts, 103
monetary clause, 63
State. See State contract
Corporations. See also Shareholders
piercing the veil, 143, 144-5
shareholders, rights distinguished, 143-4
Costs, 375, 387, 477, 498
Courts—
sovereignty of State under which constituted, power to determine, 398-9
Crime—
place of commission, 104-6
Cultural institute—
State entity, as, 2-5
status, 2-5
treaty basis, 4
Customary international law—
aliens, duty to protect, 219
‘‘applicable rules and principles of international law’’, 548
China, status of Peking government, 403-4
custom, establishment of, 371-4
exclusive economic zone, 642
expulsion of aliens, 164-5, 197, 213, 214, 215-16, 219
ship harbouring in distress—
—immunity from jurisdiction, 362-3
—aircraft, application by analogy, 363-4
State immunity, 25, 27, 37
State practice: g.u.
State responsibility, 213, 215, 219, 548
transit, right of, whether, 369-71
treaties reflecting—
—European Convention on State Immunity (1972), 13, 21-2, 25, 40
—Law of the Sea Convention (1982), 629, 642
—previous jurisprudence, relevance, 117
—purpose to remove previous difficulties, where, 21
—third parties, and, 629
—Vienna Convention on Diplomatic Relations (1961), 57, 98
—Vienna Convention on the Law of Treaties (1969), 612
——effect on previous jurisprudence, 117
UN Resolutions, 479
war crimes, 439-41
Customs authorities, drugs control, and, 106
Customs officials, drugs offence, powers relating to, 105-6

D
Damage. Se¢ also Damages
moral, 569-70
reparation for international wrong, whether necessary, 569-70
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Damages. See also Compensation; Damage; Remedies
expulsion of alien—
—attribution to government, need for, 197
interest, 202-3
measure of —
—expulsion of alien, 177-8, 190, 197-202
——forced sale of property, 197
——forfeited deposit, 201-2
——1loss of property, 198-9
——Iloss of salary and employment benefits, 199-200
——seized cash, 200
——unauthorized bribe, 200-1
nominal, 576
valuation, 123
—burden of proof, 198
Debt—
enforcement—
—domicile of creditor, and, 34
order for attachment of assets—
—existence of corporeal or incorporeal asset, requirement for, 72
real property right, distinguished, 42
situs, domicile, 34
State immunity, and, 41-2
State trading enterprises—
—~—liability for each other’s, 93
Debt settlement agreements—
effect on legal remedies available to individual, 65-6, 68-9
Diplomatic channel—
dispute settlement, 518
Diplomatic mission. Se¢ also Consulate
accreditation, 286
bank account, sovereign purpose, 44
commercial office, status as, 117
cultural institute, part of, whether, 3
employment contracts, State immunity, and, 15-23
functions, translation, 116-18
head of mission, certificate, 8
honorary consul—
—personal funds, 8-10
——inviolability of archives compared, 9-10
——separability, 8-10
locally-engaged staff. Se¢ also under Diplomatic privileges and immunities,
employment contracts
—enforcement of rights, forum, 20
—local law, subject to, 17
receiving State’s duty of protection, 125-7
—choice of means, 126
subordinate functions—
—clerical staff, 22
—executive officers, 22
—telecommunications staff, 20
—telephonists, 22
technical and administrative staff—
—locally-engaged, 20-3
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Diplomatic privileges and immunities. See also North Atlantic Treaty Organization
Status of Forces Agreement; State immunity, execution
accreditation, necessity for, 286 n. 8
administrative and technical staff, 15-17
—employment contract, applicability, 20
—locally-engaged, 20
applicability—
—natural persons, limited to, 102
bank account—
—designation of purpose—
——honorary consul, by, 7
basis—
—bilateral treaty, 16
cultural institute, 2-5
employment contracts, 2-5
—locally-engaged staff, 21
——jure imperii, whether, 17, 18-20
——place of performance, relevance, 16
execution, immunity from, honorary consul, 6-10
family members—
—in transit, 97-9
——accompanying diplomat, 99
——joining diplomat, 99
——travelling to diplomat’s home country, 99
functional, 117, 122-3
immunity—
—determination by judge considering merits, 57
—judicial assistance, request for, and, 57
Institute for Religious Works (IOR), entitlement, 51-2
judicial assistance—
—diplomatic status in requested State, need for, 52
—diplomatic status in requesting State, relevance, 52
judicial assistance, and—
—diplomatic status for determination by requesting State, 57
locally-engaged staff—
—non-national of sending State, 19-20, 22
Palestine Liberation Organization, 286
private funds, 7
real property, rent, 122-3
right of suit, 16-17
—bilateral treaty, under, 16
—sending State authorization, necessity—
——Vienna Convention on Diplomatic Relations (1961), 16
State immunity, failure to distinguish, 116-18
States, activities of, inapplicable to, 3
Vienna Convention on Diplomatic Relations (1961)—
—civil jurisdiction, immunity from, 16
—customary international law, as, 98
—evidence, requirement to give, 16
—institution of legal proceedings—
——sending State authorization, necessity, 16
—interpretation, strict, 98
—personal immunity under, 57
—persons, limited to, 3, 102
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—previous jurisprudence, relevance, 117
—“‘professional or commercial activity’’, translation, whether, 116-18
—visa, requirement for, 98
waiver. See Waiver of immunity, diplomatic
Diplomatic protection—
debt settlement agreement—
—Ilegal remedies of individual, effect on, 65-6, 68-9
exercise of State’s own right, 66
Diplomatic relations—
establishment, responsibility for, 333-4
severance, disadvantages, 318
Discrimination—
freedom from. See Freedom from discrimination
permissibility—
—expropriation, 138
Dispute. See also under International Court of Justice and Boundaries, dispute
avoidance for prejudicial acts, 672, 674
Dispute settlement. See also Arbitration; Conciliation; Diplomatic channel;
International Court of Justice; Mediation; Negotiation
‘‘agreed mode of settlement’’, municipal court proceedings, whether, 289 n. 18
diplomatic channel, 518
Distress. See also Necessity
aircraft in—
—absence of restrictions, 675
—right to seek refuge, 581
ships in, 696
—right to seek refuge, 555
Domicile, debt, situs of, 34
Double criminality, judicial assistance, and, 57
Drugs offences—
jurisdiction, 104-6

Economic cooperation—
joint commission, 687
Employment contracts. See under Diplomatic privileges and immunities; State
immunity, jurisdiction
Enclaves—
UN Headquarters, 285
Entente Cordiale, 604
Environment. See also Natural resources
impact study—
—CERN, 88-9
protection of, 672
Equality. See Equality of States; Expropriation, requirements, non-discrimination;
Freedom from discrimination; States, equality
Equality of States, 396-7
Equity—
arbitration proceedings, in, 82
mediation, 585-6
Establishment. See also Aliens, expulsion
freedom of—
—T'reaty of Rome, 145
residency status, 675
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Estoppel. See also Acquiescence
knowledge of practice, need for, 21
European Communities. See also European Economic Community
freedom of establishment, 145
law of, implementation in Member States, 112
migrant workers, 112, 114
European Convention for the Protection of Human Rights (1950)—
fair trial
—presumption of innocence, 56
independent and impartial tribunal, 56
judicial assistance,
—request for, and, 56
remedies before national tribunal, right to, 89-90
European Convention on Extradition (1957)—
jurisdiction of requesting State, need to establish, 52
—European Convention on Mutual Assistance in Criminal Matters (1959),
distinguished, 52
European Convention on International Commercial Arbitration (1961)—
applicability, 67
New York Convention on the Recognition and Enforcement of Foreign Arbitral
Awards (1958), interrelationship, 68
scope, 67-8
—enforceability of arbitral award, 68
——Geneva Convention on the Execution of Foreign Arbitral Awards (1927),
distinguished, 68
——New York Convention on the Recognition and Enforcement of Foreign
Arbitral Awards (1958), distinguished, 68
European Convention on Mutual Assistance in Criminal Matters (1959)—
breach—
~—determination of, 27-8
—requirements, 29
evidence—
~—restitution—
——date of obligation, 28-9
——waiver, 29
good faith, and, 28, 29
phrases—
—“‘as soon as possible’’, 28-9
State immunity, and, 51-2
European Convention on State Immunity (1972)—
application, piecemeal, 33, 40
customary international law, and, 13, 21-2, 25, 40
employment contracts—
—performance in forum State—
——habitual resident, 21-2
——non-national, 21-2
execution, 33
foreign judgments, enforcement, 40
foreign judgments, recognition, 33
State entity, absolute immunity, entitlement, 12, 13
State immunity, 7
third parties, applicability to, 21, 25, 40
European Economic Community (EEC). See also European Communities
fishing rights, negotiating powers, 669
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European Organization for Nuclear Research (CERN)—
France—
—impact study relating to proposed operation in, 88-9
—legal status in, agreements concerning, effect on immunity, 87-8
immunity from jurisdiction, effect of agreements concerning legal status in France,
87-8
lease of land to, cession of territory, whether, 88
legal status in, agreements concerning, amendment, whether necessary, 87-8
Evidence—
bias—
—access to foreign materials, 455-6
—foreign government, 453-5
burden of proof: ¢.v.
war crimes, foreign, 453-4
Evidence of—
assets of honorary consul, purpose, 7-8
diplomatic mission funds, certificate of head of mission, 8
sovereignty, 398
stability of revolutionary regime, 387
State’s intention to act as private person, arbitration clause, 65
value of property, 198-9
Exchange controls—
expulsion of aliens, and, 202
Exclusive economic zone. Sez also Exclusive fishing zone
closing line, 681
concept, evolution, 606
customary international law, 642
exclusive fishing zone, equivalence, 642
foreign fishermen, access to—
—Law of the Sea Convention (1982), and, 629-30, 658
sovereign rights in, 627, 642
Exclusive fishing zone, 602-70. Sez also Exclusive economic zone
Canadian—
—delegation of power to regulate, 607
—French metropolitan vessels, exclusion, 607
—French neighbouring islands, rights of, 607
coastal State, inherent right to manage biological resources, 612, 618, 627
equal right of exploitation, 617
establishment, purpose, 628
exclusive jurisdiction, 618, 627, 643
—regulatory right, 656
jurisdiction, functional, 626
licences, 607, 652-7
preservation of stock, 606
~—quotas, 606
——quasi-agreement, 668-9
——unilateral right, 668-9
regulations, implied acceptance, 619
sovereignty over, 618
—limitations on, 626
UNCLOS, 605
UNCLOS II, 605
Executive certificates. See also Executive statements
bank account, use, 2

@© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9780521464277
www.cambridge.org

Cambridge University Press
978-0-521-46427-7 — International Law Reports

Edited by E. Lauterpacht , C. J. Greenwood
Index
More Information

720 INDEX

Executive certificates (cont.)
binding nature, 421, 422
status of cultural institute, 4
status of mandate, 481
Executive statements. See also Executive certificates
‘‘deferential respect’’, 312-13
Exhaustion of local remedies—
State immunity, public law appeal, and, 35
treaty obligation to arbitrate, and, 243, 247-8, 260-1
Expropriation—
acquisition of land for use by international organization, 90
act of State, as, 133, 146
compensation—
—failure to pay award of, 46
—measure of, 135
——real value of assets, correlation with, 137
—standard—
———appropriate, 137
—just, 137
—valuation proceedings, 49
constructive taking, 224 n. 22
direct, indirect distinguished, 143
emigrant’s property, State immunity, and, 46-50
expulsion of aliens, as, 189-90, 211
extraterritorial effect, 131-48
—Ilegal and illegal expropriation distinguished, 139, 146
—recognition and enforcement, distinguished, 132
—requirements—
——economic independence of foreign State, observance of, 145
—restricted, 132-3
—shares—
——acquisition of under private or public law, determining factor, 146
illegal—
—confiscatory, 139
—discrimination, racial, 139
indirect, 143
public act, whether, 147
public interest, 50
requirements—
—compensation, 132, 135, 137
———evaluation, 135
—non-discrimination, 132, 137, 138
taking, definition, 143
tort, as, 155
Expulsion of aliens. See Aliens, expulsion
Extradition—
passive personality principle, and, 350-1
recognition of foreign law, and, 27
Extraterritorial effect of legislation. See Expropriation, extraterritorial effect

F
Fair trial. See also under European Convention for the Protection of Human Rights
(1950)
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constitution of court, right of election, 458
delay, 458-60
—post-charge, 462-3
—pre-charge, 460-2
specific offence, 456-8
Fault—
State responsibility, and, 126-7
Fisheries—
closing lines, 605, 639, 640
development of law relating to—
—increased concern for efficient management, 619
negotiating rights, EEC, 669
regulations—
—undertaking to respect, 602
rights—
—bilateral treaty, under, 602-7
—drying rights, 603
—filleting, ‘‘fishing’’, whether, 612, 618
—historic, 605
—Tlanding rights, 643-4
—reciprocity, 606, 620
—treaty provision—
——non-discrimination, 616-17, 626, 646-7, 657
Fishing zone, exclusive. See Exclusive fishing zone
Force—
prohibition on use or threat of, 679-80
Force majeure—
treaty law—
—law of State responsibility compared, 549
Foreign enlistment, 318
Foreign judgments—
enforcement-—

—European Convention on State Immunity (1972), and, 40

recognition—

—European Convention on State Immunity (1972), 33

—reciprocity, 40
Foreign law—
application, reference to, distinguished, 27
employment contracts in accordance with—
—application of local law, 22-3

implementation of, private international law, and, 133

recognition. See also Expropriation
—extradition, and, 27
—judicial assistance, and, 27
—political law, 133
—public law—
——protection of private interests, 147
——treaty provision, 147
—State immunity, and, 26-7
Foreign relations—
conduct of, 289, 311-14, 324, 333-4
—IJegislative encroachment, 311-14
executive statements: ¢.2.
peaceful co-existence, 675-6

721

© in this web service Cambridge University Press

www.cambridge.org


www.cambridge.org/9780521464277
www.cambridge.org

Cambridge University Press

978-0-521-46427-7 — International Law Reports
Edited by E. Lauterpacht , C. J. Greenwood
Index

More Information

722 INDEX

Foreign relations (cont.)
publicity, restraint, 676
treaty obligations, implementation, 290
France—
acquisition of land for use by CERN—
—public utility, declaration of, 87-8
———Constitution, compatibility with, 87-8
———European Convention for the Protection of Human Rights (1950), 87-8
——remedies of individual, effect on, 89-90
admissibility—
—immunity from execution, plea of, 83
arbitral award—
—annulment proceedings—
——award to have been rendered in France, 96
Caisse International de ’'Industrie, 135
CERN—
—legality of acquisition of land for use by, 86-90
costs—
—time-limits, 96
courts—
—treaty interpretation, 66
debt—
—order for attachment of assets, existence of corporeal or incorporeal asset,
requirement for, 72
declaration of public utility, challenge, 87-90
expropriation—
—extraterritorial effect, 131-48
—public utility, declaration of, expropriation, as, 90
Jurisdiction—
—arbitral award, proceedings for annulment, 96
~—ICSID arbitration, interim measures, 80-3
law of—
—Civil Code—
——Aurticle 2092, 94
—Civil Procedure Code (New)—
——Article 12, 96
——Article 74, 83
——Articles 1501 ff, 96
—Constitution—
——Article 34, 88
-—Article 53, 88
——Preamble, 89-90
—Decree of 27 October 1967 (conservatory attachment of ships), 84
—Expropriation Code, 90
——General Status of Members of the Armed Forces Law 1972, 588
—Law of 10 July 1976 (nature protection)—
—Article 2, 88-9
—Law of 11 February 1982 (nationalization)—
——Article 1, 131
——Article 2, 131
-—-Article 4, 131, 137
——Aurticle 5, 131, 137
——Article 11, 135
———extraterritorial effect, 131-48
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—Law of 2 March 1982 (decentralization), 90
—Law of 7 January 1983 (decentralization), 90
——Decree of 12 October 1977, 88-9
—Law of 22 July 1983 (decentralization), 90
lease of land to international organization, cession of territory, whether, 88
nationalization. See also law of, Law of 11 February 1982 (nationalization) above
—compensation, measure of, 137
public utility, declaration of—
—expropriation, as, 90
—State immunity, effect on, 88
reserved domain, 88
treaties. See also treaties, interpretation below
—publication, need for, 66
treaties, interpretation. See also treaties above
—arbitrator’s right of, 66-7, 74-5
——contrary to international public policy, whether, 67
—courts, powers of, 66
—definition of scope and effects distinguished, 66
—government interpretation—
——binding on arbitrators, whether, 66-7
—purpose and spirit, 81-2, 84
—responsibility for—
——courts, 84
——government authorities, 66-7, 74-5, 84
—right of—
——arbitrators, 66
——courts, 66
Freedom from discrimination—
expropriation, 138
fishing rights—
—treaty provision for, 616-17, 626, 646-7, 657
geographic location, and, 447-53
Freedom of establishment, 145
Freedom of speech, 331-7
terrorist organizations, and, 307-14

G
General principles of—
international law. See International law, general principles
international relations—
—State immunity, 4
municipal law, State immunity, 32, 33
Geneva Convention on the Execution of Foreign Arbitral Awards (1927)—
continuing validity, 70
European Convention on International Commercial Arbitration (1961),
distinguished, 68
Geneva Conventions on the High Seas (1958). See High Seas, Geneva Convention on
(1958)
Geneva Conventions (1949)—
extraterritorial jurisdiction, 446-7
Good faith—
abuse of rights, and, 614
breach, State responsibility in respect of, 670
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Good faith (cont.)
treaties, and—
—implementation, 28, 29, 542-4, 550, 562, 563, 565-6, 580, 583
—interpretation, 644
—obligations, duty to ensure compliance with, 637
Governing law. Se¢ also Applicable law
diplomatic mission—
—locally-engaged staff, 22-3
State entity, 11
Governments—
de facto, de jure, distinguished, relevance, 481
Guinea, Republic of—
law of—
—Decree of 6 January 1982 (Soguipéche), 80
—‘““Guinea-ization Act 1983, 80
Soguipéche—
—Tlegal personality, 80
—State immunity, entitlement, 80

H
Habitual residence, employment contracts, State immunity, and, 22
Hague Conventions (1907)—
applicability—
—contracting parties, between, 439
—where all belligerents parties, 439
Head of State. See also Diplomatic privileges and immunities; State immunity,
execution; State immunity, jurisdiction
immunity—
—basis, 57
—former, blocking of assets, 54-7
—former Head of State, distinguished, 57
—official acts in exercise of mandate, 57
Vienna Convention on Diplomatic Relations (1961), and, 57
Headquarters Agreements—
breach—
—closure of observer mission as, 235-44, 245-6, 247-50, 256-7
treaty nature, 233, 238, 285 n. 2
UN—
—breach, 235, 236-44, 245-52, 254, 257, 258-9, 262-7, 269-71, 275-9, 293-4
—interpretation or application—
——obligation to arbitrate, 230-82, 288-91
—US security reservation, 297 n. 31
US obligation to admit PLO Observer, 293, 331
High Seas, Geneva Convention on (1958)—
conservation of natural resources, 627-8
flag States, duty to exercise jurisdiction, 614
Hijacking—
international conventions, 348-9
Jjurisdiction, 346-57
—location of aircraft, 353
—subsequent location of offender, 353
—universal, 348-9
—USA, 346-7, 353-7
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Historic rights—
fishing, 605
Historical heritage, protection of, 26-7
Holy See—
Institute for Religious Works (IOR), diplomatic status, entitlement to, 51-2
mediator, role as, 678-83
treaty, ‘‘moral protector’’, as, 688
Hostage-taking—
jurisdiction, 346-57
—Hostage Taking Convention (1979), 350
—passive personal, 353
—universal, 349
—USA, 346-7, 352-3
Human rights. See also Aliens, expulsion; European Convention for the Protection of
Human Rights (1950); Freedom from discrimination; Freedom of
establishment
individuals who are not citizens of the country in which they live, UN Draft
Declaration, 1978, 164-5
Humanity, crimes against—
prior to 1945, 439
—World War I Peace Treaties, 439

I
Individuals. See Treaties, individuals, and
Inland waters—
force majeure, 696
right of passage—
—treaty provision, 696-9
Innocent passage—
straits—
—fisheries regulations, respect for, 602
—pollution regulations, respect for, 602
Institute for Religious Works (IOR). See under Holy See
Insurance—
““‘war risk’’ clauses, 107-9
Interim measures—
attachment as, 72, 94
ICSID, 80-5
International Centre for the Settlement of Investment Disputes (ICSID)—
arbitral award, enforcement, foreign State, against, 92
arbitral tribunal, competence, interim measures, 81
arbitration by, consent to, exclusion of alternative remedy, 81, 84
Arbitration Rules—
—Article 39, 81
interim measures, 80-5
Settlement of Investment Disputes Convention (1965)
—purpose—
——removal of investment disputes from municipal courts, 81
International Chamber of Commerce—
Arbitration Rules—
—arbitral award—
——annulment, 96
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International Court of Justice—
advisory jurisdiction—
—dispute, existence of, 232-3, 237-48, 254. Se¢ also dispute below
—legal question, 244-5, 254
advisory opinion—
—request for, 231
——interpretation, 231
decisions. See judgments below
dispute—
—date arising, 248, 254, 257, 261-72, 275-6, 277, 278-81
——enactment of legislation, 270, 275-6
——implementation of legislation, 270-2
—definition, 245
—existence of—
——absence of defence, 246-7
——declaration of, necessary, whether, 276
——objective matter, 245-7, 267
——unilateral assertion, 245-7, 267
General Assembly, and, 260
judgments—
—binding force, municipal courts, 480
judicial organ of United Nations, as, 260
Jjurisdiction—
—restrictive interpretation, avoidance of, 281-2
restitutio in integrum, 573
International courtesy, 73
International law. See also Treaties
applicable law, as, arbitral tribunal, 627
breach—
—individual liability, offence under municipal law, 516-17
—remedies: ¢.v.
compliance, machinery to ensure, 636, 637-8
evolution. See also Law of the sea, evolution
—treaty interpretation, and, 619
general principles, 139
—duty not to prejudice future decision of international tribunal, 82
—equality of States, 396-7
—expulsion of aliens, 159, 160
—State immunity, 32, 33
—State responsibility, 160, 551
—terrorist offences, jurisdiction, 346-57
—Vienna Convention on the Law of Treaties (1969), 612
—war crimes, 438-9
individuals. See Treaties, individuals, and
municipal courts, application by, 385-6
municipal law, and, 292, 293, 398
—precedence, 139
—primacy of international law, 252-3, 259, 260, 277
—primacy of municipal law, 399-400
obligations under—
—pressure groups, relevance, 636
peremptory norms—
~——prohibition of aggression, 417
—prohibition of denial of self-determination, 417
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—prohibition of racial discrimination, 417
—States, creation of, and, 417-18, 419

private international law. See also Private international law

—interrelationship, 139, 140

responsibility—

—contractual and tortious, not distinguished, 551

retroactivity, 441
rights under, reasonableness in enjoyment of, 614, 631, 658
rules and principles—

—customary international law, as, 548

sources—

—general principles. See general principles above
—judicial and arbitral decisions, 25, 214
——municipal courts, 25

—long-standing policy, 625-6

——requirements for, 625-6

—publicists, writings of, 12-13, 16-17, 25, 214, 346-7
—State practice: ¢.v.

—treaties, 47, 214

—UN decisions, 479

statehood, applicable law, 398
International Law Commission—
arbitration, and, 273
Draft Articles on State Responsibility, 159, 213, 549-50

—act of State, attributable acts as, 190-1
—Article 8(a), 193

~—Article 8(b), 193

—Article 10, 201

—Article 14, 159, 549-50, 565

—Article 15, 1539, 160, 175-6, 191, 215-16, 219
—Article 17, 550

—Article 25, 567

—Article 31, 551, 552-3

—Article 32, 551, 553-4

—Article 33, 551, 554

—cessation, 572

—collective expulsion, 159

—distress, 552, 553-4, 581

—“‘extreme peril’’, 553-4

——necessity, distinguished, 554
—exercise of authority in absence of government, 193
—individuals acting on behalf of State, 193
—necessity, 554-5

—necessity for, 569

—preclusion of wrongfulness—

——force majeure, 551-3

——fortuitous event, 551

—revolutionary movements, 160-1, 175-6
—time factor, 565

International military tribunals—
Nuremberg Tribunal—

—Charter—
——declaratory of existing law, 440
——UN General Assembly Resolution 95(1), 440
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International military tribunals (cont. )
—individual responsibility, 438
—jurisdiction, 438, 440
—London Agreement (1945), 438
International organizations—
personality—
—constituent instrument, determining factor, 112
International organizations, privileges and immunities—
jurisdiction—
—declaration of public utility, effect, 87-8
International public policy—
expropriation—
—compensation, measure of, 137
—recognition of, and, 132, 136-7
treaty, interpretation by arbitrators, and, 66-7, 74
International tribunals. See also Arbitral tribunal; International Centre for the
Settlement of Investment Disputes (ICSID); International Court of Justice;
International military tribunals; Iran-US Claims Tribunal
duty not to prejudice future decisions of, 82
Iran. See also Iran-US Claims Tribunal
Komitehs. See Revolutionary Guards below
law of—
—Constitution—
——Article 150, 192 n. 7
Revolutionary Guards—
—State responsibility for, 192-5, 200
Iran-US Claims Tribunal—
applicable law, 214
claims—
—alleged expulsion—
——failure to compensate, 213
——Tlosses to property or property interests, 213
——State responsibility, 213
costs, 162, 203, 224
evidence—
—burden of proof, 160, 202, 223, 224
—insufficient, 162, 202
exchange control regulations—
—expulsion of aliens, and, 203
expulsion of aliens, 149-224
jurisdiction, 154-5, 188-90, 211-13
—Claims Settlement Declaration, 154-5
—exclusion of, acts of popular movements, 154, 213
—expulsion of aliens, expropriation, as, 189, 211
— “‘property rights’’, tort affecting, 188-90, 212
—tort, 154-5, 188-9
Ttaly—
historical heritage, protection of, 26-7
law of—
—Civil Code—
——Article 826, 26
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Judicial assistance, 27-9. Se¢ also European Convention on Mutual Assistance in
Criminal Matters (1959)
diplomatic status, for determination by requesting State, 57
European Convention for the Protection of Human Rights (1950), proceedings in
requesting State, and, 56
former Head of State, recovery of assets from, 54-7
proportionality, basis for refusal, whether, 52
request for, requirements, double criminality, 57
treaty, in absence of, 55
Judicial economy, 275
Jurisdiction. See also under International Court of Justice; Iran-US Claims Tribunal
aircraft in distress, 363-70
arbitral award—
—annulment, 68-9, 70
——place of award, 70, 96
arbitral tribunals, 280
arbitration, duty of—
—effect on jurisdiction of domestic courts, 288-91
armed forces abroad. See North Atlantic Treaty Organization Status of Forces
Agreement (1951)
avoidance of fragmentation, 82
criminal. See Jurisdiction, criminal
diplomatic mission—
—locally-engaged staff—
——home State, 20
EEC Convention concerning Jurisdiction and Enforcement in Civil and
Commercial Matters (1968), 136
exclusive fishing zone, 618, 626
expropriation. Se¢ Expropriation, extraterritorial effect
extraterritorial—
—enforcement measures, 139
—-terrorist offences, 445
—war crimes, 443-7
flag State—
—duty to exercise, 614
fragmentation, 82
Harvard Research Project 1935, 348
hijacking, 346-57
hostage-taking, 346-57
ICSID arbitration—
—interim measures, 80-5
nationality—
—North Atlantic Treaty Organization Status of Forces Agreement (1951), 114
nexus, 23, 26, 33, 37, 40, 48
—origin of obligation, 48
Nuremberg Tribunal, 438, 440
origin of obligation—
—place of performance, 48
personal, 288, 352
persons in transit, 359-75
ratione loci, 103, 121
ratione materiae, 12, 103, 120, 121
ratione personae, 12, 103
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Jurisdiction (cont. )
ships—
—foreign ports, in—
——yvessels in distress, 362-3, 366-7
State entities, 3-4
State immunity. See State immunity, execution; State immunity, jurisdiction
subject-matter, 288-91, 352
—presence of offender, 354
territorial, expropriation, 131, 133
treaty basis, 3
Jurisdiction, criminal—
acts committed abroad, non-resident alien, by, 346-57
concurrent, 104-5
—-treaty provision, 104-6
connecting factors, 346 n. 1
extraterritorial, anti-terrorism legislation, 351-7
Hostages Convention, 350
national, 347
passive personal, 348, 349-51
—extradition based on, 350-1
—terrorist acts, 350-1, 353
—USA, and, 348, 350-1
protective, 348, 351 n. 14
—strictly construed, 351 n. 14
territorial, 347
—offence on international train, 104-6
terrorist offences, 355
universal, 348-9
—aircraft piracy, 348-9
—general principle of international law, as, 349
—genocide, 348
—hostage-taking, 348-9
—piracy, 444-5
—presence of suspect on territory, 348-9
—terrorist offences, 445
—treaty as basis, 348
Jus cogens. See International law, peremptory norms
Just satisfaction. See also Compensation; Damages; Remedies
breach of international obligation, 576-7
—apology, 576
—declaration of unlawfulness, 576
—nominal damages, 576
—punishment of responsible individuals, 576

L

Landing rights. See under Fisheries, rights
Landlocked States—

right of transit, 369
Law of conflicts. See Private international law
Law of the sea—

evolution, conservation and management of fishery resources, 606, 638, 641-2,

658

Law of the Sea Convention (1982)—

conservation of natural resources, 628, 629-30, 642
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customary international law, as, 629
existing bilateral agreements, effect of, 629, 630
flag State, obligation to exercise jurisdiction, 614
natural resources, 629-30, 642
—*“‘economic needs of coastal fishing communities’’, 629
phrases—
—*“‘economic needs of coastal fishing communities’’, 629, 658
third parties, and, 629
Legislation, 351, 353, 355 n. 24
anti-terrorist, 311
extraterritorial, 344, 351-7
—Statute of Westminster 1931, 445-6
interpretation. Se¢ also Treaties, municipal law, and
—in absence of ambiguity, 109, 424
—integral whole, as, 308
—leges posteriores priores contrarias abrogant, 296
—legislative history, 296-7, 326, 352, 353
—narrow, 314, 318
—phrases—
—““air carrier’’, 328
—““fishing”’, 648
—““fishing vessel’’, 621-2
—‘‘overseas or foreign air commerce’’, 355-7
——“‘processing’’, 622, 623
—plain language, 353
—presumptions, conformity with international obligations, 493-4
motive for, relevance, 313
retroactive, 315, 430-1. See also retrospective below
—extraterritorial extension of jurisdiction distinguished, 432, 443
—retrospective, distinguished, 432-3
retrospective. See also retroactive above
—clear intention, 433-4
treaties, and. See Treaties, operation and enforcement
unrecognized government, 409

M
Mandate, South West Africa—
breach, remedies, 473
continuance, 476-7
entrenched rights, 472-3, 482-3
individual’s rights under, 472-3
obligations—
—enforcement—
——judicial responsibility, whether, 474
——League of Nations’ responsibility, 473
reporting obligations, 470
South Africa—
—authority, 477
—law of, part of, whether, 472-3, 478, 481-5, 490-4
—Ilaws, application, 469-99
—Parliament—
—legislative competence, 487-8
——limitations on, 483
—sovereignty, limitation on, 480

@© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9780521464277
www.cambridge.org

Cambridge University Press

978-0-521-46427-7 — International Law Reports
Edited by E. Lauterpacht , C. J. Greenwood
Index

More Information

732 INDEX

Mandate, South West Africa (cont.)
—validity of acts, 475, 478-9
——municipal law, under, 475, 478-9

termination—
—agreement, necessity for, 476-7
—fundamental breach leading to, 474
—General Assembly Resolution 2145, 475, 478, 480, 488, 490
—international domain, in, 478
—unilateral—
——South Africa, 476-7
——United Nations, 476, 478, 481
terms, 470-1
treaty character, 473-4
UN Council for South West Africa—
—administering authority, whether, 480
Walvis Bay—
—treatment as part of, 470, 494-8
Mandates—
Mandatory, law of—
—part of, whether, 472-3, 478, 481-5, 490-4

Mandates system—

reporting obligations, 470

Maritime delimitation, 681-2

agreement, by, 686-7
Mediation—
‘‘equitable and principled’’, 585-6
Holy See, 678-83

Migrant workers—
EC law, 112, 114

Military service—

South West Africa, liability of non-Whites, 469-99

Municipal courts—

international lJaw—
—resort to, propriety, 385-6

Mutual assistance. See Judicial assistance

N
Nationality—
jurisdiction, NATO Status of Forces Agreement (1951), under, 114
Nationalization. Se¢ Expropriation
Natural resources. See also Environment
conservation—
—filleting at sea, and, 634-6
—Hague Conference, 1930, 627
—High Seas Convention (1958), 627-8
—Law of the Sea Convention (1982), 628, 629-30, 642
conservation and management—
—law of the sea, and, 606, 638, 641-2, 658
High Seas Convention (1958), 627-8
joint exploitation, 672-3, 676, 681-2
sovereignty over, 627, 642
Necessity. See also Distress
expropriation of foreign ship—
—famine, in case of, 555
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State responsibility, and, 554-5
—distress, distinguished, 554

Negotiation—

avoidance of prejudicial acts during, 674

Beagle Channel dispute, 672-3

dispute settlement, method of, 250-2, 258
Neighbourship—

control of pollution, 613

customs areas, 613

fishing rights, 639

frontier workers, 613

legal concept, whether, 665

shared river basin, 613

treaty, 664-70
Neutralization—

Magellan Straits, 687

733

New York Convention on the Recognition and Enforcement of Foreign Arbitral

Awards (1958), 68
annulment of award—
—applicability to, 96
applicability, 68
arbitral award—
—finality, 70
——Dburden of proof, 68
reservations—
—non-application to awards preceding ratification, 68

North Atlantic Treaty Organization. See also North Atlantic Treaty Organization

Status of Forces Agreement (1951)
personnel, status, conventions governing, 112
status—
—coalition of States, 112
—subject-matter of agreement determining factor, 112

North Atlantic Treaty Organization Status of Forces Agreement (1951). See also

North Atlantic Treaty Organization
categories of employees distinguished, 113
employees—

—locally-engaged, 113

——technicians under contract, 114
employment contracts, 113-14
jurisdiction—

—bilateral agreement, 114

—nationality, relevance, 113, 114
jurisdiction under, concurrent, 113-14
privileges and immunities—

—jurisdiction, immunity from, 113-14

—restricted nature, 113-14

—social security contributions, 113-14

—tax exemption, 113-14
purpose—

—balance of interest between sending and receiving States, 113
receiving State—

—jurisdiction, civilian component, 113-14

—Ilaw of, obligations of private nature, 113-14

© in this web service Cambridge University Press

www.cambridge.org


www.cambridge.org/9780521464277
www.cambridge.org

Cambridge University Press
978-0-521-46427-7 — International Law Reports

Edited by E. Lauterpacht , C. J. Greenwood
Index
More Information

734 INDEX

North Atlantic Treaty Organization Status of Forces Agreement (1951) (cont.)
technicians under contract—
—status, 113, 114
Nuremberg Tribunal. See under International military tribunals

P
Palestine Liberation Organization—
diplomatic privileges and immunities, 286, 288
diplomatic relations, 286
State—
—-recognition—
——conditions for, 332
——entitlement to, 286
UN, and—
—Headquarters Agreement—
~——applicability to, 294 n. 27
—observer status, 233, 234, 235-6, 237, 242, 248-9, 255-7, 261-4, 286
USA, in, 233-4, 235-50, 255-9, 261-72, 275-80, 285-8, 293-5, 304-18, 331-7. See
also United States of America, law of, Anti-Terrorism Act 1987
—abuse of UN observer status—
——evidence of, whether, 297, 313
—agency of, 304 n. 3, 308-10, 314
—establishment of office, 304-5, 311
——constitutionality, 308
—expending funds from, 304, 311
—information office, right to, 318
—XKeyes Declaration, 332-3
—legitimization, avoidance of, 332-3, 336
—Permanent Observer to UN, excludable alien, 331, 334-6
—receipt of anything of value from, prohibition—
——constitutionality, 307-8
——travel expenses, 304-5
—terrorist organization, as, 304, 317
——piracy, 317
Peaceful co-existence. See under Foreign relations
Philippines—
Commission on Good Government, 54
Constitution 1973—
—Article VII, 57
courts—
—independence and impartiality, 56
—presumption of innocence, 56
Head of State immunity—
—official acts in exercise of mandate, 57
law of, Decree of 28 February 1986, 54
Piracy—
jurisdiction, universal, 444-5
PLO, 317
Poland—
cultural institute in—
—diplomatic status, 2-5
—State entity, as, 4
diplomatic mission, cultural institute, part of, whether, 3

@© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9780521464277
www.cambridge.org

Cambridge University Press

978-0-521-46427-7 — International Law Reports
Edited by E. Lauterpacht , C. J. Greenwood
Index

More Information

INDEX 735

diplomatic privileges and immunities—
—cultural institute, 2-5
——non-appearance, 2-5
—employment contracts, 2-5
—Vienna Convention on Diplomatic Relations (1961)—
——persons, limited to, 3
employment contracts—
—State immunity, and, 3-5
executive certificate, 2
international law, and—
—State immunity, 4
——reciprocal basis, 4
jurisdiction—
—State entities, 3-4
—treaty basis, 3
law of—
—Civil Procedure Code—
—Article 3(2), 3
———Article 1111, 2,3
——Article 1143, 2, 3
—Employment Code—
——Article 2, 52
——Article 6, 2, 3
State immunity—
—cultural institute, 4
Political questions doctrine—
foreign relations questions, as, 290
Political responsibility, 473
Portugal—
Fundo de fomenteo de exportacao—
—State entity, as, 102
law of—
—Decree-Law No 37: 538 of 2 September 1948 (Fundo de fomenteo de exportacao),
102
Private international law—
expropriation, recognition, lex rei sitae as determinant, 139
foreign law—
—implementation of, 133
fraude d la lo1, 144
public international law—
—interrelationship, 139, 140
purpose—
—protection of private interests, 133
rule superior to—
—necessity for—
———public policy of forum, 139
Privileges and immunities. Se¢ Consular privileges and immunities; Diplomatic
privileges and immunities; Head of State, immunity; International
organizations, privileges and immunities; State immunity, execution; State
immunity, jurisdiction and under North Atlantic Treaty Organization Status of
Forces Agreement
Property—
aliens, rights of. See Aliens, property, rights of
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Property (cont.)
rights—
—method of acquisition—
——alien, 43
——public law, 26
—relevance, 145
Proportionality. See also International law, rights under
enjoyment of right under international law, 631
judicial assistance—
—basis for refusing, whether, 52
Public interest—
expropriation, 50
Public international law. See International law
Public order—
expulsion of aliens, 215
fishery regulation, and, 658
private international law subject to, 139
Public policy. See International public policy
Publicity—
restraint, 676

Recognition—
collective—
—Belgium, 420
—Czechoslovakia, 420
—Greece, 420
—Poland, 420
—State practice, 420
constitutive theory—
—absence of uniformity, 412
—criticism of, 405-12
declaratory theory, advantages, 410-12
foreign legislation, unrecognized government, 409
governments. See also Revolution
—de facto and de jure distinguished, 385-6
—French revolutionary, 404
—Taiwan, 405
—USSR, 404-5
political expedience, 403
pre-conditions, 404, 410
retroactive, 411
state of war—
—compatibility with non-recognition, 405
States—
—arbitrary, 403
—China, 403
—constitutive theory, 400
—declaratory theory, 400-12
—-Israel, 405
—non-recognition, effect, 420
—PLO, 286
-———conditions, 332
—relevance, 402-3
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—responsibility for, 333
—Transkei, 376 n. 1
Remedies. See also Damages; Interim measures; Just satisfaction
apology, 516, 519, 576-7, 586
applicable law, 548
compensation: 4.2.
declaration of breach of treaty, 570, 571, 575-7, 578-9, 580
detention on isolated military facility, 519, 584-90
establishment of good relations fund, 578, 579, 580
reparation—
—damage, whether necessary, 569-70
—duty of, 551
—seriousness of breach, 565
restitutio in integrum, 570-4
—specific performance, as, 570, 571
——cessation of illegal activity, distinguished, 571-2, 584
—ILC draft, 572
——termination of obligation, after, 573, 579
trade issues, assistance over, 517
Retroactivity. See also Legislation, retroactive
international law, 441
revolutionary regime, 384-5, 387
Revolution—
regime—
—legal validity, requirements, 385-6
—effective government acquiesced in, 385, 387
——evidence of, 387
—““firmly established’’, 385-7
——Interim government, whether, 385-6
——retroactive, 384-5, 387
State necessity, 384
State responsibility: g.0.
Roman Dutch law—
common law—
—South Africa, in, 484
—South West Africa, in, 484
treason, 393
Romania—
act of State, expropriation of emigrant’s property, 49-50
expropriation—
—emigrant’s property, 49-50
law of—
—Decree No 223 of 3 December 1974 (expropriation of emigrant’s property),
46, 49
property, real—
—domicile, requirement for, 46
State trading enterprises—
—liability for each other’s debts, 94
—separate entities, whether, 94

Sea, law of. See Law of the sea
Security interests—
expulsion of aliens, and, 215

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9780521464277
www.cambridge.org

Cambridge University Press

978-0-521-46427-7 — International Law Reports
Edited by E. Lauterpacht , C. J. Greenwood
Index

More Information

738 INDEX

Self-determination—
Bophuthatswana, 416
Settlement of Investment Disputes Convention (1965). See under International Centre
for the Settlement of Investment Disputes (ICSID)
Shareholders. See also Corporations; Shares
expropriation—
—extraterritorial effect, and, 142
general interest, right to act in, 136
ownership of company, and, 133-4, 142
territoriality, and, 133
Shares. See also Shareholders
acquired rights, 141-3
locus, State of issuing company, 140
Ships—
attachment, 84, 94
Jjurisdiction. See Jurisdiction, ships
navigation facilities in waters under jurisdiction of third State, 682, 688
registration—
—flag State, obligation to exercise jurisdiction, 614
—nexus, requirement for, 614
—State’s sole competence, 614, 666, 668
warships—
—-obligation to notify passage, 698
South Africa. See also South West Africa
aircraft in distress—
—Lesotho Airways Corporation/South African Civil Aviation Authorities—
——agreement between, existence of, 370-5
arrest—
—legality—
~———persons in transit, 359-75
Bantustan policy—
—territorial integrity of country, and, 418
costs, 375, 477, 498
courts—
—decisions of—
——Dbinding on South West Africa courts, whether, 483-5
—IC], decisions of—
———binding, whether, 480
—jurisdiction, validity of legislation, 490-1
customary international law—
—establishment, 370-4
diplomatic privileges and immunities—
—immunity from prosecution, entitiement derived from municipal law, 365-6
—security, and, 364-6
international agreement—
—implicit, requirements, 370-4
international law, and—
—municipal law, primacy, 478-9
—part of law of—
——customary international law, 479
——treaties. See treaties, and below
—UN resolutions, 479-80
jurisdiction—
—aircraft in distress, passengers in transit, 359-75
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law of—

—Act 42 of 1925, 491

—Act 44 of 1950, 490

—Act 49 of 1919, 491

—Act 62 of 1962, 490

—Act 83 of 1967, 490

—Constitution Act 32 of 1961 —

——Section 59, 482, 490

—Constitution Act 110 of 1983 —

——Section 97, 486

—Constitution Fifth Amendment Act 101 of 1980—

——Section 35, 486

—~Criminal Procedure Act 51 of 1977, 361

—Defence Act 44 of 1957, 469-99

——Section 2, 486, 489, 494, 495-6

——Section 3, 494

——Section 7, 486

——Section 21, 498

——Section 35, 498

——Section 62, 489, 497

——Section 66, 489, 495

——Section 67, 489

——Section 68, 498

——Section 138, 495

—Section 153, 495

——Section 153(1), 486

—Diplomatic Immunity Act 71 of 1951, 365-6

—General Law Amendment Act 62 of 1966, 472

—National States Constitution Act 21 of 1971, 394

—Police Act 7 of 1958, 361

—Proc R131 of 1980 (Administrator-General’s powers to administer Defence

Act (South Africa)), 469-99

—Proc R202 of 1977, 494

—Separate Representation of Voters Act 46 of 1951, 482

—South Africa Amendment Act 9 of 1956, 482

—South West Africa Constitution Act 39 of 1968—

——Section 37, 486

——Section 38, 491-4

—South West Africa Constitution Amendment Act 95 of 1977, 491

——Section 1, 492

——Section 38, 492, 494

—South West Africa Mandate Act 49 of 1919, 471-2

—Status of Bophuthatswana Act 89 of 1977, 394, 418

—Status of Ciskei Act 1981, 422

—Status of Transkei Act 100 of 1976, 378

—Terrorism Act 83 of 1967, 360-2, 374-5, 472, 481-2
legislation—

—application in South West Africa, 489

—interpretation, presumptions, conformity with international obligations,

493-4

—South West Africa, application in, identity of, 495-6
ships or aircraft in distress—

—immunity from jurisdiction, 362-8

——security, and, 364-8
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South Africa (cont.)
terrorist, definition, 361
transit across, right of, whether, 368-75
treaties, and—
—precedence of municipal law—
—-clear intent of legislature to supersede, 493-4
unitary State, 397
South West Africa. See also South Africa
courts—
—South Africa Supreme Court, decisions of, whether bound by, 483-5
executive certificate—
—status of South West Africa mandate, 481
law of—
—AG 105 of 1 August 1980, 486
—Constitution Act 39 of 1968—
——Section 38, 486, 497
—Proc 180 of 1977 , 469
—Proc 181 of 1977 (Administrator-General’s powers to make law by
proclamation), 469
—Proc 198 of 1980 (extension of liability for military service to non-whites),
469-99
—Proc 222 of 1981, 484-5
—Proc R101 of 1985, 488
legislation—
—interpretation—
——common law of South Africa, and, 484
South Africa—
—de facto government, 480-1
—sovereignty, 480-1
Southern Rhodesia—
Constitution, 1961, 399
Sovereign rights. See also Sovereignty
disposal of territory, 396, 397, 419
internal legislation, 396
licensing of foreign vessels, 631
overflight charges, 73
treaty limitation, 646
Sovereignty. See also Sovereign rights
avoidance of prejudice to, 673
definition—
—Corfu Channel, 415
—Island of Palmas, 395-6
determination, objective norms of international law, 419
—national legislation, 642
evidence of, 398
exclusive economic zone, in, 642
exclusive fishing zone, limitations, 626
exercise of as infringement of sovereignty of other States, 133
external restraints, effect on, 393
international courtesy, 73
nationalization, act of, 139
overflight charges as exercise of, 73
recognition, relevance, 478-9
State immunity, and, 32, 37
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State agency. See State entity
State contract—
act of public power, whether, 95
—arbitration clause, relevance, 95
arbitral award relating to, enforcement, 92

liability for debts, State agency with independent personality, 92

public works, 64
repudiation, 79
—default, 96
State immunity, 64-5
supply, 64
State entity—

741

bank controlled by State, whether, performance of commercial banking operations

as determining factor, 92
central bank, 34
Commercial Office, 102
cultural institute, 2-5

—treaty basis, 4
independence, 11-13
independent identities, 94

liability for debts of State, independent personality, 92

liability for each other’s debts, 94
sovereign act, 13

State immunity, 11-13, 34-5, 37-8, 80
State trading enterprise, 94

State immunity, execution. See also State immunity, jurisdiction

arbitral award, enforcement, 74

assets—
—attachment, 7-10, 31-6, 72-3
——debt, determining factor, nature of, 73
—debt, jus gestions, 41, 72-3
—private, 35, 36
——diplomatic service, 41
——promissory note, IBRD, 36
—sovereign purpose, 34-5
——central bank funds, 35-6
~——designation as, need for, 35, 36, 52
——embassy bank accounts, 44
——public purpose distinguished, 42
—State practice, 44
——State railway, 44
——wide interpretation, 44

central bank, 34-6

State entity. See State entity, State immunity

State immunity, jurisdiction. See also Diplomatic privileges and immunities; Head of
State, immunity; International organizations, privileges and immunities; State

immunity, execution; Waiver of immunity
absolute, 32
acts jure gestionis, 17, 26, 37, 48

—acts jure imperii distinguished. See acts jure imperii, acts jure gestionis distinguished

below
—arbitration clause as evidence of, 65
—building works, 41
—construction of railway, 65
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State immunity, jurisdiction (cont. )
—diplomatic mission—
——communications, 19
——repair, 18-19, 40, 41
—employment contracts, 18
—employment of manual labour, 120
—Ilease of building for diplomatic mission, 18-19
—milk production plant, 34
—relationship with private individual outside territory, 18, 22
acts jure imperii, 17, 26, 37, 40, 48
—acts jure gestionis distinguished, 17-20, 37
——contract, form, 65
——expropriation, 146
——foreign law, need to consider, 26-7
——nature of legal relationship determining factor, 17-18, 19, 26, 48, 102, 120
~—-Vienna Convention on Diplomatic Relations (1961), relevance, 117
—diplomatic agent, acts of, as, 117
——Vienna Convention on Diplomatic Relations (1961), effect on previous
jurisprudence, 117
—employment contracts, 17-23, 102-3
—expropriation of emigrant’s property, 46-50
—immigrants’ centre, 38-45
—overflight charges, 73
—public law legislation as basis, 26
—public purpose, whether, 42
~—purpose determining factor—
——public works, 64-5
———supply contracts, 64-5
—State secrets, and, 20
applicable law—
—bilateral treaty, 25, 32, 48
—customary international law, 25
—European Convention on State Immunity (1972), 18, 21, 25
——Swiss law, divergence from, 33, 40
—general principles of international law, 32, 33
—general principles of municipal law, 32, 33, 40, 48
—international law, 44
—municipal law, 44
bank controlled by State, 92
basis—
—equality of States, 4, 102, 120
—independence of States, 102, 120
—international law, 120
~sovereignty of States, 102, 120
central bank—~
—ratione materiae, 12, 34
—ratione personae, 12
Commercial Office, acts of, in respect of, 116-18
consent of defendant, relevance, 120
cultural institute, 4
customary international law, 25, 27, 37
debt, 47-50
development of, 32
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diplomatic privileges and immunities—
—failure to distinguish, 116-18
employment contracts, 3-5, 15-23, 120-1
—jure imperit, whether, 17-23, 102-3
—non-nationals, 15-23
European Convention on State Immunity (1972): ¢.v.
foreign law, recognition of, and, 26-7
judicial assistance, and, 51-2
limiting factors—
—protection of individual’s rights, 18, 20
—sovereignty of forum State, 18
nature of act determining factor, 120
nexus, in absence of, 23, 26, 33, 37, 40, 48
preliminary issue, as, 26
private individual, applicability to, 26, 38, 138
purpose—
—prevention of international conflicts, 18
—protection of sovereignty and independence, 18
—protection of sovereignty in foreign affairs, 18
reciprocal basis, 4
restrictive theory, 11-13, 17, 18, 32-3, 37-8, 48-9, 102, 120
socialist States, 32
State contract, 64-5
State entity, 102-3
-—restrictive theory, 11-13
——acts jure imperii, 12-13
waiver. See Waiver of immunity, State immunity
State practice, 440
exclusive economic zone, 642
—sovereignty, economic, 642
expulsion of aliens, 214
recognition, collective, 420
State immunity, sovereign purpose, wide interpretation, 44
treaty interpretation, aid to, 660
war crimes, retrospectivity, 434-5
State responsibility—
acts of former colony, 124
attribution. Se¢ imputability below
breach of good faith, 670
breach of treaty, duty of reparation, 551
customary international law, 213, 215, 219, 548
damage incidental to revolution, 216
debts, liability of State agency, 92
diplomatic missions, duty of protection, 125-7
expulsion of aliens, 149-224
—burden of proof, 160, 162, 223, 224
fault, necessity for, 126-7
Jforce mageure, 549
general principles, 551
ILC draft. Se¢ International Law Commission, Draft Articles on State
Responsibility
imputability, 159-62, 169-70, 213
—authorization of acts, 162
—burden of proof, 194, 223, 224
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State responsibility (cont.)
—causal relationship, 220-1
—due diligence, lack of, 159, 201
—employer’s termination of expelled alien’s contract, 220
—exercise of authority in absence of government, 193
—failure to prevent attack, 170-1
—failure to protect, 170-1, 201, 219
——customary international law, 219
—identification of actors, 191-3
—individual, act of, implied or express approval, 201
—individuals acting on behalf of State, 193
—organ of government, Revolutionary Guards in Iran as, 193-5
—organ of State—
——contravention of instructions, 201
——T{ailure to control, 200
——official act, 201
——ultra vires act, 201
———unauthorized bribe, 200-1
—popular movement, act of, 155
—revolution—
——acts prior to establishment of government, 160, 174
——authorization, 162
——opponents of, 176
——overthrown government remaining in control of situation, 160
——successful revolutionary movement, 160, 176, 191, 215
——supporters, 161, 174-6
—standard of control, 194-5
indirect, 159
preclusion of wrongfulness—
—distress, 552, 553-4, 581
——*“‘extreme peril’’, 553-4
——necessity, distinguished, 554
—necessity, 554-5
unorganized mobs, 216
Vienna Convention on the Law of Treaties (1969), 549-50
State succession—
contractual obligations, 124
liability for acts of former colony, 124
State trading enterprises, liability for each other’s debts, 94
Statehood. See also States
determination by international law, 398
negotiation with entity, relevance, 404
recognition, relevance, 402-3
requirements—
—boundaries, relevance, 402
—capacity to enter into relations with other States, 415-17
——non-recognition, and, 415-17
—effective government, 402
—government, 399
—inhabitants, relevance, 401-2
—Montevideo Convention on Rights and Duties of States (1933), 400-1
—Restatement of the Foreign Relations Law of the United States (revised)
(Tent. draft 2), 401
—territory, 399, 402
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——continuous, necessary, whether, 413
uncertainty of international law regarding, 410
States. See also Recognition, States; Statehood
creation—
—armed struggle, 394
—evolution, 394
—regrouping, 394
—revolution, 394
—unification, 394
equality, 396-7
—State immunity, and, 4, 102, 120, 396-7
unitary, 397
Straits—
innocent passage—
—fisheries regulations, respect for, 602
—pollution regulations, respect for, 602
neutralization—
—Magellan, 687
Switzerland—
aliens, acquisition of property, 43
attachment—
—consular privileges and immunities, and, 7-10
—purpose of funds—
——diplomatic service, 7
——sovereign, 9
—State immunity, and, 7-10
consular privileges and immunities——
—bank account, 7-10
—execution, immunity from—
——honorary consul, 6-10
——Vienna Convention on Consular Relations (1963), 9-10
courts—
—evidence out of time, 41
—exhaustion of cantonal remedies, State immunity, and, 35
—jurisdiction, public law, 47
—treaties, breach of, and, 26-7
—withdrawal of arbitral award from docket, effect, 69
diplomatic privileges and immunities. See also consular privileges and immunities
above
—locally-engaged staff—
——Federal Department of Foreign Affairs, Directive, 22, 240
——Rules governing Diplomatic and Consular Employment of 24 November
1967, 22-3
evidence of—
—assets of honorary consul, purpose, 7-8
Federal Department of Justice and Police, Sequestration of Assets of Foreign States
Circular of 26 November 1979, 7, 41
foreign law—
—employment contracts in accordance with, application of local law, 22-3
—recognition—
——extradition, and, 27
——judicial assistance, and, 27
——public law, 147
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Switzerland (cont.)
international law, and—
—customary international law, sources, 25
judicial assistance, 27-9. See also law of, International Mutual Assistance in
Criminal Matters (EIMP) below
—applicable law, 55
—diplomatic immunity, relevance, 57
—European Convention for the Protection of Human Rights (1950),
proceedings in requesting State, and, 56
—European Convention on Mutual Assistance in Criminal Matters (1959),
27-9
——judicial proceedings, intention to institute sufficient, 55-6
jurisdiction, 26
—arbitral award, annulment, 68-9, 70
—nexus, 23, 26, 33, 37, 40
law of—
—-Acquisition of Property Law 1983—
——Article 7, 43
——Federal Order of 23 March 1961, 43
—Criminal Code (CP)—
——Articles 312-17, 57
—Debt Claims and Bankruptcy Law (LP)—
——Article 109, 34
——Article 271, 47
——Article 272, 47
—Debt Collection against Local Authorities Law 1947—
——Article 9, 44
—divergence from, 33, 44
—International Mutual Assistance in Criminal Matters (EIMP)—
——Article 1, 11, 55-6, 57, 64
—Article 2, 56
——Article 63, 55
—Organization of the Judiciary (O])—
——Article 84, 35, 39, 47
——Article 88, 48
—Procedural Code of Vaud—
——Article 516, 63, 69
—Terms of Employment of Employees of the Confederation and PTT
Organization of 24 November 1967, 22
State immunity—
—acta jure gestionis, acta jure imperii distinguished, purpose of act determining
factor, 34
—applicable law—
——bilateral treaty, 25, 32, 48
-~——customary international law, 25
——general principles of international law, 32, 33
——general principles of municipal law, 32, 33, 40, 48
——international law, 44
——municipal law, 44
—debt, 41-2
—European Convention on State Immunity (1972), 18, 21, 25
——Federal Council Message of 27 May 1981, 7, 21
——Swiss law, divergence from, 33, 40
—execution, from, 7-9
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——Dbank account, purpose, 7-8

—exhaustion of cantonal remedies, 35

—foreign law, recognition of, and, 26-7

—immigrants centre, 38-45

—jurisdiction, connection with Swiss territory, need for. See jurisdiction, nexus
above

—preliminary issue, as, 26

—private individual’s right to, 26, 38

—property right derived from public law, 26-7

—public law appeal, 47

—real property, 41-2

—restrictive theory, 26, 37-8, 48-9

treaties—

—breach, responsibility for determining-—

——European Convention on Mutual Assistance in Criminal Matters (1959),
27-8

—good faith, and, 28, 29

—interpretation, 28-9

Taking. See under Expropriation
Territorial sea. See also Inland waters
breadth—
—opposability to neighbouring and third States, distinguished, 687
—three miles, 681, 687
—twelve miles, 602
Territory—
acquisition—
——annexation, 418
—cession, 418
cession, 602-4
—Tlease of land to international organization, whether, 88
Terrorism. See also Terrorist organization
jurisdiction, 346-7
—universal, 348-9
legislation against, 235, 236-44, 245-52, 254, 257, 261-7, 269-72, 275-7, 278,
279-80, 285, 286-8, 299, 311
protection against, diplomatic mission, 125-7
terrorist, definition, 361
Terrorist organization. See also Hijacking; Hostage-taking; Piracy
freedom of speech, 307-14
Trade—
assistance in matters concerning—
—breach of international law, and, 517-18
Trade unions, political boycott, prohibited, 309
Transit—
custom, 371-5
customary international law, 369-71
immunity from jurisdiction, 362-8
—security, and, 364-8
land passage, facilitation, 682-3
right of, 368-75
—privilege, 369
ships in waters under jurisdiction of third State, 682, 696-9
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Transkei—
costs, 387
independence, 378-82
law of—
—Constitution Act 15 of 1976, 377, 378
—Decree 1 of 1988, 377, 378, 379-83
—Decree 2 of 1988, 382
—Parliament Act 1983, 382
recognition, 376 n. 1
regime~—
—legal validity, 386-7
———retroactive, 387
revolution, 382-7
—regime, status, 383-7
Travaux préparatoires, 81, 612, 632-4, 644-5
restricted use, 634
unsuccessful negotiating phase, 634
Treason, 390-4
requirements—
—breach of allegiance to sovereign State, 392-3
——internal and external sovereignty distinguished, 393
Roman Dutch law, 393
Treaties. See also Headquarters Agreements; individual treaties and Table of Treaties
abrogation by subsequent treaty, 68
breach—
—applicable law—
——determination of obligation, 548
——remedies, 548
—continuous, 544, 559, 563, 565, 566, 567
—determination of, 27-9
——administrative authorities, 28
—inconsistent legislation as, 235, 236-44, 245-52, 254, 257, 258-9, 262-7,
269-71, 275-9
—interpretation, concomitant, 269
—jurisdiction clause, effect on, 269
—justification, 543-5
—manifest, 269
—nmaterial, 551, 559, 564, 565, 579
——definition, 564
—municipal law, and, 233-50, 252-3, 544-5
——implementation of inconsistent law, relevance, 247-8, 254
—notice of, whether necessary, 29
—prima facie, 543
—reparation—
——seriousness of breach, and, 565
——State responsibility for, 551
—termination of treaty, effect, 568
compliance, 673, 683
—*“‘moral protection’’ of Holy See, 688
customary international law, 550-1. See also Customary international law, treaties
reflecting
denunciation. See under termination below
duration, indefinite, intention to allow for future developments, 628-9, 631
enforceability, individual, against, 65-6
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exchange of letters, 602
form—
—‘‘arrangement’’, 613
—relevance, 285 n. 2
good faith, and, 28, 29, 614
implicit agreement, requirements for, 370-4
inconsistent laws, and, 235, 236-44, 245-52, 254, 257, 258-9, 262-7, 269-71, 275-9
—interpretation as remedy, 237-8, 292, 295-8, 304
individuals, and, 612-13
—debt settlement agreement, effect on remedies available to, 65-6, 68-9
joint ministerial declaration, 683-4
loophole, deliberate feature, as, 273, 281
multilateral, invocation by third parties, 611
municipal law, and—
—conflict, attempts to resolve, 236-8, 263-4, 265-8, 271-2, 275-6
—conformity, presumption of, 262-3
—inconsistent, 235, 236-44, 245-52
——need for amendment, 254
—incorporation, 479
—judicial notice, 398, 399
-——precedence over, 252-3
—primacy of municipal law, 241-3, 246, 250, 258-9, 263-7, 275-6, 277, 278-9,
291
——clear intent of legislature to supersede, necessity for, 291-3, 295
——leges posteriores priores contrarias abrogant, applicability, 296
neighbours, arrangement between, 664-70
non-performance—
—distress, 549, 581-3
—force majeure, 549
—fundamental change of circumstances, 549
—impossibility, 549
—jus cogens, emergence of new rule, 549
obligations—
—date arising, 28-9
—duration, 545, 566-8, 583-90
—reciprocity, 675
—waiver, 29
operation and enforcement, 104-6
—common intention of parties, 98
—duty to ensure respect by nationals, 637
—foreign judgments, enforcement, 40
—good faith, 542-4, 550, 562, 563, 565-6, 580, 583
—good faith, and, 28, 29
—interpretation distinguished, 633
—piecemeal, 33, 40
—responsibility for, 290
—several treaties covering same ground, 67-8
—unilateral undertakings, 633-4, 637
pacta sunt servanda, 680
public and private interests distinguished, 66, 74
publication—
—need for, 66
—relevance where rights unaffected, 66
reservations, events preceding ratification, 68, 70
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Treaties (cont.)
rights—
—balance, 615
—harmonization of, 614
—reciprocal, 614
—restraint in exercise of, 614, 631, 658
rights under, States as sole holders, 612-13, 666
rule of international law equivalent to, 47
termination, 551
—breach, effect on responsibility for, 568
—denunciation, 327
—fundamental change of circumstances, 670
——parties’ intention to allow for future developments, and, 629
-—-premature, 321-8
third parties, and, 681-2
unilateral undertakings, 633-4, 637
validity—
—continuing, 681
—several treaties covering same ground, 68
Vienna Convention on the Law of Treaties (1969)—
—customary international law, as, 98
—material breach, 564
—State responsibility under, 549-50
Treaties, interpretation, 584-90. See also under individual treatie:
aids to—
—hierarchy, 633
—parliamentary documents—
——failure to reflect parties’ common intention, 98
arbitrators—
—contrary to international public policy, whether, 67, 74
—right of, 66-7, 74-5
common intention of parties, 98
common usage, 620
context, 587, 589-90, 612, 620-1
—text of article under consideration, 620-1
—text of treaty as a whole, 621
customary international law, reference to, 548-51
definition of scope and effects distinguished, 66, 74-5
dictionary definition, 660
effective, 589-90
implementation, distinguished, 633
intention of parties, 659
—time of conclusion, 624
intention to allow for future developments, indefinite duration of treaty, 628-9
‘‘manifestly absurd or unreasonable’’, 589
multilingual, 630 n. 16, 647-8
municipal courts, 290-1
natural and ordinary meaning, 620, 621
object and purpose, 564-5, 585, 587, 589, 612, 626, 644
ordinary meaning, 584-5, 612, 616, 644
phrases. Se¢ also under individual treaties
—‘‘agreed mode of settlement’’, 289 n. 18
—‘“applicable rules and principles of international law’’, 548
—““as soon as possible’’, 28-9
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~—‘‘equal footing”’—
-—access clause, 660
——equal treatment, 662
——national treatment, 624, 660-4
——reciprocity, 661-2, 663
——State practice, 660-1
— ““without discrimination’’, 616
~— ‘‘fisheries regulations’’, 617-22, 624, 629-30
——fish processing, admissibility, 629-30, 659
——statement of policy as, 625, 626
—“‘for a minimum period of three years’’, 584-90
—“‘interpretation or application’’, distinguishable, whether, 261, 269, 276-8,
611
—*‘“is found’’, 353, 354, 356 n. 25
—“‘landing rights’’, 643
—*‘‘neighbours’’, 613
—‘“notice’’, 646
—"‘péche’’, 647-8
—““seront soumis sur le pred d’égalité’’, 662-3
—‘“special situation’’, 665-6
—‘““subject alike’’, 662-3
—‘“trawlers’’, 631-2, 644-5
practice, 292-4. See also State practice below
previous treaties, 617, 660, 662
purpose, 615
~—clash of purposes, 615
purpose and spirit, 81-2, 84
responsibility for—
—courts, 66, 84, 290-1
—government authorities, 66, 84
right of—
—arbitrators, 66-7, 74-5
-~——private interest, in respect of, 66
—courts, 66
rules generally accepted by municipal legal systems, 620
State practice, 660. See also practice above
strict, 98
subsequent developments—
—legal, 617, 619
—relations between parties, 617
subsequent practice, 292-3, 616-17, 629
supplementary means—
—-circumstances of conclusion, 612, 644
—travaux préparatoires: q.v.
travaux préparatoires: q.v.
treaty as a whole, 665
UN interpretive statements, 294
Vienna Convention on the Law of Treaties (1969)—
—customary international law, as, 612
— ““‘general rule of interpretation’’, 611
—multilingual texts, 647-8
—principles, 615
—‘‘supplementary means of interpretation’’, 611
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Treaties, interpretation (cont. )
—third parties, invocation by, 611
—iravaux préparatoires, restricted use, 634

U
United Nations—
Committee on Relations with Host Country, 235, 262
Headquarters—
—international enclave, 285
observer status—
—‘‘invitees”’, 255, 262, 263, 285-6
PLO, status. See Palestine Liberation Organization, UN, and
United Nations Council for South West Africa—
administering authority, as, 480
United Nations General Assembly—
Human rights of individuals who are not citizens of the country in which they live,
Draft Declaration, 1978, 164-5
IC]J, and, 260
Resolutions—
—3(1), 441
—31/6A (Bophuthatswana independence), 388 n. 1
—32/105N (Transkei independence), 376 n. 1
—42/210B (UN Headquarters Agreement), 231, 234, 235, 236, 239-40, 242,
256, 257
—42/229A (UN Headquarters Agreement), 231, 233, 239, 242, 249, 260, 265
—42/229B (UN Headquarters Agreement), 230-2, 233, 239, 240-1, 242, 264,
265
—42/230 (UN Headquarters Agreement), 243, 259, 260
—95(I) (Nuremberg Tribunal), 440, 441
—169(II} (UN Headquarters Agreement), 231, 239
—2145(XXTI) (South West Africa Mandate), 475, 478, 480, 488, 490
—3237(XXIX) (PLO observer status), 233, 234, 235, 242, 248-9, 261-2, 263
—customary international law, whether, 479
—effect, 475
—international law, source of, 479
—ijudicial notice, 418
—Ilegal effect, 418
United Nations Security Council—
Resolutions—
—276 (1970) (South West Africa), 475, 478, 480
—402 (1976) (Bophuthatswana independence), 388 n. 1
—402 (1976) (Transkei independence), 376 n. 1
—407 (1977) (Bophuthatswana independence), 388 n. 1
—407 (1977) (Transkei independence), 376 n. 1
—435 (1978) (South West Africa), 475
United States of America—
act of State, 309
aliens—
—constitutional rights, 315 n. 24
—excludability—
——constitutionality of conditions, 333-7
——executive discretion, 331
——justiciability, 333-5
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——Nicaraguan Interior Minister, 334
~—PLO Permanent Observer to UN, 331, 334-6
——security, relevance, 331
——waiver, 331, 335
——widow of former Chilean President, 334
—US law—
——limitation of applicability by treaty, 293
arbitration—
—UN Headquarters Agreement, 230-82
arrest—
—use of forces, 338-43.S¢e also law of, Posse Comitatus Act below
——international waters, in, 338
——non-regulatory, proscriptive or compulsory, 342-3
——use of military aircraft to transport, 341
Concurrent Resolution process, 313
Congress—
—power to denounce treaties, 327
—power to regulate foreign commerce, 327, 355 n. 24
Constitution—
—Amendments—
—First, 198, 307-14, 331, 335-7
—Article I, 311, 318, 351
——Bill of Attainder, 315
——retroactivity of legislation, 315 n. 22
—Article III, 289, 317
—extraterritorial legislation, 351, 353, 355 n. 24
—foreign agent’s rights, 308-10
—foreign power, and, 308-9
—interpretation, integral whole, as, 308
constitutionality—
—courts’ obligation to seek to avoid finding of, 298
—locus standi, 305-6
——personal stake, whether necessary, 306-7
-——threat of prosecution, necessity for, 306
courts. See foreign relations, responsibility for and separation of powers below
diplomatic relations, establishment of, executive responsibility, 333-4
elections, non-intervention of military in, 339
executive statement, ‘‘deferential respect’’, 312-13
expatriation, voluntary act of, 318
Federal Rules of Procedure—
—Rule 12(b), 298-9
foreign enlistment, 318
foreign power, official representative, agent ‘‘controlled’”’ or ‘‘dominated’’
distinguished, 309-10
foreign relations—
—~Congress, power to legislate, 312
—legislative encroachment, 311-14
——Department of State Authorization Act 1985, 311-12
——National Security Act 1947, 311
——War Powers Resolution 1982, 311
—President, powers of, 312
—responsibility for, 289, 324, 333
freedom of speech, 331-7. See also Constitution, Amendments, First above
immigration. See aliens, excludability above

>
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United States of America (cont.)
international law, and. See also treaties, and below
—conflict, avoidance of, 292, 295
Iran—
~Iran-US Claims Tribunal: ¢.2.
judicial review—
—act of State, 323-4, 333-7
——standard, ‘‘facially legitimate and bona fide’’, 335-6
jurisdiction
—arbitration, duty of, and, 288-91
—connection, requirement for, 355
—extraterritorial, limitations on, 354-5
—Harvard Research Project 1935, 348
—passive personal, 348, 350-1, 353
——extradition, basis for, 350-1
—personal, 288, 298, 352
—protective principle, security, threat to, 351 n. 14
—Restatement of the Law of Foreign Relations (Revised), 349
—subject-matter, 288-91, 298, 352
~—presence of offender, 354
—terrorist offences, 346-57
—universal, terrorist offences, 348-9, 351
justiciability—
—act of State, 323-4
—foreign relations, 333-5
—political questions, 289
——interpretation of treaty, whether, 290 n. 22
law of. See also Constitution above; legislation below
—Airline Deregulation Act 1978—
~——Section 45, 323
—Anti-Apartheid Act 1986—
———compatibility with treaty, 291-2
——Section 306(a), 322, 324-8
—Anti-Terrorism Act 1987, 235, 236-44, 245-52, 254, 257, 261-7, 269-72,
275-7, 278, 279-80, 285, 286-8, 299
——Bill of Attainder, whether, 288 n. 16, 298, 314-18
——constitutionality, 304-18
——enforcement, 288
~——Tlegislative history, 287
——purpose, 312
——statutory finding of terrorist character, absence of appeal, 315-16, 317
——UN Headquarters Agreement, compatibility, 295-8
—Aviation Act 1958. Se¢ also Code, 49 USC app. Section 1461(a) below
——Section 801(a), 322
——Section 1006, 323
—Section 1102(a), 322-3, 325, 327
—Civil Aeronautics Board Sunset Act 1984, 356 n. 27
—Code. See also separate titles
——8 USC Section 1182(a)(28)(F), 331
——8 USC Section 1182(d)(3), 331
——8 USC Section 1182(d)(6), 331, 334, 335
——8 USC Section 1481 (oath of allegiance to foreign government), 318
——10 USC Sections 371-8, 340, 341
——18 USC Section 959 (foreign enlistment), 318
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——18 USC Section 1385. See Posse Comitatus Act below
~——22 USC Section 2691, 331
——49 USC app. Section 1461(a), 323-4
—Code Sections 5201-3. See Anti-Terrorism Act 1987 above
—Constitution—
———Article III, 289
—Department of Transportation Final Order 86-11-29, 322
—Economy Act 1932, 342
—Executive Order 12,571, 322
—Federal Regulations (CFR), 32 CFR Section 213, 341-2
—Foreign Intelligence Surveillance Act, 313 n. 15
—Foreign Sovereign Immunities Act 1982—
—foreign power’s relation to Constitution, 308-9
~—Posse Comitatus Act, 338-43
——extraterritorial effect, whether, 340
——Ilegislative history, 339, 340-1
——Navy, applicable to, whether, 340-1
——purpose, non-intervention in elections, 339
—treaty limitation, aliens, 293
legislation—
—anti-terrorism. See also law of, Anti-Terrorism Act 1987 above
—18 USC 37 Sections 792-9 (espionage), 313 n. 15
——18 USC 40 Sections 841-7 (explosives), 313 n. 15
——18 USC 81 Sections 1651-61 (piracy), 313 n. 15
——18 USC 105 Sections 2151-7 (sabotage), 313 n. 15
——18 USC 115 Section 831 (nuclear materials), 313 n. 15
——18 USC 115 Sections 2381-91 (treason, sedition and subversive activities),
313n. 15
——18 USC Section 32 (Destruction of Aircraft Act), 346, 351-2, 353-7
——18 USC Sections 351, 1751 (kidnapping and assassination of leading
figures), 313 n. 15
——18 USC Section 371, 346
——18 USC Section 1203 (Hostage-taking Act), 346, 347, 352-3
——18 USC Section 3071, 352 n. 15
——18 USCA Section 2331 (terrorist acts abroad against US nationals), 313 n.
15
——49 USCA App. Sections 1472(i)-(0) (hijacking and piracy), 313 n. 15
—extraterritorial effect, 340
——clear intent, 351, 352
——Constitution, under, offences on high seas and against law of nations, 351
—interpretation. See also treaties, and, municipal law, primacy below
——leges posteriores priores contrarias abrogant, 296
—Ilegislative history, 296-7, 326, 352, 353
——narrow, 314, 318
——plain language, 353
—motive for, relevance, 313
—phrases—
——““air carrier’’, 328
~——‘‘overseas or foreign air commerce’’, 355-7
—retroactivity, 315
PLO, in. See Palestine Liberation Organization, USA, in
political questions. See also justiciability above
—foreign relations questions, as, 290

@© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9780521464277
www.cambridge.org

Cambridge University Press

978-0-521-46427-7 — International Law Reports
Edited by E. Lauterpacht , C. J. Greenwood
Index

More Information

756 INDEX

United States of America (cont.)
President, prerogative, disapproval of Order on foreign policy or national security
grounds, 322-4
recognition of States, executive responsibility, 333
Restatement of the Law of Foreign Relations (Revised)—
—jurisdiction, 349, 350
Restatement of the Law of Foreign Relations (Revised) (Tent. draft 2)—
—statehood, 401
Restatement of the Law of Foreign Relations (Third)—
—Section 1, 312 n. 11
—Section 115, 292
security, exclusion of aliens, and, 331
separation of powers, 312 n. 11, 316-17
State immunity—
—US representative of foreign power—
—free speech, right, whether affected, 309, 318
terrorism, measures against. See legislation, anti-terrorism above
trade unions—
—political boycott—
——unprotected under First Amendment, 309 n. 7
treaties, and—
—breach, inconsistent legislation as. See inconsistent laws, and below
—denunciation—
———power of Congress, 327
—executive responsibility—
——fulfilment of obligations, 290
——redress for violation, 290
——termination, 290
—inconsistent laws, and, 235, 236-44, 245-52, 254, 257, 258-9, 262-7, 269-71,
275-9
——Administration’s attempts to resolve, 236-8, 263-4, 265-8, 271-2, 275-6
——interpretation as remedy, 237-8, 292, 295-8, 304
——interpretation to avoid, 237-8, 292, 295-8, 304, 322, 326
—interpretation—
——courts, responsibility for, 290-1, 324
——practice, and, 292-4
——UN interpretive statements, 294
—municipal law, primacy, 241-3, 246, 250, 258-9, 263-7, 275-6, 277, 278-9,
291
——clear intent of legislature to supersede, necessity for, 291-3, 295, 325, 326-7
——evidence of intent, 295-8, 325
——leges posteriores priores contrarias abrogant, applicability, 296
—premature termination, statutory requirement, 321-8
UN Headquarters Agreement—
—breach, 235, 236-44, 245-52, 254, 257, 258-9, 262-7, 269-71, 275-9, 293-4
—interpretation, practice, relevance, 292-3
—interpretation or application, obligation to arbitrate, 230-82
—observers, obligation to admit, 293, 331

v
Vatican City. See Holy See
Vienna Convention on Consular Relations (1963). See under Consular privileges and
immunities
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Vienna Convention on Diplomatic Relations (1961). Se¢ under Diplomatic privileges
and immunities

W
Waiver. See also Waiver of immunity
treaty right, 28, 29
Waiver of immunity. See also Waiver
diplomatic, 99
—institution of legal proceedings as, 16
objection to judgment as, 117
relevance in absence of immunity, 99
requirements—
—certain, 120
—express, 120
—proper form, 120
State immunity—
—arbitration clause as, 74
—counterclaim, whether, 80
—in absence of, relevance, 120
—interim relief—
——claim for compensation for allegedly wrongful attachment, 80
—requirements—
——written consent, 33
tacit, 120
Walvis Bay—
treatment as part of South Africa, 470, 494-8
War. See also Civil war; War crimes
acts of—
—definition, 107
—“‘riot, social disorder and malicious damage’’, distinguished, 107
insurance policies, and, 107-9
War crimes. See also Humanity, crimes against; International military tribunals
customary international law, 439-41
evidence, foreign, 453-4
general principle of international law, as, 438
Hague Conventions (1907), declaratory nature, 435
individual responsibility, 438
—Hague Conventions (1907), 439
jurisdiction—
—accused within territory, 445
—extraterritorial, 443-7
——Geneva Conventions (1949), 446-7
London Agreement (1945), 438
Moscow Declaration (1943), 437-8
origin of laws concerning, 435
Preliminary Peace Conference of Paris 1919, 435-6
retrospectivity—
—CQCanada, in, 430-41
—decisions of courts, 434-5
—publicists, writings of, 434-5
—State practice, 434-5
—treaties, 434-5
St James Declaration 1942, 436-7
State practice, 440
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War crimes (cont.)
superior orders, 451-3
Treaty of Versailles (1919), 436
—dictate, as, 439
UN General Assembly, and, 440-1
Warships. See under Ships
Words and phrases—
bona fide, 658
dies a quo, 566
dies ad quem, 566
comun vecindad, 672
en matiére de péche, 647
en révision extraordinaire, 2, 5
encerclement progressif, 585
ex proprio motu [of its own motion], 33
Finanzvermigen, 35, 36
force majeure, 160, 171, 551-3
fraude a la loi, 144
Fundo de fomenteo de exportacao, 102, 103
grundnorm, 384, 472, 478
imperium, 102, 120, 133
in haec verba, 296

leges posteriores priores contrarias abrogant, 296

lex rei sitae, 139, 140

locus standi, 136

majestas, 392-3, 395, 399, 420, 423, 424
mens rea, 310, 314

Office des poursuites, 7

pacta sunt servanda, 550, 571, 680

par in parem non habet jurisdictionem jure imperii, 37

posse comitatus, 338-43

pour une période minimale, 584
ratione loci, 103, 121

ratione materiae, 12, 103, 120, 121
ratione personae, 12, 103
renvot, 617

res judicata, 29, 69

sens commun, 659
Spaltgesellschaft, 142
Spaltung, 142

spoliatrice, 137

stipulation pour autrui, 93

supertorem in suo territorio haud agnoscentum, 393

tempus commisst delictu, 565
tempus continuum, 589

vel non, 363
Verwaltungsvermigen, 35, 43
votsinage, 613, 614, 639, 665
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