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PREFACE

The present volume contains decisions on a wide variety of subjects
from several different jurisdictions. The largest body of cases comes
from the Iran-United States Claims Tribunal, twelve of whose dec-
isions are here reported. The large number of important decisions
emanating from this Tribunal will also be reflected in succeeding
volumes of the International Law Reports. In addition three decisions of
the European Court of Human Rights, including the important case
of Sporrong and Lénnroth (p. 86), and three ‘views’ of the United
Nations Human Rights Committee are published here. The spec-
tacular increase in the number of decisions on international protect-
ion of human rights has made it necessary to adopt a more selective
approach to their publication in these Reports. The Editorial Note
(p- vii) has therefore been amended so as to set out the policy govern-
ing the selection of such decisions.

Although the national cases in this volume are relatively few in
number, they include two important decisions of the High Court of
Australia (Koowarta v. Bjelke-Petersen (p. 181) and Commonwealth of
Australia v. State of Tasmania (p. 266) which together take up nearly
half the volume. They are reproduced in full principally because of
the light they shed on the relationship between international law and
municipal law in a federal State and, in particular, the extent to
which the treaty-making power of the federal government can affect
the division of legislative competence within the federation.

The volume also contains decisions from the courts of New
Zealand and South Africa.

The two Australian decisions have been photographically repro-
duced by kind permission of Butterworths (Australia) Ltd. We are
indebted to the New Zealand Council of Law Reporting and Messrs
Juta and Co. for permission to reproduce the decisions from New
Zealand and South Africa respectively. The decisions of the Iran-
United States Claims Tribunal have been reproduced from the Iran-
Unilted States Claims Tribunal Reports, which, like the present Reports,
are now also produced 'inder the auspices of the Research Centre for
International Law at the University of Cambridge.

Prof. James Crawford prepared the summary of Commonwealth of
Australia v. State of Ta.mania. Dr C. F. Kolbert contributed the sum-
maries of two of the human rights decisions, while the summaries of
the Iran-United States decisions are the work of Mr W. Mapp, Mr
H. E. Schade and Mr C. J. Greenwood. Mr Schade and Mr Hugh
Paton wrote the remaining summaries. The general task of compil-
ation and editing has been in the hands of Mr Greenwood, Mr
Schade and Mrs M. DeVine. The index was prepared by Mrs J.
Kornhauser. Mrs S. Rainbow, my secretary, has spent many hours

v
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vi PREFACE

on the typescript. The volume has been printed, with their
customary care, by the Gomer Press. To all the above, I express my
warmest thanks.

E. LAUTERPACHT

TriNITY COLLEGE,
CAMBRIDGE

April, 1985
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EDITORIAL NOTE

The International Law Reports endeavour to provide within a single
series of volumes comprehensive access in English to judicial
materials bearing on public international law. On certain topics it is
not always easy to draw a clear line between cases which are
essentially ones of public international law interest and those which
are primarily applications of special domestic rules. For example, in
relation to extradition, the Reports will include cases which bear on
the exception of ‘‘political offences’” or the rule of double
criminality, but will restrict the number of cases dealing with purely
procedural aspects of extradition. Similarly, while the general rules
relating to the admission and exclusion of aliens, especially of
refugees, are of international legal interest, cases on the procedure of
admission usually are not. In such borderline areas, and sometimes
also where there is a series of domestic decisions all dealing with a
single point in essentially the same manner, only one illustrative
decision will be printed and references to the remainder will be given
in an accompanying note.

DECISIONS OF INTERNATIONAL TRIBUNALS

The Reports seek to include so far as possible the available
decisions of every international tribunal, e.g. the International
Coufrt of Justice or ad hoc arbitrations between States. There are,
however, some jurisdictions to which full coverage cannot be given,
either because of the large number of decisions (e.g. the Administra-
tive Tribunal of the United Nations) or because not all the decisions
bear on questions of public international law (e.g. the Court of the
European Communities). In these instances, those decisions are
selected which appear to have the greatest long-term value.

Human rights cases. The number of decisions on questions of inter-
national protection of human rights has increased considerably in
recent years and it is now impossible for the Reports to cover them all.
As far as decisions of international jurisdictions are concerned, the
Reports will continue to publish decisions of the European Court of
Human Rights and of the Inter-American Court of Human Rights,
as well as ““views’’ of the United Nations Committee on Human
Rights. Selected decisions of the European Commission on Human
Rights will be printed, chosen by reference to the importance of the
points at issue and their interest to public international lawyers
generally. (All reports of decisions of the European Commission of
Human Rights are published in an official series, the Offictal Collection of
Decisions of the European Commussion of Human Rights, as well as in the
European Human Rights Reports). Decisions of national courts on the appli-
cation of conventions on human rights will not be published unless

vit
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viti EDITORIAL NOTE

they deal with a major point of substantive human rights law or a
matter of wider interest to public international lawyers such as the
relationship of international law and national law, the extent of the
right of derogation or the principles of the interpretation of treaties.

International arbitrations. The Reports of course include arbitral
awards rendered in cases between States which involve an appli-
cation of public international law. Beyond this, however, the select-
ion of arbitral decisions is more open to debate. As these Reports are
principally concerned with matters of public international law, they
will not include purely private law commercial arbitrations even if
they are international in the sense that they arise between parties of
different nationality and even if one of them is a State. (For reports
of a number of such awards, see Yearbook Commercial Arbitration (ed.
Pieter Sanders, under the auspices of the International Council for
Commercial Arbitration). But where there is a sufficient point of
contact with public international law then the relevant parts of the
award will be reported. Examples of such points of contact are cases
in which the character of a State as a party has some relevance (e.g.
State immunity, stabilization clauses, force majeure) or where there is
a choice of law problem involving discussion of international law or
general principles of law as possible applicable laws. The same
criteria will determine the selection of decisions of national courts
regarding the enforcement of arbitral awards.

DEecisions OF NATIONAL TRIBUNALS

A systematic effort is made to collect from all national
jurisdictions those judicial decisions which have some bearing on
international law.

EDpiTORIAL TREATMENT OF MATERIALS

The basic policy of the Editor is, so far as possible, to present the
material in its original form. It is no part of the editorial function to
impose on the decisions printed in these volumes a uniformjty of
approach or style which they do not possess. Editorial intervention is
limited to the introduction of the summary and of the bold-letter
rubric at the head of each case. This is followed by the full text of the
original decision or of its translation. Normally, the only passages
which will be omitted are those which contain either statements of
fact having no bearing on the points of international law involved in
the case or discussion of matters of domestic law unrelated to the
points of international legal interest. The omission of material is
usually indicated either by a series of dots or by the insertion of a
sentence in square brackets noting the passages which have been left
out.
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EDITORIAL NOTE X

PRESENTATION OF MATERIALS

The material in this volume is of two kinds, material reproduced
photographically and material which has been freshly set for this
volume.

Material photographically reproduced. This consists exclusively of
reports originally printed in the English language. The material can
usually be recognized by the differences between its type-style and
the Baskerville type otherwise used in these Reports. The source of
the material is identified by the reference to ‘‘Report’’ in square
brackets at the end of the case. Where more than one citation is
given, the report used is the one first listed. The bold type figures in
square brackets in the inner margin of each page refer to the
pagination of the original report. The smaller figures in square
brackets in the margins of these cases are the indicators of footnotes
which have been editorially introduced.

Other material. The remaining material in the volume has been
typeset for this volume. This includes all material specially
translated into English for these Reports as well as some material in
English which in its original form was not suitable for photo-
reproduction. The source of all such material is indicated by the
reference to the ‘‘Report’’ in square brackets at the end of the case.
The language of the original decision is also mentioned there. The
bold figures in square brackets in the body of the text indicate the
pagination of the original report. Small figures in square brackets
within the text are indicators of footnotes which have been editorially
introduced.

NOTES

Footnotes. Footnotes enclosed in square brackets are editorial
insertions. All other footnotes are part of the original report.

Other notes. References to cases deemed not to be sufficiently
substantial to warrant reporting will occasionally be found in
editorial notes either at the end of a report of a case on a similar
point or under an independent heading.
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i. Subjection to Territorial Sovereignty of the Rcceiving State
it. Protection by the National State
iii. Treatment by and Responsibilities of the Rcccxvmg State
(See also Part V.)
iv. Plea of Non-discrimination
(See also Part V.)
v. Respect for Property. Expropriation
(See also Part IV: A, L)

III. ExpuLsiON OF ALIENS

i. Right of Expulsion
ii. Procedure of Expulsion

D. EXTRADITION
I. IN GENERAL .
II. ExTrADITION OF NATIONALS
III. ConpiTiONs OF EXTRADITION. EXTRADITABLE CRIMES
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I1V. PROCEDURE OF EXTRADITION . . . . —
V. Pouriticar CrRiIMES . . . . . —
VI. MISCELLANEOUS . . —_

E. MINORITIES (PROTECTION OF MINORITIES) . 174
F. MISCELLANEOUS . . . . . —

PART VII

DIPLOMATIC AND CONSULAR INTERCOURSE AND
PRIVILEGES

A. PERMANENT DIPLOMATIC ENVOYS . . —

I. ApPoINTMENT AND RECEPTION OF DiPLOMATIC ENVOYS

I1. Position aAND FuncTions oF DipLomaTic Envoys

III. PriviLeces aND IMMUNITIES OF

i. Diplomatic Envoys and their Staff .
ii. Subordinate Members of the Diplomatic Staff
ili. The Family and Retinue of Diplomatic Envoys
iv. Diplomatic Premises

B. SPECIAL ENVOYS. DELEGATES AT INTERNATIONAL
CONFERENCES. TRADE DELEGATIONS

C. RIGHT OF OTHER PERSONS TO PRIVILEGES
AND IMMUNITIES

1. OrrFiciaLs oF THE UNITED NATIONS . . . —

P

II. REPRESENTATIVES SENT BY OR ACCREDITED TO THE UNITED
NaTIONS . . . . . —

III. DELEGATES OF STATES ATTENDING INTERNATIONAL
CONFERENCES . . . . . . —

IV. OFriciaLs OF INTERNATIONAL ORGANIZATIONS . . —

V. Jupces aND OFFICIALS OF THE INTERNATIONAL COURT OF
JusTiceE AND OTHER INTERNATIONAL TRIBUNALS . —

D. CONSULS . . . . . . . 175
I. APPOINTMENT AND EXEQUATUR . . . . —

II. PosiTioN AND FuncTioNs oF CoNsuLs . . . 175

II1. PriviLEGES AND IMMUNITIES OF CONSULS . . . 175

E. MISCELLANEQOUS . . . . ) —
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PART VIII
TREATIES

Page
A. INGENERAL . ) . . . —
I. ConcepPTION AND FUNCTION OF TREATIES . —

II. Forms OF INTERNATIONAL AGREEMENTS: TREATXES Con-
VENTIONS. GOVERNMENTAL AGREEMENTS. EXCHANGES
ofF NoTes. OTHER ForMs oF TREATIES —

B. CONCLUSION AND OPERATION OF TREATIES 181
I. SIGNATURE. ACCESSION AND ADHESION. TAcIT RENEwAL —_

II. ConbiTioNs OF VALIDITY OF TREATIES. REGISTRATION OF
TREATIES . . . . . . —

III. PArTIES TO TREATIES. RIGHT TO CONCLUDE TREATIES:
CoMPOSITE AND DEPENDENT STATES AND TERRITORIES;
INTERNATIONAL ORGANIZATIONS . . . —

IV. CONSTITUTIONAL LIMITATIONS . . . 181
V. RESERVATIONS . . . . . . —
VI. RaTtiricaTion OF TREATIES. ENTRY INTO FORCE . . —
VII. OpPERATION AND ENFORCEMENT OF TREATIES. NECESSITY
FOR MuUNICIPAL LEGISLATION . . . . 266
(See also Part 1: IV; and Part VI: A))
VIII. ErrFecT OF TREATIES ON THIRD PARTIES . . . —
IX. EFFECT OF MUNICIPAL LEGISLATION . . . 512
X. MISCELLANEOUS . . . . —

C. TERMINATION OF TREATIES . . . —

I. By OPERATION OF Law

i. Ingeneral . —

ii. Extinction and Dlsmcmbcrmem ofContractmg Par(y . —_

itii. Outbreak of War -
(See also Part X1.)

II. By AcTt oF ParTY

i. Ingeneral . . . —
ii. Mutual Coysent. Rev:slon of Treaties . —
iii. Unilateral Denunciation. Result of Non- pcrformancc by the

Other Party . . . . . . —_

D. INTERPRETATION OF TREATIES . . . 512
I. AGENCIES OF INTERPRETATION . . . . —

II. PrincipLES AND RULES OF INTERPRETATION . . 512

III. BiLiNnGUuAL TREATIES. MULTILINGUAL TREATIES . . —
IV. CONSIDERATION OF PREPARATORY WORK . . . 512

V. MISCELLANEOUS . . . _

E. SPECIAL KINDS OF TREATIES . . . —_
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PART IX

INTERNATIONAL ORGANIZATION AND
ADMINISTRATION

A. INTERNATIONAL ORGANIZATION IN GENERAL

B. THE UNITED NATIONS .
1. Lecar NATURE oF THE UNITED NATIONS. MEMBERSH!P
II. THE GENERAL ASSEMBLY
III. THE Security CounciL
IV. OtHEer OrGANs OF THE UNITED NATIONS .
V. INTERPRETATION OF THE CHARTER OF THE UNITED N;mons

C. SPECIALIZED AGENCIES OF THE UNITED
NATIONS .

D. OTHER INTERNATIONAL ORGANIZATIONS
AND ORGANS OF INTERNATIONAL ADMINI-
STRATION

E. INTERNATIONAL OFFICIALS
. MISCELLANEOUS

rry

PART X
DISPUTES

A. ARBITRATION

I. INn GeEnERAL

i. Conception and Function of Arbitration
ii. The Law Applied by Arbitral Tribunals .
iti. The Arbitration Treaty. Appointment and Withdrawal of Arbnrators
II. Procepure

i. Procedure before the Tribunal (Oral and Written Argumems)
ii. Competence. Competence to Determine Jurisdiction

iii. Intervention . .

iv. Procedure. Appeals

III. EvibeEnce
IV. THE AwaArD

i. Scope and Binding Force of the Award
ii. Appeal and Revision

V. MISCELLANEOUS
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B. INTERNATIONAL COURT OF JUSTICE
I. OrcanizaTION OF THE COURT

II. CoNTENTIOUS JURISDICTION
i. Competence
ii. Procedure
iti. The Law Appllcable
iv. Judgment

III. ADVISORY JURISDICTION

i. Competence
ii. Procedure
iii. The Law Apphcable
iv. Opinion

. OTHER INTERNATIONAL COURTS
. CONCILIATION
UNILATERAL MEANS OF REDRESS SHORT OF

WAR: Rerorsion. ReprisaLs. Paciric  BLOCKADE.
INTERVENTION

NEGOTIATION
. MISCELLANEOUS

moO0

Q™

PART XI

WAR AND NEUTRALITY
A. WAR IN GENERAL

I. DeriNiTioN AND TECHNICAL MEANING OF WaRr. BeLL-
GERENCY AND INSURGENCY

II. CoMMENCEMENT OF WAR
III. REecioN oF War
IV. BELLIGERENT FORCES
V. Errects oF OUuTBREAK OF WaR

i. Ingeneral
it. On Treaties
iii. On Private Contracts .
iv. On Encmy Subjects with regard to
(a) Their Personal Status in the Territory of the Belhgerem
Persona standi in judicio . . .
(5) Their Property and Other Rights
v. On Enemy Merchant Ships in Port .
vi. On Neutral Persons and Property. The nght of Angary
vii. Trading with the Enemy .

VI. ENneMy CHARACTER

i. Of Individuals
ii. Of Corporations
iit. Of Ships
iv. OfGoods
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VII. THE BinDING FORCE OF THE LAws OF WAR
VIII. ENFORCEMENT OF THE LAws oF WaR

i. Reprisals .
ii. Punishment of War Cnmcs and Crimes agamst Humanny.
Defence of Superior Orders
iii. Compensation and Reparation

IX. PRrisoNERs OF WaR
X. TREATMENT OF WOUNDED . . .
XI. NonN-HosTiLE RELATIONS BETWEEN BELLIGERENTS,
ESPECIALLY ARMISTICES
XII. TERMINATION OF WAR
XIII. ErfFects oF TREATIES OF PEACE

i. Ingeneral
ii. Amnesty
iil.  Postliminium
v. Miscellaneous
XIV. PERFORMANCE OF TREATIES OF PEACE

XV. MISCELLANEOUS

B. WARFARE ON LAND

I. MEeAsURES AND INSTRUMENTS OF FORCE
II. ApPROPRIATION, UTILIZATION AND DESTRUCTION OF ENEMY
PROPERTY
III. OccuraTiON OF ENEMY Tmuu'ronv

i. Nature and Effects of the Occupation .
il. Legislative, Judicial and Administrative Funcuons of the Occupam
iii. Respect for Private Property. The Public Property of the Encmy
State. Requisitions and Contributions
iv. Inhabitants. Services. Deportations. Hostages .

C. WARFARE AT SEA
1. MEASURES AND INSTRUMENTS OF FORCE
II. Visit, SEARCH, CAPTURE AND DESTRUCTION
i. Of Enemy Merchantmen
it. Of Neutral Merchantmen
III. REsTRICTIONS ON THE RiGHT OF CAP’I‘URE (HOSPITAL Smps
ETC., PostaL CORRESPONDENCE, PROPERTY UNDER
NevuTrAL FLAG)
IV. Prize Law

i. Nature and Extent of Jurisdiction of Prize Courts
ii. Procedure .
ili. Indemnities and Damagcs

D. CONTRABAND

I. ConcepTION oF CONTRABAND. ABSOLUTE AND (CONDITIONAL
CONTRABAND

II. CARRIAGE OF CONTRABAND AND DOCTRINE OF CONT!NUOUS
VoOYAGE

III. PENALTY FOR CARRIAGE OF CONTRABAND

XxXXv
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I. EsTABLISHMENT OF BLOCKADE. CONDITIONS OF VALIDITY —
II. BREACH AND PENALTY . . . . . -
III. BrockaDE AND THE DoOCTRINE OF CONTINUOUS VOYAGE -

F. AIR WARFARE . . . . . . —
G. NEUTRALITY

I. NaTUurgE AND DuTIES OF NEUTRALITY . . . —

II. NeuTRAL AND MiLiTARY AND NavarL OPERATIONS AND
PREPARATIONS . . . . . —

III. NEeuTRAL AsyLum . . . . . —_
IV. SuppLiEs, LOANS AND SERVICES TO BELLIGERENTS . —
V. ErfFecTt oF THE CHARTER OF THE UNITED NATIONS . —_
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