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PART 1

INTERNATIONAL LAW
IN GENERAL

IV.—Relation to Municipal Law

International law in general—Relation to municipal law—Treaty
—Effect in municipal law—The law of the United States

BATSON YARN AND FaBrICcS MACHINERY GROUP INC. v.
SAURER-ALLMA GmbH-ALLGAUER MASCHINENBAU

United States, District Court, South Carolina. 27 March 1970
(Russell, District Judge)

SumMMARY: The facts:—The plaintiff, a South Carolina corporation, sued
the defendant, a West German company, for breach of contract. The
defendant requested, inter alia, a stay of proceedings on the ground that the
contract provided for arbitration of disputes in Paris. The plaintiff objected
that the Court had no jurisdiction to order a stay of proceedings pending
arbitration if the place of arbitration was to be outside the United States.

Held:—The stay of proceedings would be granted since the arbitration
clause provided for arbitration in Paris and the Treaty of Friendship,
Commerce and Navigation 1954, between the United States and the
Federal Republic of Germany, provided for the enforceability of such an
arbitration clause. The treaty, having been duly ratified, was supreme in
United States law and the Court was obliged to give effect to it.

The following is the relevant part of the judgment:

76] There is another compelling reason in this case why plaintiff’s
objection to a stay pending arbitration abroad cannot be sustained.
Under an existing Treaty of ‘‘Friendship, Commerce and Navi-
gation’’ between the United States of America and the Federal
Republic of Germany, signed October 29, 1954, and entered into
force July 14, 1956, it is provided:

Contracts entered into between nationals or companies of either party
and nationals or companies of the other party that provide for settlement by
arbitration of controversies shall not be deemed unenforceable within the
territories of such other party merc]y on the grounds that the place
designated for arbitration proceedings is outside such territories or that the
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2 INTERNATIONAL LAW IN GENERAL

nationality of one or more of the arbitrators is not that of such other party.
Awards duly rendered pursuant to any such contracts which are final and
enforceable under the laws of the place where rendered shall be deemed
conclusive in enforcement proceedings brought before the courts of
competent jurisdiction of either party, and shall be entitled to be declared
enforceable by such courts, except where found contrary to public policy.

7 U.S.T. 1840, at p. 1845.1"

This provision, incorporated in treaty duly ratified, has the force of
law and ‘‘is, of course, ‘the supreme Law of the Land’’’. Samann v.
Commussioner of Internal Revenue (4th Cir. 1963) 313 F.2d 461, 463.%
To hold in this case that arbitration abroad of a dispute under a
contract entered into between a German national or company and
an American company cannot be had would nullify the plain terms
of this Treaty. That this Court may not do. See, Sumaza v. Cooperative
Association (D.C.P.R.1969) 297 F.Supp. 345, 349-50.

[Report: 311 F.Supp. 68 (1970).]

International law in general—Nature and binding force—Concept
of equity—Whether a matter of abstract justice or of a rule of law
requiring application of equitable principles—Nature of duty to
negotiate towards equitable settlement

See p. 65, especially pp. 160-161, 169-174, 178-222 (Fisheries Juris-
diction Case, Federal Republic of Germany v. Iceland).

International law in general—Relation to municipal law—Treaties
and international agreements—Universal Postal Convention—
Effect of absence of approval by Congress or ratification by Senate
—The law of the United States

See p. 234 (Williams v. Blount).

International law in general—Relation to municipal law—Potsdam
Agreement and Paris Reparation Agreement—Whether giving
United States national right to compensation—Whether creating
rights in United States law—The law of the United States

See p. 536 (Aris Gloves Inc. v. United States).

[' Art. VI (2); 273 UN.T.S. 3.]
(2 34 LL.R. 199.)
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PART 1I

STATES AS INTERNATIONAL
PERSONS

A—IN GENERAL

II.—Sovereignty and Independence

iii.—Conduct of Foreign Relations

States as international persons—Sovereignty and independence—
Conduct of foreign relations—Inheritance by non-resident aliens
—State statutory control over transmission of proceeds of inherit-
ance to legatees residing in Germany—Authority of state to legislate
on foreign relations—The law of the United States

BjarscH ». D1 FaLco
United States, District Court, Southern District, New York. 8 June 1970
(Hays, Circuit Judge, Palmieri and Pollack, District Judges)

SuMMARY: The facts:—The plaintiffs, German nationals and residents of
the German Democratic Republic, brought an action against the
surrogates of New York county seeking summary judgment requiring
payment of money due to them as remaindermen under a trust established
in the will of a New York testator. The money had been paid into the
Surrogate’s Court pursuant to section 2218 of the New York Surrogate’s
Court Procedure Act, which required such a procedure, where it appeared
that an alien legatee would not have the benefit, use or control of such funds
if they were transmitted to him. The plaintiffs also sought a declaration that
section 2218 was unconstitutional and a permanent injunction restraining
the enforcement of the section. They contended that section 2218
constituted an unlawful interference in the exclusive Federal field of foreign
relations. They further argued that section 2218 violated their due process
and equal protection rights under the Fourteenth Amendment.

Held:—The motions for summary judgment and a permanent injunction
were denied.

(1) Section 2218 was not unconstitutional as an improper intrusion into
the exclusive Federal field of foreign affairs, either on its face or in its
application. However, in applying such a provision, state courts were not
to enquire into or evaluate the administration of foreign law or the
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4 STATES AS INTERNATIONAL PERSONS

credibility and policies of foreign governments. A state court was limited to
a ‘‘routine reading’’ of a foreign country’s laws or a ‘‘just matching’’ of
such laws with the laws of the state involved.

(2) Section 2218 did not violate the plaintiff’s Fourteenth Amendment

rights.

The text of the judgment of the District Court, delivered by
District Judge Palmieri, commences on the following page.
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BJARSCH .
129] PALMIERI, District Judge.

The plaintiffs in this action are Ger-
man nationals and residents of the Ger-
man Democratic Republic. They are re-
maindermen of a trust established in the
will of a New York resident, Hanna
Elizabeth Cosgrove, and are now entitled,
under the terms of the trust, to immedi-
ate distribution of the remainder. The
estate is presently subject to supervision
of the New York County Surrogate’s
Court. This suit, against the two Sur-
rogates of that county named as the de-
fendants herein, seeks a summary judg-
ment requiring the payment to the
plaintiffs of money due them under a
trust which the defendants caused to be
paid into court under section 2218 of the
New York Surrogate’s Court Procedure
Act. The plaintiffs seek a declaration
that section 2218 is unconstitutional on
its face and as applied. Plaintiffs also

* 300 F.Supp. 960 (S.D.N.Y.1869).

1. Section 2218, New York Surrogate’s
Court Procedure Act, now reads as fol-
lows:

§ 2218. Deposit in court for benefit
of legatee, distributee or beneficiary.

1. (a) Where it shall appear that
an glien legatee, distributee or benefi-
ciary is domiciled or resident within a
country to which checks or warrants
drawn against funds of the United
States may not be transmitted by rea-
son of any executive order, regulation
or similar determination of the Unit-
ed States government or any depart-
ment or agency thereof, the court shall
direct that the money or property to
which such alien would otherwise be
entitled shall be paid into court for
the benefit of said alien or the person
or persons who thereafter may appear
to be entitled thereto. The money or
property so paid inte court shall be
paid out only upon order of the surro-
gate or pursuant to the order or judg-
ment of a court of competent juris-
diction.

(b) Any assignment of a fund which
is required to be deposited pursuant
to the provisions of paragraph one (a)
of this section shall not be effective to

DI FALCO 5

seek a permanent injunction restraining
the enforcement of that section.

The late Judge Herlands of this Court
granted plaintiff’s application for the
convening of a three judge court pur-
suant to 28 U.S.C. §§ 2281, 2284.* Aft-
er the untimely death of Judge Herlands
in August, 1969, Judge Pollack was des-
ignated to sit as a member of this
Court. For the reasons which follow we
deny the motions for summary judgment
and a permanent injunction, and order
that the complaint be dismissed.

By decree dated May 16, 1968, Surro-
gate DiFalco found that plaintiffs were
the legatees under the will of the de-
ceased and ordered a partial distribution
to them of their legacies. Subsequently,
effective June 22, 1968, the New York
legislature amended NYSCPA § 2218 by
the addition of a mew subdivision 1.1
The trustee of the estate, the defendant
Bank of North America, filed its final
account on October 16, 1968, and plain-
tiffs then consented to a final decree
providing for the deposit into court

confer upon the assignee any greater
right to the delivery of the fund than
the assignor would otherwise enjoy.

2. Where it shall appear that a
beneficiary would not have the benefit
or use or control of the money or other
property due him or where other special
circumstances make it desirable that
such payment should be withheld the
decree may direct that such money or
property be paid into court for the
benefit of the beneficiary or the per-
son or persons who may thereafter ap-
pear entitled thereto. The money or
property so paid into court shall be
paid out only upon order of the court
or pursuant to the order or judgment of
a court of competent jurisdiction.

3. In any such proceeding where it is
uncertain that an alien beneficiary or
fiduciary not residing within the United
States, the District of Columbia, the
Commonwealth of Puerto Rico or a
territory or possession of the United
States would have the benefit or use or
control of the money or property due
him the burden of proving that the
alien beneficiary will receive the benefit
or use or control of the money or
property due him shall be upon him
or the person claiming from, through or
under him.
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6 STATES AS INTERNATIONAL PERSONS

(pending the outcome of this action) of
the amounts of the legacies remaining
after the earlier distribution.

Plaintiffs have made no application
for withdrawal of funds from the court
depositary after June 22, 1968, the ef-
fective date of subdivision 1, nor have
the defendants denied any such applica-
tion pursuant to section 2218 of the
NYSCPA. Plaintiffs argue that any ap-
plication to the Surrogate's Court in this
case would be futile because the express
language of section 2218(1)(a) requires
deposit of funds into court due an alien
in plaintiffs’ position.

Section 2218 is a “benefit, use and
control” provision relating to the right
of alien legatees and heneficiaries to re-
ceive funds from the estates of New
York decedents. The section permits
the Surrogate to direct that money or
property due an alien beneficiary be
paid into court, where it appears that
the proposed recipicnt would not have
the benefit, use or control of the funds;
further payments are authorized only if
made upon court order or judgment.
NYSCPA § 2218(2). Where therc is
uncertainty as to benefit, use and con-
trol, the burden is placed on the putative
alien recipient to show that he would

2. In referring to countries to which funds
of the United States may not be trans-
mitted under federal order or regulation,
the New York lJegislature invoked the
so~enlted  Trewmsury List, 31 CIFR. §
211.2. This list stutes, in relntion to
nntions included on it, that the Secretary
of the Trensury haw  determined  that
residents will be unable to mnegotinte
checks or warrants drawn against funds
of the United States government for full
value. The lint wan originally compiled
beenune of chaotie communiention condi-
tions in the European countries overrun
by the German Reich in the enrly stages
of World War II.  After the war lad
ended, the purpose of the list was altered
to mnke it an instrumentality of the for-
eign relations of the United States with
the Soviet Union and its European satel-
lites. The list blocks only cheeks and
wnrrantn drawn  against funds of the
United States; the Sccretary’s determin-
ation iy not binding with regard to private
funds, including those from estates of
United States citizens.

have such benefit, use and control. [130

NYSCPA § 2218(3). Section 2218(1)
(a), effective June 22, 1968, requires
the Surrogate to direct payment into
court of funds to which an alien bene-
ficiary would otherwise be immedi-
ately entitled where the alien is a resi-
dent or domiciliary of a country to
which funds of the United States may
not be transmitted under any federal or-
der, regulation or similar determina-
tion;* the Surrogate has no discre-
tion in regard to the initial payment
of the money or property into court.
However, the subdivision goes on to
provide that any such money or proper-
ty shall be paid out only pursuant to an
order of the Surrogate or an order or
judgment of a court of competent juris-
diction. Section 2218(1)(b) relates to
the effect of an assignment by an alien
beneficiary of funds paid into court un-
der section 2218(1)(a).

This case brings before the federal
courts once more the problem of state
legislation governing the distribution of
decedents’ estates where such legislation
involves beneficiaries resident in foreign
countries, particularly the so-called Iron
Curtain countries. It is abundantly
clear that a state has a valid interest in

The list in the immedinte post-war peri-
od included all of the Soviet-occupied
countries of Europe. As relations be-
tween the United States and the Soviet
T'nion improved, the list was amended to
delete Voland (1957), Rumanin (1960),
and Bulgaria (1963). Almost contem-
poraneously with the cnactment of the
present section 2218(1), the Soviet Un-
jon, Lithuania, Latvia, Fstonia, and
Czechoslovakin were removed from the
list. At present, of the European coun-
tries, only Albania and the territories
within the German Democratic Republic
remain on the list.

Announcements ameuding the Treasury
List recite that the information upon
which the Secretary's determination rests
includes “advice received from the De-
partment of State,”” and contain the
statement that ordinary notice and public
procedures are unnecessary ‘“since the
amendment involves a foreign affairs func-
tion of the United States” E. g, 33
Fed.IReg. 9302-03 (1968).
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131] supervising the distributions of

BJARSCH .

its
decedents’ estates. The state, in doing
80, acts to protect the integrity of such
distributions and to implement, so far as
possible, the intent of its testators and
the intendment of its laws of distribu-
tion. As a matter of public policy, New
York seeks to make certain that benefi-
ciaries receiving distributions from New
York estates will have the benefit, use
and control of the funds or property left
to them. In furtherance of this policy,
New York has provided, in section 2218,
for an inquiry into benefit, use, and con-
trol where the beneficiaries are resi-
dents of foreign countries, and especially
those nations under Communist govern-
ments.

A premise basic to plaintiffs’ po-
sition is the constitutional principle that
the federal government has been en-
trusted with exclusive competence in the
conduct of the foreign relations of the
United States. U.S.Const.Art. 2 § 2, cl.
2; United States v. Curtiss-Wright Ex-

(11 port Corp., 299 U.S. 304, 57 S.Ct. 216, 81

L.Ed. 255 (1936); Latvian State Cargo

121 & Passenger SS Line v. McGrath, 88 U.

S.App.D.C. 226, 188 F.2d 1000, 1002,
cert, denied 342 V.S, 816, 72 S.Ct. 30, 96
L.Ed. 617 (1951). It can be generally
stated that a state may not intrude into
the exclusive federal domain of foreign
relations. One of the questions before
this Court is whether section 2218 con-
stitutes a prohibited state interference
in the foreign relations field. In their
remaining contentions, plaintiffs claim
that section 2218(1) deprives them of
their property without the due process
of law and the equal protection of the
laws required by the Fourteenth Amend-
ment.

The Supreme Court has had several
opportunities to pass upon the constitu-
tionality of section 2218, but to date the
Court has declined to interfere with the
operation of the statute. In In re Es-

Bl tate of Leikind, 22 N.Y.2d 346, 292 N.

Y.S.2d 681, 239 N.E.2d 550 (1968), the
New York Court of Appeals upheld sec-
tion 2218(2) and (3) against a challenge
that the statute was an unconstitutional

DI FALCO 7

interference with the foreign relations
power. The court held that the section
could stand if the New York courts, in
applying it, “simply determine, without
animadversions, whether or not a for-
eign country, by statute or otherwise,
prevents its residents from actually
sharing in the estates of New York
decedents.” 22 N.Y.2d at 352, 292 N.Y.
S.2d at 685, 239 N.E.2d at 554. The Su-
preme Court dismissed an appeal from
this decision for lack of finality, Leikind
v. Attorney General of New York, 397
U.S. 148, 90 S.Ct. 990, 256 L.Ed.2d 182
(March 2, 1970). The Leikind appeal
was sub judice before the Supreme
Court at the time this case was argued
before us, and counsel appeared to agree
that any decision on the merits would
necessarily dispose of the issues raised
here. In view of the inconclusive result
in the Leikind case, however, it becomes
necessary for us to decide substantially
the same questions.

In Goldstein v. Cox, a three judge
panel of this Court refused to hold sec-
tion 2218(2) and (3) unconstitutional
without some indication in the case be-
fore it that the statute had been improp-
erly applied. 299 F.Supp. 1389 (S.D.N.
Y.1968). There the plaintiff contended
only that section 2218, as it existed
prior to the enactment on June 22, 1968
of subdivision (1), constituted an uncon-
stitutional intrusion into the domain of
foreign relations; claims of deprivation
of due process and equal protection were
not raised. The Supreme Court dis-
missed the appeal from this decision on
jurisdictional grounds. 396 U.S. 471, 90
S.Ct. 671, 24 L.Ed.2d 663 (1970).

Additionally, in In re Marek’s Estate, (4]
11 N.Y.2d 740, 226 N.Y.S.2d 444, 181
N.E.2d 4566 (1962), the New York Court
of Appeals affirmed a Surrogate’s dis-
missal of a Czechoslovak beneficiary’s
application to withdraw funds deposited
into court under the predecessor provi-
sion to section 2218, The Supreme
Court dismissed the appeal for want of a
substantial federal question, Justice
Douglas dissenting. Ioannou v. New [l
York, 371 U.S. 30, 83 S.Ct. 6, 9 L.LEd.2d
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8 STATES AS INTERNATIONAL PERSONS

5 (1962). Six years later, the Supreme
Court again declined to intervene and
denied a motion for leave to file a peti-
tion for rehearing. Ioannou v. New
York, 391 U.S. 604, 88 S.Ct. 1864, 20 L.
Ed.2d 843 (1968). See also In re
Braier’s Estate, 305 N.Y. 148, 111 N.E.
2d 424, appeal dismissed sub nom. Kal-

(5] mane v. Green, 346 U.S. 802, 74 S.Ct. 32,

98 L.Ed. 334 (1953).

By contrast, the Supreme Court has
twice reviewed analogous provisions in
the laws of other states. In Clark v. Al-
len, 331 U.S. 503, 67 S.Ct. 1431, 91 L.Ed.

(611633 (1947), the Supreme Court was
faced with a challenge to the California
alien beneficiary statute, also relating to
claimants residing within territory now
included in the German Democratic Re-
public. The California statute was a
general reciprocity provision, permitting
alien beneficiaries to take property of a
California decedent if a United States
citizen had the same rights to receive
property from an alien under the laws
of the foreign jurisdiction. In rejecting
the claim that the statute was unconsti-
tutional on its face as an intrusion into
the power of the federal government to
conduct foreign relations, Justice Doug-
las set out the Court’s general thesis:

Rights of succession to property are
determined by local law * * *,
Those rights may be affected by an
overriding federal policy, as where a
treaty makes different or conflicting
arrangements * * *  Then the
state policy must give way * * *
But here there is no treaty governing
the rights of succession to the person-
al property. Nor has California en-
tered the forbidden domain of negoti-
ating with a foreign country * * *

3. Justice Douglas noted, however, that the
Supreme Court in Clark was not con-
cerned with the manner of application
of the California statute and that the
case at that time ‘“‘seemed to involve no
more than a routine reading of foreign
Iaws.” 380 U.S. at 433, 88 S.Ct. at 687.
He gtated that if the statute in Clark
had been presented to the Court with a
history of application similar to that of

or making a compact with it *
What California has done will have
some incidental or indirect effect in
foreign countries. But that is true of
many state laws which none would
claim cross the forbidden line.

331 U.S. at 517, 67 S.Ct. at 1439 (cita-
tions omitted).

Twenty-one years later the Court con-
sidered another challenge to state limita-
tions on the receipt of funds by an alien
beneficiary in Zschernig v. Miller, 389
U.S. 429, 88 S.Ct. 664, 19 L.Ed.2d 68317
(1968). The Oregon provision which
was called into question, again by East
German beneficiaries, included both rec-
iprocity and benefit, use and control
tests. Justice Douglas, again speaking
for the Court, declined to reexamine the
Court’s holding in Clark v. Allen, supra,
that a general reciprocity clause did not
on its face intrude on the federal do-
main of foreign affairs.3 Id. 389 U.S.
at 432, 88 S.Ct. 664. The Court found,
however, that the Oregon state courts,
including its highest court, had searched
for the ‘“democracy quotient” of the
scrutinized foreign regime and had been
led

into minute inquiries concerning the
actual administration of foreign law,
into the credibility of foreign diplo-
matic statements, and into speculation
whether the fact that some received
delivery of funds should “not preclude
wonderment as to how many may have
been denied ‘the right to receive’”.

389 U.S. at 435, 88 S.Ct. at 668. The
Court stated that such inquiries inescap-
ably affect international relations in a
persistent but subtle way. In conclud-
ing, the Court noted that the Oregon

the Oregon statute, the Supreme Court
would have decided Clerk differently. Id.
One case was cited as an example of im-
proper application of the California stat-
ute, Estate of Gogabashvele, 195 Cal.App.
24 503, 16 Cal.Rptr. 77 (1961), and the
Court quoted a commentator's uncom-
plimentary description of the decision.
389 U.S. at 433 n. 5, 435 n. 6, 88 S.Ct.
664, 19 L.Ed.2d 683.
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133] statute had a direct impact on foreign The Claim of Intrusion into the Area of

relations.* Id. at 441, 88 S.Ct. at 664.

Justices Stewart and Brennan con-
curred, but would have gone further
than the majority, since

Any realistic attempt to apply any of
the three criteria [of the Oregon stat-
ute] would necessarily involve the Or-
egon courts in an evaluation, either
express or implied, of the administra-
tion of foreign law, the credibility of
foreign diplomatic statements, and the
policies of foreign governments.

389 U.S. at 442, 88 S.Ct. at 671 (concur-

ring opinion).

The Clark and Zschernig deci-
sions together can be construed to mean
that statutes restricting the rights of al-
ien beneficiaries to receive inheritances
of United States citizens do not inher-
ently constitute an intrusion into the
foreign affairs area. At the same time,
in applying such statutes, whether the
law be a reciprocity provision or a bene-
fit, use and control provision, they ap-
pear to warn the state courts not to in-
quire into or evaluate the administration
of foreign law, or the credibility and
policies of foreign governments. Thus,
a court is limited to a “routine reading”
of a foreign country’s laws or a “just
matching” of such laws with the laws of
the state involved. Zschernig v. Miller,
supre 389 U.S. at 433, 88 S.Ct. 664; see

(8] Matter of Kish, 52 N.J. 4564, 246 A.2d 1

(1968) ; Note, Alien Succession under
State Law: The Jurisdictional Conflict,
20 Syr.L.Rev. 662, 673 (1969); Note,
Foreign Affairs—Decedents’ Estates, 3
Int’l Lawyer 701 (1969).

Against this background we take up
the specific arguments in the case.

4. Although East Germany was included
on the Treasury List when the Zschernig
case was decided, the Supreme Court
made no mention of the list. It is un-
clenr what significance, if any, the list
had in proceedings before the Oregon
courts,

5. In the Klein case, the Surrogate stated
It is a matter of common knowledge
that the Communist theory of govern-

Foreign Relations

Plaintiffs contend that section
2218 constitutes, on its face, an unwar-
ranted intrusion into foreign affairs.
The short answer to this contention is
that on two occasions the Supreme Court
has ruled that such provisions do not.
Clark v. Allen, supra; Zschernig v. Mill-
er, supra. The Oregon statute before
the Court in Zschernig was similar to
that of New York and included provi-
sions relating to benefit, use and control
which the Supreme Court considered.
Moreover, the three judge panel of this
Court in Goldstein v. Cox, supra, had
this contention before it and upheld, sub
stlentio, the constitutionality of the gen-
eral statutory plan of New York. The
later addition of subdivision (1) to the
New York statute does not materially
affect our consideration of the foreign
affairs intrusion issue. Accordingly,
this Court is not warranted in holding
that section 2218, considered as a whole,
or any of its subdivisions considered
separately, is unconstitutional on its
face, as an improper intrusion into the
foreign affairs field on the part of the
state of New York.

In considering the application of sec-
tion 2218, we note, as did the Supreme
Court in Zschernig, 389 U.S. at 437 n. 8,
88 S.Ct. 664, that the New York courts
have in the past made denigrating, eval-
uative statements concerning the gov-
ernments in Eastern Europe. E.g. In
re Klein’s Estate, 203 Misc. 762, 123 N.
Y.S.2d 866, 870 (Sur.Ct.1952); In re
Getream’s Estate, 200 Misc. 543, 107 N.
Y.S.2d 225 (Sur.Ct.1951).% We also

ment is entirely different than the
theory of government operated in the
free world * * *, The Communist
plan is to dominate and rule the world
* * * Marx wanted a world in
which people owned no property, snd
tock orders without question. The
rights of the individual were to be
destroyed, and this policy has been con-
tinued and enforced, even to the de-
struction of the individual in opposition.
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10 STATES AS INTERNATIONAL PERSONS

note that, absent explicitly derogatory
statements, the New York courts prior
to the Zschernig decision customarily
conducted extensive inquiries into the
potentiality of actual receipt and went
well beyond a routine reading of the for-
eign law. E.g., In re Shefsick’s Estate,

9150 Misc.2d 293, 270 N.Y.S.2d 34 (Sur.

Ct.1866) ; In re Wells’ Estate, 204 Misc.
975, 126 N.Y.S.2d 441 (Sur.Ct.1953).
In one case, the Surrogate’s inquiry in-
volved an on-site inspection of conditions
through an exhaustive personal investi-
gatory trip to Poland. Matter of

(1 Krasowski, 28 A.D.2d 180, 283 N.Y.S.2d

960 (3d Dept.1967), aff'd 22 N.Y.2d 827,
192 N.Y.S.2d 919, 239 N.E24 658
(1968).

However, it is appropriate here to
limit consideration of the application of
the statute to cases decided after the
Zschernig decision placed the state
courts on notice of the constitutional
strictures involved in this area. In the
Leikind case, supra, the New York Court
of Appeals considered the impact of
Zschernig on New York proceedings and
stated its opinion that the Supreme
Court decision did not preclude applica-
tion of section 2218, “provided [New
York] courts did no more than ‘routine-
ly read’ foreign laws and provided there
was no palpable interference with for-
eign relations in their application.” 22
N.Y.2d at 351-352, 292 N.Y.S.2d at 685,
239 N.E.2d at 553. The opinion in Lei-
kind, which the Supreme Court has de-
clined to review at this time, indicates
not only an awareness on the part of
New York's highest court of the prob-
lems posed by Zschernig in the applica-
tion of section 2218, but also a bona fide
attempt to bring New York's practice
into conformity with the views of the
Supreme Court.

In the Getream case, the Surrogate
was even more explicit in stating his
feelings, any evidence before the court
notwithstanding :

Concededly Hungary is one of the cap-
tive countries behind the iron curtain
whose nationals are subject to those
conditions of which the western world

Additionally, in opposing a motion for [134

leave to seek reargument in Ioannou v.
New York, supra, after the Zschernig
decision, the New York Attorney Gener-
al represented to the Supreme Court
that the aggrieved party might make a
new application for withdrawal of im-
pounded funds, in the light of changed
circumstances. The Supreme Court
stated, in a single paragraph opinion,
that the motion was denied on the basis
of this representation. 391 U.S. at 604,
88 S.Ct. 1864, 20 L.Ed.2d 843. Thus,
the chief law officer of the state ac-
knowledged the impact of Zschernig.

Against these two positive indications
of compliance, this Court has been un-
able to find any recent instances of im-
proper application of section 2218. The
courts in Leikind and Goldstein found
no improprieties in the records of the
cases before them. We find none here.
In searching beyond the confines of the
record in the case before us, we have not
found any case which sufficiently dem-
onstrates proscribed activity by the New
York courts after the Zschernig deci-
sion. While we recognize that there are
relatively few cases, it appears clear
that the New York Court of Appeals has
acted with due regard for the constitu-
tional limitations involved and that the
lower courts will be subject to its guid-
ance and control.

In sum, section 2218 of the New York
Surrogate’s Court Procedure Act does
not constitute, either on its face or by
its post-Zschernig application in the
New York courts, an unwarranted intru-
sion in the foreign affairs domain.

The Clatm of Deprivation of Due Proc-
ess

Plaintiffs next contend that section

2218(1) constitutes a deprivation of due
is well aware * * * Since Hungary
is a member of this bloc of Communist
captive countries, this Court would con-
sider sending money out of this country
and into Hungary tantamount to put-
ting funds within the grasp of the Com-
munists.
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