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conception, 84
following, 92
transmission, 91
utilitarian, 92
view, 92

identity theft, 248–9
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induced detrimental reliance, 6
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informational privacy law, 13
Internet, 285

difficulty of collective action, 259
Intraindustry strategic threats, 278f
IPO addresses, 287

judicial determination of a rule custom,
199

jurisprudence of custom, 149
jurisprudence, pragmatist, 11
juror norms, 230
jury bias, 311
jury norm effect, 9, 217
jury norms, redistributive, 224
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jury’s role in a tort suit, five stage account,

216

Kahan, Dan, 275
Kaldor-Hicks test, 8, 198, 201, 249
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Kantian morality, 120
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methodological individualism, 96
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Microsoft Passport, 289
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Custom and Negligence, 171, 164
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sanction, 179

mutual noncooperation, outcome of, 300
mutually concordant expectations, 55–6

Naming and Necessity, 25, 36
narrow self-interest account, 96
National Geographic, 285
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negligence, 6
negligence and “ordinary care”, 163
negligence standard, 163
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New York Times, 247, 266, 268
Nike, 285
nonconsequentialist, 138
nonconsequentalist normative approaches,

309
nonutilitarian teleology, 125
nonverifiable information, 295
no-priority rule, 198
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against deception and lying, 280
action-oriented epistemic, 131
concrete of reasonable behavior, 224
coordination, 2, 39, 112, 256
coordination, basic types, 48t
coordination moral, 4, 309
coordination as solutions to recurrent

coordination problems, 43
corrective justice, 233
data-regarding, 284
definition of, 30
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epistemic, 3, 67, 122, 136
epistemic moral, 4, 309
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internal representation, 24, 28
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maintenance accounts, 43
moral, 96
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originally website privacy, 246
outcome-oriented, 121
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outcome-oriented moral, 129
pattern of behavior, 31, 33
patterns of sanctions, 21
permissive, 250
personal data of early website industry,

247
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platonic object, 32
prescribed guide for conduct or action

which is generally complied, 21
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rational actor account, 79
rational, as oxymoron, 38
rational, Rock Quarry Game, 49f
rational, Suit-Wearing Game, 51–2
rationally governed, 33
sanction-driven, 2, 56, 62, 122, 127,

309
sanction-driven moral, 4
shared conceptions, 21
social, pattern conception of, 1
strict liability, 223
systems of control, 22
turnabout-is-fair play, 250
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Amish, 32
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Decalogue, 29
do not fight back, 24
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dueling, 265
handshaking, 32
incest taboo, 26
friends don’t let friends drive drunk,

140
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illicit handgun possession, 265
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turn the other cheek, 24
walking norm, 81
you will do it that way because that’s the

way its always been done, 141
norm entrepreneurs, 74, 245,

282
norm manager, 216
norm proselytizers, 268–71, 282
norm statement, 306
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norm transmission, 25
norms and customs, behavioral patterns,
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normative processing, 220
normative thesis, 173
normativity thesis, 20
Nozick, Robert, 106, 110

Olmstead v. United States, 266
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online privacy,

demand for, 303
meeting demand for, 283
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Online Privacy Alliance, 271
opinio necessitatis, 154
opt-in, 293
opt-out, 293, 297
optimizing alternative practice, 198
Order Without Law, 179
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ordinary moral institutions, reasonableness,

220
ordinary morality, 229
Ostrum, Elinor, 179
other-regarding acts, 121

Pareto criterion, 193
Pareto efficiency, 193
Parsons, Talcott, 20
particularism, ethical, 232
paternalism, 269
pattern conception, 306
per se rule, 195, 198, 206
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defense to negligence, 169
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as nonrival good, 248
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Posner, Eric, 2, 7, 179, 213, 269, 295, 317
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signaling model, 13
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prescribed behavior, 20
Prisoner’s Dilemma, 2, 8, 56, 165, 198,
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customs, 8
iterated, 58, 179
norm of, 59, 307
one-shot, 179
sanction-driven customs and norms, 178

private land, customary pathways over, 155
privacy

as right to be left alone, 271
informational or data, 261
Third Party externality of free-market

data-collection norms, 245
understood in rights-based terms, 244

privacy activists, 303
privacy crisis, 243
privacy entrepreneurs, 11

privacy norm proselytizers, 11, 245, 262
actors as, 261

privacy policy, 273, 287
privacy regulation, European model of, 246

tension within sacred free speech
principles, 246

PrivaSeek, 280
Privy Council, 223
profit-maximizing website, 262
promissory estoppel, 115
proper coordination equilibria, 3, 41
proper equilibrium, 41
protection, 294
psychological equilibrium, 101
public goods, 108
public goods problems, 59, 250
pure coordination game, 40
Putnam, Hilary, 36

Quinton, Anthony, 87

rational actor account, 198
rational choice, 1
rationality, Humean conception of, 17
rational choice theorists, 3
rational choice theory, reconciling

conformity to norms, 39
Rawls, John, 106
Real Networks, 267
reasonable care, 215
reasonable person test, 220
Restatement, 217
Restatement (Third) of Torts, 10, 314
reciprocity, 106
reputation, threats to, 65
Rhine v. Duluth, 189
right of access to the beaches, 159
right to privacy in cyberspace, 11
risk-benefit test, 227
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Rotenberg, Marc, 251, 266, 268
rules

common, 86
free-floating moral, 133
help members of your own church,
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rule view, 17
tenets of, 18

safe sex, as coordination problem, 182
Safire, William, 266, 268
Samuelson, Pamela, 241
sanctions, welcome and unwelcome, 65
sanctions tenet, 21
sanctions tenet critique, 28
Schwartz, Gary, 228
Scott, John Finley, 21
Scottish Enlightenment, 91
Sears, Roebuck, and Co., 285
Seavy, Warren, 231
secure socket layer (SSL), 289
selective incentives, 278
self help, consumer, 250
self-interested explanations, 100
self-regulation, 284
separating equilibrium, 75
separation of powers, 218
Simmons, John, 111
Simple Coordination and Conflict game, 41f
Single Equilibrium Coordination Game, 40f
signaling discount-rate, 294
signaling, privacy disposition, 294
signaling, respectful disposition, 298
Sledd v. Washington Metropolitan Area

Transit, 192
social order, 1
social meanings, 261

associated with smoking, 261
social moral code, 90
Social Values approach, 230
Sorley, W.R., 141
South Africa, 269
specialized labor game, 2, 70, 179, 307
speeding in automobiles, 182
strategic circumstances, coordination and

sanction-driven norms, 39
Stronelli v. United States Gypsum, 215
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suboptimal coordination equilibria, 193
sui generis normative forces, 314
Sunstein, Cass, 216, 269
supererogatory duties, 114
superior epistemic status of professionals,

204
superior epistemic warrant, 7–8, 165, 198
supplementary thesis, 80, 83, 92
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balancing tests, 231

T.J. Hooper, 5, 164, 171, 198, 206
no custom either way with respect to

radio use, 169
rejection of Coase theory, 175

Tanistry Case, 151
Taylor, Michael, 21
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Texas & Pacific Railway v. Behymer, 164,

167, 175, 198, 206, 210
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as rejection of Landes and Posner’s

analysis, 175
Holmes, Judge Oliver Wendell, 167
n-person Prisoner’s Dilemma, 208
Railroad’s Custom, 210
Worker’s Custom, 209f
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theorists, action-oriented, 137, 144
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thirty-seven distinct modalities of rational
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Tonsillectomy Game, 194
tort, dominant account

corrective justice, 10
economic account, 10

tort law, commonwealth, 234
tort law, pragmatic explanation of, 10
tort, liberal political theory, 237
tort litigation, American, 235
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model of, 298
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9
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Wabash Railway Co. v. McDaniels, 175
Wagon Mound II, 223
Walmart, 290
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Webber v. Bank of Tracy, 167
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websites

attempt to foster consumer trust, 299
cooperative, 283
coordination games of, 12
Industry Coordination Game, 257f
Industry Respect Game, 253f
interactions, 246
Large Strategic Interaction, 273f, 299f
legislative requirements of, 277
personal-data practices, 297
privacy disposition, 301
Small Strategic Interaction, 274f, 300f

welfare-enhancing capabilities, 198
welfare-maximizing courts, tool for,

199
welfare maximization markers, 8
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