
Index

Aarnio, A., and D. N. MacCormick (eds.) Legal
Reasoning 335

‘abduction’ see reasoning
abortion see women
abstract concepts 166
abstraction, ladder of 299–304, 386–7
accidents see compensation
actions, justifications for 88–9
adherence to rules 119
adjusters 38–9
‘adventurous barrister’ (theoretical character)

138, 139
adversarial process 307, 309, 337, 338
adviser see counsellor
advocates/advocacy 135, 291, 296–7, 307–9

Advocate-General of the Court of Justice of
the European Communities 320 (see
also Court of Justice of the European
Union)

rival arguments 340–3
skills 360–3
standpoint 363–4
see also ‘adventurous barrister’; adversarial
process

Africa
health care/human rights 59–60
traditional societies, dispute settlement 35–7

Alderson B 170, 299
algorithms 4–5, 44–5, 358
All England Law Reports 230, 245–8, 263–4,

269, 273, 292, 322, 327
alternative dispute resolution 40–1, 269
ambiguity 167, 331

normative 244
syntactic 168

amendment, methods of see legislation
analogy see reasoning
Anderson, T., D. Schum and W. Twining,

Analysis of Evidence xvii, 358

anthropology 35
‘anti-globalisation’ movement 8
apodosis 90–2
application of rules 131–2, 145–7
Arend, A. C. 102
argument(s)
analysis/structure 338–43, 351–2, 355–6, 358
construction 236–67, 347–8, 358
styles of 360–3

Aristotelian Society 16
Arnull, A. 321
Arusha people 35–7, 40, 136
assumpsit 192
Atiyah, P. S.
Accidents, Compensation and the Law

38–9, 40
Pragmatism and Theory in English Law 100

Atkin, Lord 144, 297, 298–304, 359, 362–3
Austin, John 86

‘bad man,’ standpoint of see Holmes, Oliver
Wendell

‘baffled medic’ response 74, 162
Bankowski, Z., andD.N.MacCormick, ‘Statutory

Interpretation in the UK’ 189, 236–7
Bankowski, Z., and G. Mungham, Images of

Law 120
Barthes, Roland 372
Bates, T. St.J. 319
Beck, Robert see Wood, Denis
Beldam LJ 323
benefits, conferring of see regulatory techniques
Bennion, F.
On Statutory Interpretation 244–5, 255,

266, 366
Statute Law 186

Bentham, Jeremy 40, 105, 117
Berman, H., Law and Revolution: the Formation

of the Western Legal Tradition 8
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The Bible 12
bigamy xviii, 46–53, 92–3, 104, 164, 235, 271,

272, 273, 340, 348, 363–5
analysis of statute wording 339–43, 355–6
social context 339–40

Bills see legislation
bin Laden, Osama 320
Bingham, Lord 242–3, 245, 249, 255, 257
‘black letter’ approach 69

divergences from 70
Blair, Tony 117, 213
Bloody Sunday 126
Bloom, Lackland, Methods of Interpretation

150, 335
Boudin,. K., et al, The Bust Book: What to do till

the Lawyer Comes 21–2, 23
breach of contract 39–40
Brendel, Alfred 123, 370
Brett MR 300
Browne-Wilkinson, Lord 263, 264
Buckmaster, Lord 170, 296–7, 298–304, 358,

362–3
burden of proof, reversed 332–4

Calvino, Italo, Invisible Cities 21, 23
Cane, P. 38–9
capital punishment 88, 113
Cardozo, Benjamin N. 17
Carswell, Lord 230, 242
‘case,’ definitions 268–9
case notes 271–5, 313
Case of the Legalistic Child see Legalistic Child
case stated 271, 272
‘cautious solicitor’ (theoretical character) 138,

308, 337
cessante ratione, cessat ipsa lex 114–15, 158–61
children, role of rules in upbringing 24

see also criminal responsibility, age of;
Legalistic Child

Christian J. 50
civil servants, standpoint of 18–19, 189, 220
class words 166
clear cases 189
Cleasby B 300
clothing, regulation 25, 29
Clyde, Lord 256–7, 323
Cockburn CJ 46–52, 272–3, 298, 340, 343,

351, 358
codes of conduct 43–4
Coleridge J. 140
Collingwood, R. G. 16, 22, 246, 367

Columbia University 22
commands 86–7
common law xxi, 106–7, 131–2, 244, 311,

347, 348
‘movement’ 9
(unsystematic) evolution 99–100

compensation
for accidents 37–9

compliance 41–4
creative 42–3
and international human rights agreements 44
strategies 41–2

compromise, rules as 87, 117
concentration of fire, principle of 361–2
conditions of doubt see doubt

consequentialism 88–9, 352, 353, 355
consistency 146

arguments based on 98, 100–1, 347–8
Consolidation Acts see legislation
constructivism 371, 374–5
contextual approach 70, 371
contingency, extraordinary 182–3, 186–7
continuous variation 169–71
contract law 191–2, 284–5

see also breach of contract; non-contractual
relations

control orders 292
conventional legal defence 21–2
conversion courses xxi
cooperation (of rule-maker and interpreter)

114–15, 141–2
Corbin, Arthur 35
Council of Europe 223 (see also European Court

of Human Rights)
counsellor, standpoint of 17, 18, 307–9, 364
Court of Justice of the European Communities

125, 282, 319–21, 337
Cownie, F., et al, English Legal System in

Context 97
Craies on Legislation 243
Craig, P., ‘Formal and Substantive Conceptions

of the Rule of Law’ 33, 34
cricket 81–2
Criminal Code, draft 228, 259
criminal process, interpretive roles in 135–6
criminal responsibility, age of 292–3
Cross, Sir Rupert 138, 139, 238, 241, 243, 305,

312, 365–6

Dale, Sir William 223
Darling J. 142–3
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Davis, John W. 361–2
decision 268
declaration of incompatibility 332
declaratory theory 293–5
deduction see reasoning, deductive
defamation 272
defence see conventional legal defence;

necessity, defence of
Dembour, Marie-Bénédicte 326
Denman, Lord 48, 50
Denning, Lord, MR 41, 53–8, 144, 184–5, 188,

287, 362
deontology 88
deregulation orders 217–18
Derrida, Jacques 372
desuetude 158, 233–4
devolution xix, 10, 194–5, 197, 212, 227, 234
diagnosis see diagnostic model; doubt,

conditions of; problems
diagnostic model 178–83

application 183–92
rules not in fixed verbal form 190–1
uses/limitations 185–90

dialectical process 273, 337
see also adversarial process

The Digest (formerly English and Empire Digest)
297

Dilhorne, Viscount 185
Dilthey, Wilhelm 123
Diplock, Lord 185, 188, 288
discretion 5
disputatio 337
dispute settlement 35–7, 108, 269
domestic violence xviii, 78–9
Donaldson, Lord, MR 41, 63, 287
Dorfman, A., and Mittelart, A., How to Read

Donald Duck 374
doubt, conditions of 140–1, 176–8, 230

diagnosis 178–92, 235–6
particular case 181–3

drafting 5, 142, 165–6
gender neutral 239
problems 179–80
see also information technology; legislation;
Office of the Parliamentary Counsel

drug offences 71
duress 93, 284
duty of care 362
Dworkin, Ronald 58, 64, 81, 82–5, 124, 188, 347,

371, 373
hard cases 354

‘Hercules’ (ideal judge) 98–9, 147, 353–4
‘How to Read the Civil Rights Act’ 365, 369
Justice in Robes 347–8
Law’s Empire xvii, 98–100
legal reasoning model 353–5, 357, 363, 372–5

‘Earthy’ (common-sense commentator) 156–7
Eckhoff, Torstein 347, 356–7
embryos, use to save another’s life 64–6, 88
emergency legislation see fast-track legislation
emergency vehicles see fire engines
enforcement 135
legalistic 143–4

entrepreneur, standpoint of 17
equal opportunities policy/legislation 109, 110
Equality and Human Rights Commission 109,

110, 197
equity, maxims of 84, 347
Esmeralda (imagined city) 21
ethical pluralism see pluralism
etiquette 23–4, 29
European Community/Union law xvii, xix, 193,

197, 230, 315–35
conflicts with national laws 101
Decisions 316–17
direct effect 315, 319
Directives 316–19, 323–4 (see also Table of

statutes and legislative instruments)
Framework Decisions 324
history 316
interpretation

by European Court 320–1
by UK courts 321–5

judicial style 334–5
‘pillars’ 316
Regulations 316–18 (see also Table of statutes

and legislative instruments)
Treaties 316–18, 322
UK obligations 195, 282, 315, 318–19

see also Court of Justice of the European
Communities

European Court of Human Rights
establishment 325
impact of decisions on law reform 198, 227
‘margin of appreciation’ 331
see also human rights, European Convention

for the Protection of Human Rights and
Fundamental Freedoms (ECHR)

evidence 130
exceptions 56–7, 92–4
implied 171–2, 180
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executive estoppel 266
exegesis 123, 125
exemptions 56–7, 92–4, 172
expert systems 224–5
expository approach 69
expressive function see rules
extra-territorial jurisdiction see legislation

fact(s) 125–31
categorization of 271–2, 313
disagreements over 181, 186
distinguishing on 302
factual context of rules 149–50
finding 125–6
mixed fact and law, questions of 127
questions of, vs. questions of law 126, 128–31,

269, 312–13
types of conclusion 126–7
undisputed 77, 126, 338–9

fallacies xiv–xv, 118–19
‘buried treasure’ 122–3

family relations, law of xviii
in African societies 35–7
see also domestic violence; marriage, laws of

fast-track legislation 204, 318
fire engines 53–8, 87, 93–4, 172
fireside equities 182–3
Fiss, O. 40
flexibility 190

see also open texture
‘floodgates’ argument 170, 299
folkways 154–5
food and drink, maintenance of standards 112
formalism 42–3, 114–16, 118–19, 143, 145, 305

defined 115
Foucault, Michel 27
Frost, Robert, ‘The Silken Tent’ 7
Fuller, Lon L. 84, 106, 118

The Case of the Speluncean Explorers 140–1
The Morality of Law 141, 142

functions of rules 107–11

Galligan, D. 102
Law in Modern Society 26–7

gambling, regulation of 43, 110, 193
‘game’ 162–3
generality, levels of 272, 302, 303–4, 313, 348
Ghandi, Mohandas K. (Mahatma) 22
Giddens, Anthony 8, 87
globalisation xvii, 8–9

of knowledge xvii

oversimplification of issues 8–9
range of uses 8

Goddard, Lord 244
Goff, Lord 283, 293–4
Goffman, Erving 28, 101
Goodhart, A. 305–6
Gottlieb, G. 90
Gray, J. C. 156
Greene, Lord, MR 287
grievances, remedies for see regulatory

techniques
Griffiths, John 96, 117
Guest, A. G. 347
Guest, Stephen 188
Gulliver, P., Social Control in an African

Society 35–7, 40, 136

habits 85–6
Hale, Baroness 264, 281
Hansard see legislation; statutory interpretation
Hansard Society for Parliamentary

Government 195–6, 199, 209
Hanson, Sharon, Legal Method, Skills and

Reasoning xxii
hard cases 188, 354

see also doubt, conditions of
Hare, R.M., Moral Thinking 62–3, 64
Hart, H. L.A. 84, 96–7, 99, 100, 123, 150, 162, 343

The Concept of Law 82, 148–9, 166
‘Dias and Hughes on Jurisprudence’ 167–8

Hawkins, Keith, Environment and Enforcement
41–2

Hay, Douglas 140, 145
Heller, Joseph, Catch-22 13–14, 143
‘Henry VIII clauses’ 217
‘Hercules’ (ideal judge) see underDworkin, Ronald
hermeneutics 123, 125, 335
HM Revenue and Customs 231
Hobhouse, Lord 265, 331
Hoffmann, Lord 246, 262, 284–5
Holmes, Oliver Wendell Jr., J. 38, 169–70, 294,

346–7
‘BadMan’ 16, 20, 22, 23, 86, 119–20, 121, 135,

177, 364, 374
Holmes, Sherlock (fictional character) 345
Hospers, John, Introduction to Philosophical

Analysis 349
House of Commons 209, 216

Modernisation Committee 207–8, 209
House of Lords

Constitution Committee 204, 210
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Delegated Powers and Regulatory Reform
Committee 217

legislative role 207, 210–11, 216–17, 229
reforms 210, 229, 279
role in appeals structure 189, 273–4, 285
treatment of precedent 283–5, 287, 290

(see also precedent(s): Practice Statement)
Human Fertilization and Embryology

Authority (HFEA) 64
human rights

conflicting claims 62–6
conflicts with national laws 105, 329–32
European Convention for the Protection of

Human Rights and Fundamental
Freedoms (ECHR) 5, 58–66, 325–6

implementation in the UK 327
international instruments 44, 60–1
international vs. domestic law 58
interpretive obligation on domestic counts

282, 329–34
moral vs. legal 58–9
obligations on public authorities 328–9
UK legislation seeHuman Rights Act 1998 in

Table of statutes and legislative
instruments, declarations of
incompatiblity, European Court of
Human Rights

UK obligations 195, 282
hunting, Hunting Act 2004 77, 104, 138, 172,

207, 274, 327, 333–4

ijtihad 123
imperfect rules 148–72, 178–81

arguments for 148–9
inadvertence 154, 178
incompatibility, declaration of 332
inconsistency see consistency
indeterminacy 314, 372, 374–5
individuation of rules 105
induction see reasoning, inductive
information technology 224–5

see also expert systems
inhuman or degrading treatment 5, 164

interpretation 59–60, 62
see also torture

innovation 11
instrumentalism 114–19

defined 115
mature 117
naïve 116–17
unconstrained 117–18

insurance 38–9
intention 127, 149, 150–7
ascertainment 151–3
of collegiate rule-makers 155–7
doubtful 178–9
judicial interpretation 249–55

Internet 224, 225, 226, 270
interpretation 10–15, 105–7, 119–20
aids 121–47, 236
‘best it can be’ 124, 372–4
combination of theory and practice xiv–xv, xx
and creativity 122–3
definitions 10–11, 122–4, 131
features specific to legal context 11
good vs. bad 11
importance in legal studies xiii–xiv, xx–xxi, 11
liberal 123–4, 125, 143–4, 145, 371–2
literal 125, 143, 144, 145, 250
objects of 12, 124–5
oversimplification xviii, 138
problems of see problems
purposive 116, 118, 253–7, 320–1
range of contexts 3–4
skills 183, 337, 367–8
theory of 365–70, 375
see also statutory interpretation, purposes

Interpretation Acts see statutory interpretation
interpreter(s) 267
discretion 146
diversity 133–41
puzzled see doubt; puzzlement
relationship with rule-maker see cooperation;

rule-maker(s)
situation 366–7
unhappy 119–20, 138, 139–41, 143, 144, 147,

187, 302
see also judges, standpoint

‘is’ vs. ‘ought’ 100, 344, 351, 363
Islamic law see minorities, religious

Jacob LJ 278, 287–8, 307
Jefferson, Thomas 230
Judge, Sir Igor 251
The Judge Over Your Shoulder (Treasury

Solicitor’s Department publication)
18–19, 32

judges
appointment 291
interpretation of law see statutory

interpretation
majority decisions 282
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judges (cont.)
reasoning 352, 357
role in legal process 135, 136–7, 369–70
standpoint 16, 17–18, 307, 309–10, 369
see also interpreter(s)

judicial interpretation see statutory
interpretation

judicial regrets 140
judicial restraint 169–70
judicial review 19, 292
jurist, standpoint of 17
‘Juristic Method, Job of’ 108

Kafka, Franz 102
Kant, Immanuel 94
Keeling Schedule 219
Kelly, David 126
Kelly CB 300
Kelsen, Hans 84, 98, 99
Kent, Ann, China, the United Nations and

Human Rights 44, 50
language 146–7, 149, 162–8, 313

ambiguous see ambiguity
emotive 5, 116, 140, 144, 362–3
faulty use of 162, 164–5, 168, 179
interpretation of 126–31
vague see vagueness
see also abstract concepts; class words

law
activist reliance on 21–2
in context 69 (see also contextual approach)
and fact see fact(s)
international 9
levels of 9–10
non-state 9
participant-based nature xv–xvi
questions of 125–31, 269, 272–5, 307–8,

312–13, 339–43
rival approaches to 69 (see also ‘black letter’

approach; contextual approach;
expository approach)

sub-state 9
transnational 9, 10

Law and Literature movement 124, 370
Law Commission 195, 198, 219, 226–9, 239, 259
Law Jobs Theory 107–11, 113, 114

limitations 109
law reports 269–70, 290–1, 295–6

criteria for inclusion 269–70
neutral citation 270
see also All England Law Reports

lawmaker see legislator; rule-maker
Lawrence, Stephen 109
‘lawyerlike’ language/behaviour 144, 338
leading cases 188, 255
Leamington Spa 31
lectures, as social sphere 26–7
leeways 145–7, 308
legal method xiii, xxii–xxiii, 366

defined xv
legal positivism 82, 84–5, 188, 305, 354
legal process see criminal process, interpretive

roles in
legal realism 35, 99–100
legal systems 97–8, 105, 191–2

see also common law; systemic view of law
legalism 4, 12–15, 136, 140, 143–5
Legalistic Child, Case of the xx, 4, 14–15, 22,

73–7, 90–1, 92, 93, 104, 113, 136–7, 143,
159–60, 177, 183, 187

legislation 193–229, 230–67
affirmative resolution procedure 216
amendment(s) 206–7, 210–11, 219, 240
methods of 218–19

‘better legislation’ agenda 208–12
bilingual 318
Bills
carry-over 211
civil law drafting 223
drafting 204, 205, 213, 219–24, 231,

242–3, 311
framework 203, 215–16
passage 206–12
preparation 203–6
Private Member’s 198, 201
programming 200–3
skeleton 215–16
timetabling 201–3, 211
undraftability 180

classification 225–6
codes of practice 212
commencement 232–3
communication 248–9
competence 195, 196–7
Consolidation Acts 202, 226–8, 229
consultation 199–200, 202
deregulation 214, 217–18
duration 233–4
ECHR compatibility requirement 329, 331–2
explanatory notes/material 209, 220, 238,

258, 259
geographical extent 234–5
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intelligibility 212–24 (see also plain English
drafting)

interpretation see statutory interpretation
law reform measures 203, 208–12
negative resolution procedure 216
plain English drafting 220–2
policy making and 194, 198, 200
post-legislative scrutiny 211
pre-legislative scrutiny 208–9
preambles 238, 321
process xix
programming 200–3
reactive 117
retrieval 224–5
scrutiny 194, 207–12, 216–18
secondary 215, 216, 225, 248, 251, 332
statements of principle 222–3
statements of purpose 222–3
statute book 224–9
Halsbury’s Statutes 225
Statute Law (Repeal) Acts 202,

227–8, 229
Statute Law Revision Acts 202, 227–8, 229
Tax Law Rewrite 223–4

statutes 193
non-enacting parts 237–8
Public General Acts and Measures 193–4,

196–8
quantity and scope 196–8, 213–18
repeal 227–8, 247
retroactive effect 233, 295
retrospective effect 233, 247, 295
usability 222

subordinate see secondary
‘super-affirmative’ procedure 217–18, 332
theory of 366–7
treaties, enactment 330–1
unintended consequences 117, 222
see also Hansard Society for Parliamentary
Government; House of Commons; House
of Lords; Office of the Parliamentary
Counsel; Renton Committee; statutory
interpretation

legislative process 193, 195–6, 206–12, 229
legislator

relationship with interpreter see cooperation
standpoint of 16, 17–18, 363

Legrand, Pierre, Prof. 334
levels of law 9
Levi, Edward 349, 350
literary interpretation, and law 370–2, 373, 375

analogies 370–1, 373–4
divergences 370
see also Law and Literature movement

Llewellyn, Karl xvii, 35, 106, 107–11, 113, 142,
147, 244, 296, 309–10, 313, 334, 362, 367

The Common Law Tradition 18
Encyclopedia of Social Sciences 276

Lloyd, Lord 244
Logan, T. see Schostak, J.
logic 338, 344–7, 351
formal 346–8

Macauley, S., ‘Non-contractual Relations in
Business: a Preliminary Study’ 39–40

MacCormick, Neil xvii, 123–4, 305, 306,
310, 367

legal reasoning model 352, 353, 354–5, 358
Rhetoric and the Rule of Law 11, 122
see also Aarnio, A.; Bankowski, Z.

MacCullum, Gerald 151
Mackay, Lord 262, 290–1
Mandela, Nelson, Long Walk to Freedom 22, 23
Markesenis, Sir Basil, Prof. 334
marriage, laws of 112, 149, 293
see also bigamy; domestic violence;

minorities, religious
Martin B 365
Marxism 33–4, 69, 374
Maxwell on the Interpretation of Statutes 244
McBarnet, D., and C. Whelan, ‘The elusive

spirit of the law: Formalism and the
struggle for legal control’ 42–3

medical treatment 63–6
Melville, Herman 28
mental hospitals 28
Mill, John Stuart, A System of Logic 32
Millett LJ 267
Milsom, S. F. C. 191–2
minorities, religious xviii
marriage laws 53, 149, 351, 364
objections to medical treatment 63–4

‘mischief rule’ see statutory interpretation
mischiefs 69–79
mitigation 56–7
moralism 88
morality 59–60, 69, 84, 372
tales see stories

Morgan, J., Debrett’s New Guide to Etiquette
and Modern Manners 23–4

Morris, Clarence, How Lawyers Think 14
MPs, expenses xviii, 194, 204
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muddling through see pragmatism
Mummery LJ 97, 235, 323
Mungham, G. see Bankowski, Z.

National Assembly for Wales 10
national borders, (diminishing) importance

xvii
naval discipline 28
necessity, defence of 56
negligence 126–8, 130, 298–304, 307–9

medical 127
‘neighbour’ principle see negligence
Neill, Sir Brian 267
Nelson, (Horatio) Lord 57
Netherlands 126
Neuberger, Lord 269, 293
New Evidence Scholarship xvii
New York Review of Books 371
New Zealand Law Commission 97, 239
newspapers 3, 6
Nicholls, Lord 251, 252, 285, 293
non-contractual relations 39–40
normative orders see pluralism
norms see rules
Northern Ireland Assembly 10
Nottingham, Lord 170

obiter dicta see precedent(s)
O’Brian, Patrick, Master and Commander 7
Office of the Parliamentary Counsel 180, 203–6,

221–2, 224, 225, 231, 238, 239
Oliver, Dawn 87
Olivier, Laurence 123
Olympic Games 197
‘one right answer’ xvii, 357, 367
open texture

of language 162
of rules 149, 169–72

overruling see precedent(s); prospective overruling

Page, A., Complete Etiquette for Ladies and
Gentlemen 23, 29

Palmer, Sir Geoffrey 97
parks see public amenities, regulations of

conduct
Parliament

significance 193–4
see alsoHouse of Commons; House of Lords;
legislation

Parsons, Talcutt 10
Paterson, Alan 283

Patten J. 249, 253
Payne, D. J. 156
Pearson Commission 38
Peirce, C. S. 345
penal sanctions see punishment; regulatory

techniques
persuasion, methods of 360–3
Phillips, Lord 254, 328
Pigott J. 300
Pinochet, Augusto 182
‘plain English drafting’ see legislation
Plowman J. 57
pluralism 3

ethical 89
interpretive 11
legal 8, 101
moderate xvii–xviii, 375
normative xvii, 6–7, 101

policy/ies
exclusion from legal reasoning 353, 354
relationship with rules 82–3, 111
rules as instruments of 110, 160–1 (see also

instrumentalism; ‘mischief rule’)
Popplewell J. 243–4
positivism see legal positivism
Pound, Roscoe, II Jurisprudence 16–17, 22
power, relationship with rules 119–20
practices 85–6
pragmatism 7, 20, 100, 200, 262
preambles see legislation
precedent(s) 137–8, 276–314

adverse 289, 296–304
binding 281–2, 285–6, 288, 289, 302 (see also

ratio dedicendi)
Court of Appeal 285–90
doctrine of xxi, 70, 184, 276, 277, 279–95,

321, 360 (see also declaratory theory)
obiter dictum 304, 312
overruling 277, 280–1, 283–4, 290, 292–3
by statute 311

per incuriam decisions 283, 286, 287, 296
persuasive 281–2, 289, 304
Practice Statement (House of Lords) 283–5,

289, 295
prospective overruling 285
reporting 269–70, 290–1
res judicata 270, 295
retrospective 294–5
reversing 280–1
rules of see doctrine of
sequence of 292
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symbolic function 291
techniques of 277, 278, 296–304
see also statutory interpretation: legislative
history

prediction(s) 72
relationship with rules 86

Prescott, Captain 115
prescription(s) 72, 91

prescriptive theory 367–8, 375
prudential vs. normative 81–2

pretence, role in legal studies xv–xvi
see also standpoint

primary/secondary rules 96–7
principles 88

relationship with rules 81, 82–5, 111
prison(s)

African, conditions 59–60
rules 27, 101

private arrangements, facilitiation of see
regulatory techniques

privilege 261
Privy Council, Judicial Committee 282
problems 69–79

complexity 76–9
diagnosis 72–4, 77, 177, 336
social 71, 79
solution(s) 71–2, 77, 336–7
failed 74–5
multiple 76
premature 74–5

theoretical vs. practical 70–1, 76
Prohibition 109–10
prospective overruling 285
protasis 90–2, 302
protest activity 128, 134
public amenities, regulation of conduct

29–31
Public General Acts and Measures see legislation
Punch 136
punishment 92
purposes see rules

statutory statements of see legislation
puzzlement 121, 139, 147, 176–8, 289–90,

336, 369

race relations 109, 110–11
ratio dedicendi 91, 137–8, 277–8, 287, 304–12,

369
ratio legis 150
rationalism 74

limitations 76

Rawls, John, ‘Two Concepts of Rules’ 17–18, 22
Raz, Joseph xvii, 29, 118, 373
Between Authority and Interpretation 11–12,

84, 121, 124, 370
Practical Reason and Norms 32, 81

‘Reading Law Cookbook’ xv, xx
reading(s)
problematic 176–92, 248–57 (see also

diagnostic model; problems)
questioning approach xv
routine 175–6, 245–8
skills xv, xviii–xix

realism see legal realism
reasoning 336–8, 343–65
‘abductive/retroductive’ 345
by analogy 345, 349–51, 352
‘chair-leg’ metaphor 355–6
closed system 346, 359–60
deductive 344–8, 352
inconclusive 351–2
inductive 344–5, 348–9, 350, 352
and interpretation 351–63
lawyers’ 336, 338, 363–5
legal 336, 338, 349–50, 352–65
normative 335, 344–5, 351
practical 351–2
syllogistic see deductive
‘weighing/balancing’ metaphor 356–8
see also advocacy; algorithms; argument(s);

dialectical process; facts, legalism; logic;
validity

reasons 32–5, 158–62, 352–5
authority 353, 354, 359
goal 353
hierarchy 354, 360

independent 355–6
relations between 357–8
rightness 353
substantive 352–3, 354
validity 359–60

regulations 32–5
regulatory agencies 193
regulatory techniques 41–4, 111–14
administrative-regulatory 111–12, 113
benefit-conferring 112
facilitiatory (of private arrangements)

112
grievance-remedial 111–12
penal 111–12, 113

Reid, Lord 255, 310
reification 102–7
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relationships
domestic 24 (see also domestic violence;

family relations, law of)
institutional 25–8
interpersonal 23–4
public 29–31

religious practices, at variance with law 53
see also minorities, religious

Renton Committee 195, 196, 218–19, 222,
238, 239

repeal see legislation
reporting see case notes; law reports
res judicata see precedent(s)
retributionism 17–18
retroactive effect see legislation
‘retroduction’ see reasoning
retrospective effect see legislation
revolutionary, standpoint of 21–2, 119
Richards, I. A. 368, 375
Riddell, P., Parliament Under Pressure 207
Ross, H. Lawrence, Settled Out of Court 37–8, 40
rule handling 132–3, 135–6

direct study xiv
interpretive functions 132–3
problems 97

rule-maker(s) 135, 141–3, 170–1
constraints 149–50
incompetent 178–80, 336–7
indeterminate and collegiate 154–7
legalistic approach 143–4
relationship with interpreter 146, 160,

181 (see also cooperation)
standpoint of 121
see also intention; legislation; legislator

rule of law 32–5, 118, 136, 143, 194
rules 80–120

alternatives to 108–9
changes 133–5, 180–1
character 91
co-extensive with policy 82–3
complex 44–5, 235–6
and compliance 41–4
concept of 80–5
consequences 146, 153–4, 181
defined 80–1, 83–4
density 101–2, 213
and dispute settlement 35–7
evasion see interpreter(s): unhappy
expressive function 367
form/structure 89–92 (see also apodosis;

protasis)

functions 29, 107–11
home 24 (see also Legalistic Child; television,

rules for watching rules)
norms 35, 80–1, 83
physical embodiment 103
place in legal system xiv, 3, 37–8, 84–5, 105
purposes 35–40, 44, 110–11, 116, 149, 150–4,

158–62, 213–14
reification 102–7, 125
relationship with other rules 179, 191–2
relationship with results 4, 35–44, 83, 88–9
and relationships 23–31
‘rules of thumb’ 32, 81, 115, 272, 273–4, 361–3
sanctions 92
scope 91, 123–5, 131–2, 141
social/institutional context 4
symbolic function 113, 200, 367
and systems 97–102
tacit/unwritten 89, 96, 106–7, 125, 146, 311
as techniques of social management 111–14
typologies 95
users 21, 176, 222
and values 87–9
variety of 94–7
verbal formulation 89–92, 95–6, 106, 142,

146, 165–6
visual presentation see algorithms
see also adherence to rules; application of
rules; drafting; fact(s); functions of rules;
imperfect rules; individuation of rules;
interpreters; language; legalism; open
texture; policy; primary/secondary rules;
reasons; systems; validity

Ryan, W., et al, The Increasing Use of Logical
Trees in the Civil Service 45

Sampford, Charles 99, 233
Saville inquiry 126
Scarman, Lord 114, 185, 188, 242, 261, 287
‘Sceptic,’ figure of 155–7
Schauer, F., Playing By the Rules 32, 115
school rules 25–6, 29, 87, 110
Schostak, J., and T. Logan (eds.), Pupil

Experiences 25
Schum, D. see Anderson, T.
Schutz, Alfred 367
Scottish Parliament 10
Scrutton LJ 347
secondary rules see primary/secondary rules
Select Committee on Violence inMarriage 78–9
settlement 35–40
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Shakespeare, William
Hamlet 124, 373–4
The Merchant of Venice 13, 140, 141, 143

Simon, Lord 284, 293
Simonstein, F., ‘Ethical Considerations for

Tissue Typing’ 66
Simpson, A. W. B. 99
situations, distinguished from rules 106
‘slot-machine’ model see systemic view of law
small businesses 101–2
Smith, Zadie, White Teeth 26
social control/management 35–7, 111–14

non-legal applications 113–14
social science 123
social security 38–9
sociology 38, 366
‘soft law’ 43–4, 236
Solomon (Biblical character) 12
standpoint 15–23

choice of xvi, 77, 242, 307
clarification xvi, 4, 15, 72, 176, 231, 270–1
differences in 16–17, 22–3, 71, 77–8, 136–7,

363–5, 369
importance in legal studies xv–xvi
rival advocates’ 340–3
‘top-down,’ preference for 4, 137–8, 369
users 21, 171, 222

statute book see legislation
statutes see legislation
statutory bodies 193
statutory interpretation 46–53, 70, 128, 184–5,

230–67, 273, 365–6, 368
absurdity 247, 260, 341
golden rule 253

aids to 236–40, 259–67 (see also legislative
history)

by analogy 351
canons 237–57, 360
codifying Acts 247
Consolidation Acts 247
desuetude 233–4
generalia specialibus non derogant 247
Hansard, use of 257–8, 260, 261–4, 331
Interpretation Acts 239–40
judicial interpretation 5, 38, 140, 142–3, 144,

240–57, 334–5, 369
court’s ‘basic task’ 242–3, 331

legislative history 257–67
literal rule 250 (see also formalism)
‘mischief rule’ 114–15, 158–61, 253–5, 272–3,

342–3

modern approaches 253–5
in pari materia 240–1
preambles, use for 238
purposive 249–55, 320–1, 323–4 (see also

‘mischief rule’; purposes)
stages 249
taxing statutes 231, 250, 260–1
travaux préparatoires, use of 260, 266–7
treaties 246, 247, 266–7
see also drafting; human rights; intention

Steyn, Lord 257, 259, 265–6, 331–2
Stone, Julius 336
stories 313–14 (see also literary

interpretation)
subject, standpoint of 16, 134
subsidiarity see European Community/Union law
Summers, Robert 111–14, 352–3, 354–5
Sumner, Lord 300
Sumner, William Graham 154–5, 190
‘sunset clauses’ 234
SupremeCourt of the United Kingdom xix, 189,

197, 274, 279, 285
‘surface law’ 35, 125
syllogisms see reasoning: deductive
symbolic function see precedent(s); rules
syntactic ambiguity see ambiguity
systemic view of law
articulation 98–9
objections 99
vs. pragmatic/social view 99–101, 346–7

systems 97–102
conflicts between 101–2
see also legal systems; systemic view of law

Tamanaha, Brian 33, 34, 117–18
Tattum, D., ‘Disruptive Pupils: System

Rejects?’ 25
tax
avoidance 134
consultants 142, 231, 374
statutes see statutory interpretation
Tax Law Rewrite 223–4

television, rules for watching 15, 87, 103–4, 106,
108–9

terrorism 113, 234, 292, 320, 327
texts see interpretation: objects of
theology 123, 313–14, 372, 375
Thomas LJ 218–19
Thompson, E. P. 33–4, 117
Thornton, G., QC 218, 224
Thring, Sir Henry 218
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Tindal CJ 49–50
Tomasic, R. 366–7
torture 5, 62, 89, 163–4

absolute prohibition 83, 87, 235, 325
definition 164
justification 88–9
see also inhuman or degrading treatment

total institutions 27–8, 101
Toulson LJ 250–1, 254
traditional approach (to law) see ‘black letter’

approach
traffic offences 126–8, 130

see also fire engines
travaux préparatoires see statutory

interpretation
treaties

enactment see legislation
interpretation see statutory interpretation

tribunals 278–9
Turnbull, I. 224
Twining, William, General Jurisprudence 8–9,

35, 59–60
see also Anderson, T.

ungovernability 26
‘unhappy interpreter’ see under

interpreter(s)
universities see lectures, as social sphere
users, standpoint of 21
utilitarianism 17–18, 88–9, 117

vagueness 167, 171–2, 186–7
validity

of reasoning 359–60
of rules 105, 119, 133, 177

values 87–9
intrinsic vs. extrinsic 88
overlap with rules 87–8

variation see continuous variation
‘vehicle,’ concept 162, 167, 171–2
‘vicarious immunity’ 347
violence (vs. non-violence), as revoutionary

policy 21, 22
see also domestic violence

vulnerable persons, protection of 43, 64–5

Waismann, F. 165
waiving (of rules) 172
Walker, D. 305
Walker, Lord 322
Ward LJ 340
‘Washington Consensus’ 8
water, cleanliness 59–60
waterboarding 89
Weaver, J. Gillis 334
Weber, Max 38, 69
Whelan, C. see McBarnet, D.
White, J., Heracles’ Bow 130
Wigmore, John H. 358
Wilberforce, Lord 261–2
Williams, Glanville 340
Willoughby, Peter, Prof. 231
Wisdom, John 314, 355–6
Wittgenstein, Ludwig 89, 162–3
women

right to dispose of own body 63–6, 88
social relationships with men 23–4

Wood, Denis, and Robert Beck, Home
Rules 24

Woolf, Lord 288
work to rule 41, 143–4
World Bank 35

X = X = X 312–14

zebra crossing 130
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