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‘Ali, Fatima, and their sons, 185

Avert the hudiid punishments in cases of
uncertainty, 62, 66, 72, 78, 88

Do not spend two consecutive nights without
your last will and testament being written
and placed underneath your pillow, 141

Every lineage, [blood] relationship, and
relationship by marriage will be severed
on the Day of Resurrection—except for
my lineage, my [blood] relationship, and
my relationship by marriage, 185

Fatima is part of me; what disquiets me
disquiets her, 183

Fear God—and treat your children equitably,
206, 208

Al-Hasan and al-Husayn are the masters of the
youth residing in the Garden, 183

I have left among you that which, if you hold
fast to it, you shall not go astray. One of
the two is greater than the other—the
Book of God is a rope extended from the
sky to the earth; and my descendants
(“itrati), the people of my house. The two
shall not be divided until they arrive at the
pond (al-hawd). Therefore, consider the
manner in which you determine my
succession in them, 185

It is better for you to leave your heirs rich than
to leave them destitute, begging from
others. Any expense that you incur,
seeking thereby the face of God, will be
rewarded—even the morsel of food that
you put into your wife’s mouth, 206
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Knowledge of the family of Muhammad frees
one from the Fire; love of the family of
Muhammad [merits] permission [to cross
the bridge known as] al-Sirat; and a
relationship of clientage with the family of
the Prophet [merits] security from
punishment, 183

Muslims are partners in three things: water, fire,
and pasture, 95

O people, I have left among you that which, if
you hold fast to it, you will not go astray:
The Book of God and my descendants, the
people of my house, 167, 185

O Prophet of God, what thing is there that is
not lawful to withhold? He said, “Water”,
95

The person who will receive the most painful
punishment on the Day of Resurrection
will be the scholar whose knowledge did
not benefit him, 67, 79, 91

The sacred law is magnanimous with regard to
the hadd punishments in cases of
fornication, for it averts them in cases of
uncertainty, 74

... [TThose living upstream retain [the water]
until it reaches the ankles; then they send
[it down], 95, 133

Whoever dies loving the family of Muhammad
dies forgiven; verily, whoever dies loving
the family of Muhammad dies a Believer
whose faith is complete, 185

Whoever is first to that in which no Muslim has
preceded him, he has prior claim to it, 95
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‘Abd al-‘Aziz b. Abi Jama‘a al-Tujibi, Aba al-
Fadl (qadi of Fez), 152, 162-3
‘Abd al-Haqq, Marinid Sultan, 14, 162
‘Abd al-Malik b. Marwan, 78
‘Abd al-Muw’min, Almohad caliph, 100
‘Abd al-Rahman (Rahha) b. ‘Ali b. Abi al-‘Ula’,
24,26, 30, 3440, 42-3, 46-8, 50-1
‘Abd al-Rahman b. Masiina, 142-3
Wasiyya of, 143
‘Abd al-Rahman b. Muhammad b. Khannisa,
Abu Zayd, 145-50, 152, 158, 161, 163
creates familial endowment, 148, 150, 163
death of, 152
‘Abd al-Rahman b. Rashid, Abi Zayd, 152, 163
swears oath, 163
‘Abd al-Wadid dynasty, 170, 178
‘Abd al-Wahhab b. ‘Ali, 173
‘Abdallah b. Abi ‘Abdallah Muhammad, 217-20
‘Abdallah b. Khannisa, Abi Muhammad,
152-5, 160-1, 163, 165
‘Abdallah b. Khanniisa, Aba Qasim, 161-3, 166
deposition of, 160-2
refuses to swear oath, 163, 166
serves as his father’s legal representative,
161-2
Al-‘Abdusi, ‘Abdallah b. Muhammad b. Miisa b.
Mu‘ti (mufti), 99, 110, 126-7, 133, 136
Al-Abili, 93 n. 152
Abu al-‘Abbas Ahmad b. ‘Abd al-Rahman b.
Muhammad b. Ahmad al-Sharif al-
Tilimsani
biography of, 172-4
Chief qadi of Granada, 172
studies with Ibn Marzaq VI al-Hafid, 173
See also al-Sharif al-Tilimsani
Abl ‘Abdallah Muhammad, litigant, 217-23,
226
accused of collusion, 221

heirs of, 220
minor children of, 217
See also Abu al-Fadl Abu al-Qasim al-Sharif,
Ahmad b. ‘Abd al-Halim
Abi ‘Amr ‘Uthman, Hafsid Sultan, 217
Abit Bakr b. Abi Hazm, 69
Abu Bakr b. Marziiq, 172. See also Ibn Marziq
V1 al-Hafid
Abu Dawad, 173
Abi al-Fadl Aba al-Qasim al-Sharif, 217-21
See also Abi ‘Abdallah Muhammad; Ahmad
b. ‘Abd al-Halim
Abii al-Fadl al-Zarhiini, 145-6, 150
Abi al-Faraj b. ‘Abd al-Rahman b. Muhammad
b. Ahmad al-Sharif al-Tilimsani, 168-9,
1767, 180, 187, 191-4, 198-202, 204, 232
admonished by Ibn Zagha, 199-200, 204, 232
and Ibn Marziaq VI al-Hafid, 1724
invested into the Suhrawardi order, 174
juristic identity of, 201
status as sharif denied, 180, 187
studies mysticism, 173
taunts Ibn Tsa al-Battiwi, 168, 192, 198, 200
verbal exchange with the two Ibn ‘Isas, 168,
176, 202
See also al-Sharif al-Tilimsani
Abu Hammi II, ‘Abd al-Wadid Sultan, 170, 184
brings al-Sharif al-Tilimsani back to
Tlemcen, 170
Abii Hanifa, 61, 87 n. 138
Abi al-Hasan ‘Ali, Marinid Sultan, 14, 141, 173
Abu al-Hasan Sulayman, 59
Abu Hurayra, 67
Abit ‘Imran al-Hawrani, 59
Abii ‘Inan Faris, Marinid Sultan, 17, 82, 87 n.
133, 170, 188 n. 90
adopts title of amir al-mw’minin, 82
captures Tlemcen, 170
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Abi Madyan, 15, 172-3
shrine of, 172-3
Abi Muhammad ‘Abdallah b. Muhammad b.
Ahmad al-Sharif al-Tilimsani, 170,
172-3
biography of, 172
succeeds his father as director of the Madrasa
Ya‘'qibiyya, 172
See also al-Sharif al-Tilimsani
Abu al-Rabi Sulayman b. Abi Thabit, Marinid
Sultan, 25, 60, 82
appoints al-Sughayyir as chief qadi of Fez,
60, 82
Abi Sa‘id ‘Uthman II, Marinid Sultan, 13
Abi Said ‘Uthman 111, Marinid Sultan, 14,
25-6, 34, 54, 83, 86-7, 162
as khalifa, 86
receives letter from al-Sarifi, 83
releases political prisoners, 26
title of, 83
Abi Thabit b. Abi Ya'qub Yusuf, Marinid
Sultan, 25
Abi Yahya ‘Abd al-Rahman b. Muhammad b.
Ahmad al-Sharif al-Tilimsani, 170, 173,
176-17, 179, 192, 199-200, 204-5
as object of curse, 176, 192
author of Ta’lif “ala al-maghfira, 172, 177,
199, 205
significance of his name, 172
teaches Ibn Zaghu, 177, 179, 192, 199
See also al-Sharif al-Tilimsani
Abu Yahya b. ‘Abd al-Rahman b. Salih
(witness), 149, 151
Abu Yahya al-Sakkak, 172
Abt Ya'qub Yusuf, Marinid Sultan, 13, 24-6,
60, 82, 106
appoints al-Sughayyir qadi of Taza, 60
assassination of, 25
Abi Ya'shan, 114-15
Abi Yisuf Ya‘qib, Marinid Sultan, 12-13, 162
Abi Yisuf Ya'qab al-Mansar, Almohad caliph,
100
Abii Zakariya’ Yahya, Wattasid, 162
Abun-Nasr, Jamil, 100
Adam (prophet), 181, 193, 195, 205
Aghlabids, 11
Ahmad b. ‘Abd al-Halim, 217-8, 220-1
See also Abi ‘Abdallah Muhammad; Aba al-
Fadi Abi al-Qasim al-Sharif
Ahmad b. Abi ‘Abdallah Muhammad, 217-20
Ahmad b. Isa al-Battiwi (the father). See al-
Battiwi, Ahmad b. ‘Isa (the father)
Ahmad b. Isa al-Battiwi (the son). See al-
Battiwi, Ahmad b. ‘Isa (the son)

Ahmad b. Muhammad b. ‘Ali b. Muhammad al-
Sabbagh (witness), 133 n. 142
Ahmad b. Rashid, Aba al-‘Abbas, 145-7, 150
‘A’isha bt. ‘Abd al-Rahman b. Khanniisa, 145-6,
148, 150, 152, 154, 156-8, 160, 164
‘A’isha bt. ‘Umar b. ‘Abd al-Salam al-Yafrini,
wife of al-Haskari, 55-8, 61-2, 68, 71,
74-6, 81, 84, 88,91-2,94
marries al-Haskiiri, 55-6, 71
pregnancy of, 57, 74-5, 92
voice of, absent from historical record, 88,
92,94
‘Alawids, 170
Algeria, 4
‘Ali b. Abi Talib, 13, 90, 182, 186, 190
as khalifa, 86
‘Ali b. Abi al-‘Ula’, 24-6, 28, 30-8, 40-3,
45-51, 53, 86, 231
deathbed statement of, 32, 48
estate of, 26
See also Maymuna; Salim, son of Maymiina;
Talha b. Abi al-‘Ula’; Tawatara; ‘Uthman
b. Abi al-“Ula’
‘Ali b. Hirzihim, 16
Almohads, 12-13, 15, 54, 92-3, 100-1, 107,
119, 131, 187, 201
See also Ibn Tamart
Almoravids, 11, 117, 201
and castle building, 117 n. 74
Amat al-Rahman, wife of Ahmad b. ‘Abd al-
Halim, 218
See also Ahmad b. ‘Abd al-Halim
Al-Amidi, 173
Al-Andalus, 5, 7, 20, 87, 100, 117, 216
and Zahirism, 100
meso-scale irrigation systems in, 117
Tawlij in, 216
Aristotle
defines equity, 204
Arzila, 25
Asad b, al-Furat, 11
Asbagh, 70, 130, 132, 214, 216, 226
Al-Ashraf, Ayyubid Sultan, 183 n. 49
Al-Awrabi, ‘Abdallah b. Muhammad b. ‘Abdallah
al-Fasi (chief qadi of Fez), 133 n. 143
Al-Awrabi, Muhammad b. Muhammad (qadi),
99,133,136
‘Ayn al-Kanf (spring), 115
‘Ayn al-Sultan (spring), 115
Al-Azafi, Abu al-‘Abbas Muhammad b.
‘Abdallah al-Lakhmi al-Sabti, 182
Al-Azdi, ‘Abdallah b. Ahmad b. Muhammad
(chief qadi), 99, 119, 136-7
Al-Azdi, Abu al-Walid Hisham b. ‘Abdallah, 191
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Bab al-Futah, in Fez, 150
Al-Baji, 59
Bani ‘Abd al-Wad, 4
Banit Budarmayn, 210
Bana Burtal, 210
Bani Ibn Sahib al-Salat, 188
Bant Kanikas, 210
Bant Khanniisa, 143, 145-6, 149, 152, 154, 164
Banu Rashid, 145-7, 159
Bant Walid, 108
Bant Wanghil, 113-14
Bana Zarhini, 145 n. 17, 164
Al-Baradhi‘i, Abu Sa‘id Khalaf, 59, 106, 108,
173, 190
Al-Baridi, Ibrahim (resident of Wadi Zgane),
102, 114, 116, 135
Al-Battiwi, Ahmad b. ‘Isa (the father), 168-9,
172, 174, 176-7, 179-80, 187, 1914,
196-202, 205, 232
accused of slandering the Prophet, 193-4
denies Ab al-Faraj’s status as a sharif, 187
Juristic identity of, 201
member of the Zanata tribe, 168 n. 2
slanders several sharifs, 169, 193, 199
taunted by Abu al-Faraj, 168, 192, 200
verbal exchange with Abu al-Faraj, 168, 172,
176, 194, 200
Al-Battiwi, Ahmad b. Isa (the son), 168-9, 172,
174, 176-7, 179-80, 191, 193-7, 199,
201-2, 205, 232
curses the Prophet, 169, 193
slanders several sharifs, 169, 199
verbal exchange with Abi al-Faraj, 168, 172,
176
Al-Battiwi, Ahmad b. Muhammad al-Mawasi,
Abu al-‘Abbas, 168 n. 1
Al-Battiwi, Tsa b. Ahmad b. Muhammad, Aba
Mahdi 168 n. 1
Al-Batti’i/al-Battiwi, Muhammad b. Tsa
(witness), 159
Battiya, tribe of, 168 n. 2
Al-Bija’i, Abu ‘Ali al-Hasan b. Husayn
issues fatwa on transmission of sharaf, 184
Bilad Bablan, 97
Bougie, 185
Bousquet, G.H., 1-2
Al-Bukhari, Muhammad b. Isma‘l, 54, 88, 93,
173
Bulliet, Richard, 13

Castile, 25
Central Atlas mountains, 54
Ceuta, 14, 25

falls to the Portuguese, 14
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Cordoba, 230
Cornell, Vincent, 17

Damascus, 142, 183 n. 49
Dar al-Hadith al-Ashrafiyya, 183 n. 49

Egypt, 182

Fakhr al-Din al-Razi. See al-Razi, Fakhr al-Din
Fatima (Prophet’s daughter), 13, 182, 1846
and transmission of sharaf, 184-5
Fatima bt. Abi ‘Abdallah Muhammad, 217-20
Fatima bt. Abi al-Fadl al-Zarhtni, 145-52, 161,
163
creates familial endowment, 148, 150, 163
death of, 152
physical features of, 151, 161
revokes earlier bequest, 149, 151
wealth of, 145
Fatima bt. Muhammad b. ‘Abd al-Rahman b.
Khannasa, 152, 183
Fatimids, 11, 201
Fez, 4-5, 12, 14, 16, 23, 26, 40, 54, 60, 65, 82,
85, 88-9, 93, 95-7, 101-2, 108-9, 119-20,
127, 135, 139, 141-2, 147, 149-51, 164,
170, 185, 202, 230
affected by drought, 102, 127
as capital of the Marinids, 101
as seat of chief qadi, 119-20
Bab al-Futiih in, 150
divided into factions, 85
Fez Jadid, construction of, 12
Friday mosque in, 147, 149-51, 155-7, 159
Mosque of the Sharifs in, 170
plague in, 142, 151
tomb of Idris II in, 14, 202
Figuig, 101
Filali dynasty, 201
Frankfurter, Felix, 23

Al-Gardis, Muhammad b., 4-5
gives al-Wansharisi access to his library, 4
Al-Ghasawi, Abii Zayd ‘Abd al-Rahman b.
Muhammad (qadi), 210-13, 217
requests judicial opinion, 210-12
Al-Ghazali, 15, 1734, 177
Gibralter, Straits of, 25
Goldziher, Ignaz, 1
Granada, 5
Great Atlas mountains, 54

Habermas, Jiirgen, 89 n. 140
Hafsids, 87
Hajji, Muhammad, 6
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al-Haramayn al-Sharifayn, 183
Al-Harith b. Miskin al-Qadi, 198
al-Hasan b. Ali, 13, 170, 182-4, 190, 201
Hashim, 13
Haskura, 54, 92
and the Almohads, 92 n. 151
tribe of, 54, 92
school for Qur’anic exegesis in, 54
Al-Haskuri, Aba Yahya, of Miltana, 93 n. 153
Al-Haskuri, Muhammad b. Shu‘ayb, 87 n. 137
Al-Haskuri, Musa b. Yamwin, Abu ‘Imran,
nicknamed al-Bukhari, 53-8, 61-3, 65,
67-9, 70-2, 74-8, 80-94, 231
accused of committing zina, 54, 57, 80, 92
accused of mocking Islam, 71, 80, 84
Almohad sympathies of, 93
as holy fool (madjdhiih), 92
as Malamati sufi, 92
as negative role model, 90
as victim of plot, 92, 94
claims to be a mujtahid, 534, 67,70, 84, 91,
93
demonized by al-Sarifi, 82
early training of, 93
flogged, 81
heterosexual, 77
interest in prophetic hadith, 93
memorizes Sahih of al-Bukhari, 54, 93
“The mocking mufti”, 83 n. 117
portrayed as arrogant, supercilious, and
manipulative, 91
released from prison and exiled, 87
reluctant to lie in presence of professional
witnesses, 58
urinates in Tunisian mosque, 87, 91-3
uses his knowledge to subvert the shari‘a, 65
Al-Hawdi, Abd ‘Abdallah Muhammad, 214 n. 20
House of Abu al-<Ula’, 24--5, 47
Al-Husayn b. ‘Ali, 1824, 190
Husayn b. ‘Asim, 216

Ibn ‘Abbad, 169
Ibn ‘Abbas, 58, 63-4, 69, 70-3, 76, 80, 91, 93
on khul¢ divorce, 58, 63, 69-71, 91
Ibn ‘Abd al-Barr al-Qurtubi, 29, 175, 191, 213
on sabb al-nabi, 175
Ibn ‘Abd al-Rafi‘, Abu Ishaq Ibrahim b. Hasan
(mufti)
issues fatwa on prophetic descent, 184
Ibn ‘Abd al-Salam al-Sanhaji (professional
witness), 33
Ibn Abi Zamanayn, 59
Ibn Abi Zayd al-Qayrawani, 111, 173,224
Ibn al-Ahmar, 96-7

Ibn ‘Arafa, 123 n. 102, 185 n. 62
Ibn al-‘Arif, 16
Ibn ‘Ashir, 87 n. 133
Ibn ‘At al-Shatibi, Abii ‘Umar Ahmad b. Haran,
213-14
Ibn ‘Ata> Allah, 169
Ibn ‘Attab, 215-16
Ibn Battita, 142
Ibn Fattiih, 213
Ibn Habib, Aba Marwan ‘Abd al-Malik, 130 n.
128, 208, 226
Ibn al-Hajib, 173
Ibn al-Hajj, 215-16
Ibn Hamdin (qadi), 215
Ibn Hazm, 58 n. 22
Ibn Hisham al-Nahwi, 173
Ibn Juzayy al-Gharnati, 29, 176
on sabb al-nabi, 176
Ibn Khaldan, 83, 141-2, 172
Ibn al-Khatib, 60
Ibn Lubbaba, Abu ‘Abdallah Muhammad b.
‘Umar, 224
Ibn al-Makwi, 215
Ibn Malik (grammarian), 173
Tbn Manzar
defines tawlij, 209
Ibn Marziq VI al-Hafid, Muhammad b. Ahmad
(mufti), 153, 157-62, 1724, 177, 184, 205
and Abu al-Faraj al-Sharif, 1724
death of, 174
issues fatwa on transmission of sharaf, 184
sufi saint, 173
Ibn Maryam, 173
Ibn al-Mawwaz, 226
Ibn al-Qadi, 54, 81, 87, 90
Ibn al-Qasim, Aba ‘Abdallah ‘Abd al-Rahman,
50, 110-11, 124-6, 129, 131, 1334, 188,
216, 223
Ibn Qunfudh al-Qusantini (mufti)
Issues fatwa on transmission of sharaf, 184
Ibn Rushd, the Grandfather, 29, 41-2, 46, 49-50,
59, 63-5, 68, 71, 78-81,90, 111, 124-5,
127, 1304, 157-8, 173, 216, 223-5
on legal effects of silence, 223
on mut‘a, 63-5, 71, 78, 80, 90
on water law, 110-11
Ibn Sahib al-Salat, Aba Marwan ‘Abd al-Malik,
188 n. 76
Ibn Taymiyya, 58 n. 22,93 n. 153
on divorce oaths, 93 n. 153
Ibn Timart, 12, 93 n. 152, 100, 187 n. 74, 201
claims to be the mahdi, 12
exercises {jtihad, 12
founder of new madhhab, 12, 100
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Ibn ‘Usfur (grammarian), 173
Ibn Warasin (resident of Wadi Zgane), 102,
114-15, 135
Ibn Yanis, 59, 108
Ibn Zaghi (mufti), 172, 177-9, 181-2, 184-91,
193-200, 202-5, 232
admonishes Abi al-Faraj, 199200, 205
and juridical Sufism, 205
as a sufi, 177
character of, 205
death of, 177
fatwa of, 178-200, 202-5
his students, 177
his teachers, 172, 177, 199
linguistic skills of, 194
professor at the Madrasa Ya’qubiyya, 177
seeks middle ground, 179
teaches Ta’lif ‘ala al-maghfira, 177
Ibn Zaksi
studies with Ibn Zaghu, 177
Ibn Zarb, Abii Muhammad b. Baqi, 224
Ibn al-Zubayr, 78
Idris, Hady R., 9
Idris I, 13, 201
Idris 11
tomb of, 14, 170, 202
Al-ldrisi, 113 n. 60
Idrisids, 4, 201
Ifrigiya, 7, 11, 16, 184
Imkudan, 115
Al-‘Imrani al-Idrisi, ‘Abd al-Rahman, 108-9
Isa b. Dinar, 130, 134
‘Iyad. See Qadi ‘Iyad.

Jabal A‘ras, 210

Jabal Sliliya, 96

Jabal Wansharis (Ouarsenis), 4

Jabal Zarhun, 145 n. 17

Jabir b. ‘Abdallah (Companion of the Prophet),
185

Ja'far b. Sulayman, governor of Medina, 78,
200

Jami“ al-Ajda’, in Fez, 59

Jami© al-Sabirin, in Fez, 150, 157

Al-Jazili, Abu ‘Abdallah Muhammad b.
Sulayman, 15

Al-Jazali, Muhammad b. ‘Abd al-Razzaq (chief
qadi), 99, 121-2, 136

Jerusalem, 66 n. 56

Jutis, 13

Kardad, 115
Khalil b. Ishaq, 173, 176, 193, 196
Al-Kinani, 173
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Lagardére, Vincent, 9

Al-Lakhmi, 40-2, 44, 46, 48, 59, 75 n. 90, 108
Lamta, 113 n. 60, 114

Larache, 25

Las Navas de Tolosa, battle of, 101

Leo Africanus, 96, 98, 102

Madrasa Ya‘qubiyya, in Tlemcen, 170, 172, 177
Al-Mahdi (‘Abbasid caliph), 62 n. 40
Mahzir, 110, 129
Majshar al-Qal, 113-16, 122
Majshar Umm Majshal. See Umm Majshal
Malaga, 25, 66 n. 56
Malik b. Anas, 29, 66, 69, 714, 77-8, 80, 85,
106, 126, 156, 173-5, 200, 230
applies hadd punishment, 724, 77
as model figure, 200
flogged by governor of Medina, 78, 200
issues fatwa, 78, 200
on gadhf, 175
See also Mudawwana
Malwiya river, 96, 168 n. 2
Al-Mansiir (‘Abbasid caliph), 78, 200
Al-Maqgqari,
denies sharifi status of the mizwar of the
sharifs, 188 n. 80
Marinids, 4, 10, 12, 14-15, 17-18, 24, 54,92,
100-1, 134, 201
and Malikism, 100
and Sharifism, 13-14, 201
control over the countryside, 95
interest in Sufism, 15, 101
involvement in dispute resolution, 18
links to landowners in Wadi Zgane, 98
support for education, 100
titles of, 17, 82-3
Marrakesh, 12, 101
Marwan b. Hakam, 69
Masmuda, 12, 24,92, 145n. 18
Al-Matiti, 213
Maymiina (female slave), 24, 26, 28, 30-3,
35-9,42-3,45,47-9
See also ‘Ali b. Abi al-<Ula’; Salim, son of
Maymuna; Tawatara
Al-Mazari, 74
Mazdgha (Ar.: Mazdagha), 96-8, 100-1, 103,
109, 112-13, 116, 118-23, 125-32, 135-6,
138,232
See also Zgane; Wadi Zgane
Mazdgha b. Handash, 120
Al-Mazini
studies with Ibn Zagha, 177
Mecca, 13
Medina, 230
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Meknes, 101
Middle Atlas mountains, 10, 95-7, 113 n. 60,
117 n. 74
Milyana, 93 n. 153
Al-Mishdali, Nasir al-Din (mufti), 185 n. 62
Al-Mi‘yar, Kitab, 4-6, 8-10, 20, 24, 48, 556,
81, 90, 96, 98, 101, 109, 136, 149, 207,
211,217,225
as a resource for judges, 7
as a source for history, 9-10
chronological parameters of, 6
completed, 5, 211, 217
composition of, 5, 10
geographical range of, 6
Preface, 6
size of, estimated, 6
title of, 6
See also Al-Wansharisi, Ahmad
Mosque of the Shurafa’, in Fez, 14
Mount Sefrou, 96
Mudawwana, of Sahnan, 63-5, 69, 100, 108,
124 n. 108, 126, 208
on mut‘a, 64-5
on tawlij, 208
on zina, 69
See also Sahniin
Mudhaynib, 110, 129
Muhammad the Prophet, 62, 80, 85, 110, 142,
174, 1767, 180-6, 194-5, 197-8, 200,
203
cult of, in Egypt, 182-3
descendants of, maligned, 180
experiences anxiety, 85, 90
inviolability (hurma) of, 86, 177, 181-6
most beloved of God’s creations, 181
on mut‘a, 65
on water, 110 n. 43, 129
relics of, 183
sanctity of his descendants, 182, 184, 198
sandals of, 183 n. 49
slander of, 167, 175-6, 194, 198
Muhammad III Ibn al-Ahmar, Nasrid Sultan, 25
Muhammad IV, Abd al-Wadid Sultan, 4
Muhammad b. ‘Abd al-Rahman b. Khannusa,
145-6, 148, 150, 152, 154, 156-8, 160,
164
Muhammad b. ‘Abd al-Rahman b. Yaskun al-
Kinani (witness), 149, 151, 163
Muhammad b. ‘Abdallah, 78
Muhammad b. ‘Abdallah b. Ahmad (witness),
159
Muhammad b. Ahmad b. Marziaq (mufti). See
Ibn Marzaq VI al-Hafid

Muhammad b. Ahmad b. Rashid, Abi ‘Abdallah,
145-6, 149-50, 152-7, 159-63, 166

Muhammad b. ‘Ali b. Abi al-Ula’, 24, 26, 32-3,
35,37,43,47

Muhammad b. ‘Ali b. Muhammad al-Malili
(witness), 127 n. 121

Muhammad b. ‘Ali b. Muhammad al-Misbah
(witness), 133 n. 142

Muhammad b. Isa al-Battii’i/al-Battiwi
(witness). See al-Batta’/al-Battiwi,
Muhammad b. Tsa

Muhammad b. Khanniisa, Abu ‘Abdallah 145,
150

Muhammad b. Malik, 110-11, 124

Muhammad b. Mawwaz, known as Ibn al-
Mawwaz, 75 n. 90

Muhammad b. Muhammad b. ‘Abd al-Rahman
al-Kinani, 133 n. 142

Muhammad b. Muhammad b. ‘Abdallah
(witness), 127 n. 121

Muhammad b. Ziyad b. ‘Abd al-‘Aziz b.
Marwan, 198 n. 123

Muslim b. Hajjaj, 173

Al-Mutawakkil (‘Abbasid Caliph), 198 n. 123

Nakkdar, 168 n. 2
Al-Nasiri, Abtl al-‘Abbas Ahmad b. ‘Ali b.
Muhammad, 210-15, 227
accused of collusion, 211, 213, 227
character of, 213
See also ‘Uthman b. al-Hasan
Nasrids, 5, 25

Portuguese, 14, 169, 202

Al-Qabisi, ‘Ali b. Muhammad b. Khalaf al-
Maafiri, 74 n. 83, 196
Qadi ‘Iyad, 41-2, 46, 49, 74 n. 85, 138 n. 153,
172,182, 193, 196-7
author of Kitab al-Shifa bi-ta‘rif hugiq al-
mustafa, 172
on sabb al-nabi, 193
Qalala (spring), 115
Al-Qalsadi
studies with Ibn Zagha, 177
Al-Qarafi, 59, 173
Qasim b. Sa'id al-‘Ugbani. See al-‘Uqgbani, Abu
al-Fadl Qasim
Qays (tribe), 189
Quraysh (tribe), 189

Rahma bt. Abi al-‘Abbas Ahmad b. Rashid,
145-6, 149-50, 154, 157, 159-60
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Al-Razi, Fakhr al-Din, 173
Rosen, Lawrence, 23, 137, 165, 167, 206, 212,
214

Sa‘di dynasty, 14, 201-2
Sadr al-Hajj, 114, 116
Sahih, of al-Bukhari. See al-Bukhari
Sahnan, 11, 69, 100, 108, 111, 198, 208, 224, 226
See also Mudawwana
Sa‘id b. al-Musayyab al-Makhzami, 77-8, 85
flogged for political transgression, 77-8
Sa’is plain, 96
Salih b. ‘Abd al-Quddus al-Basri, 62 n. 40
Salim, son of Maymuna, 24-6, 28, 30-9, 40-3,
45-51, 231
imprisoned in Fez, 26
referred to as Ibn Abi al-Ula’, 32
See also ‘Ali b. Abi al-‘Ula’; Maymuna;
Tawatara
Sanhaja, tribe of, 54, 108, 113 n. 60
Al-Sanhaji, ‘Abdallah b. ‘Abd al-Rahman b.
Ahmad, 99, 122, 134
Al-Sanhaji, Ibrahim b. Hilal b. ‘Alj,
arranges fatwa collection of al-Sughayyir, 60
n. 29
Al-Sanhaji, Muhammad b. Muhammad (chief
qadi of Fez), 128, 134, 136-7
al-Sanhaji, Yasuf b. Ishaq b. Ibrahim (witness),
120 n. 86
Al-Sarifi, Abu Ishaq Ibrahim b. ‘Ali al-Ma‘afiri
al-Ghazi (mufti), 66-80, 82-8, 90, 92, 122,
232
demonizes al-Haskuri, 82
letter to Abn Sa‘id ‘Uthman, 82-8, 90
Al-Sarifi, Abu al-Rabi‘ Sulayman (mufti), 99,
122, 125-7
Al-Satti, 59
Schacht, Joseph, 2-3
Sefrou, 23, 96-7, 120, 167, 206
Al-Shadhili, 15
Al-Sharif al-Tilimsani, Aba ‘Abdallah
Muhammad b. Ahmad al-‘Alawi, 170-1,
173, 176, 184, 192, 200, 204-5
appointed director of the Madrasa
Ya'qubiyya, 170
as object of curse, 176, 192
biography of, 170
combines sharaf, ‘ilm, and ma‘rifa, 204
education of, 170
Mujtahid, 170
sufi, 170
understanding of “just equilibrium”, 2045
Sibawayhi, 54, 173

Index of Names 257

Sijilmasa, 12, 54, 101
Snouck Hurgronje, C., 1-2
Al-Sughayyir, Abu al-Hasan ‘Ali b. Muhammad
b. ‘Abd al-Haqq al-Yalisati al-Zarwili,
59-69, 72, 74-6, 78, 81-2, 88, 90, 92--3,
99, 106, 109-12, 120, 124, 127, 128 n.
123,132
afflicted by anxiety, 66
“Axis of the Age”, 60
biography of, 59, 109
combines ‘ilm and ‘amal, 60
his students, 59
his teachers, 59
judicial objectivity of, 82
loyalty to Marinid sultans, 60, 82
pro-Almohad sympathies, 93 n. 152
reputation for severity and harshness, 60-1,

81,93 n. 152
Sulayman b. ‘Abd al-Malik (Umayyad Caliph),
78

Sus, 54, 145 n. 18

Tadla, 54
Talha b. Abi al-‘Ula’, 32
Ta’lif ‘ala al-maghfira (Treatise on Forgiveness
of Sins). See Abl Yahya ‘Abd al-Rahman
b. Muhammad b. Ahmad al-Sharif al-
Tilimsani
Tamim (tribe), 189
Tangier
besieged by Portuguese, 14, 169, 202
Tansift, 54
Al-Tasuli, 59-60
compiles fatwas of al-Sughayyir, 60 n. 29
Tawatara bt. ‘Ali b. Abi al-<Ula’, 24, 26, 30-3,
35,37, 39,43,47,49,51,53
See also ‘Ali b. Abi al-‘Ula’; Maymina;
Salim, son of Maymiina
Taza, 60, 82, 109, 142
Al-Tazaghdri, Abu al-Qasim Muhammad b.
‘Abd al-‘Aziz (mufti), 99, 128-34
Al-Tirjali, Isa b. Muhammad (qadi), 26-7,
3041, 42-9, 51, 231
Tirmidhi, 173
Tlemcen, 4, 25, 153, 167, 169-70, 172-3,
178-9, 185, 189, 193, 2024, 214 n. 20
Tanis, 87, 217

Al-‘Ubbad, 173

‘Umar b. ‘Abd al-‘Aziz, 69

‘Umar b. al-Khattab, 86, 90, 181, 190
as model figure, 86
suffers anxiety, 86, 90
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‘Umar b. Rahhu (resident of Wadi Zgane), 102,
114-15, 135
Umm Majshal, 114-16, 122
Umm Tidshal, 113
Al-“Ugbani, Aba al-Fadl Qasim b. Sa‘id (chief
qadi of Tlemcen and a mufti), 153,
159-62, 169, 176, 178, 188, 191, 202, 205
a mujtahid, 169
requests fatwa from Ibn Zagha, 178
sufi, 169
al-‘Uqgbani, Abd ‘Uthman Sa‘id, 177
teaches Ibn Zagha, 177
Al-‘Utbi, Abi ‘Abdallah Muhammad, 110, 224
‘Uthman b. Abi al-‘Ula’, 25. See also ‘Ali b, Abi
al-‘Ula’; Talha b. Abi al-Ula’
‘Uthman b. al-Hasan, known as al-Mahdi al-
Kaniksi, 210-14, 227
accused of collusion, 211, 213, 227
relations with his children, 211, 214
See also al-Nasiri, Abn al-‘Abbas Ahmad
Uzqr, 150

Wadi al-‘Abid, 54
Wadi Sebou, 96, 113 n. 60
Wadi Zgane, 96, 98, 101-2, 112-17, 135, 138
agricultural production in, 103, 135
as meso-scale irrigation system, 117
changes in patterns of land ownership,
investment in hydrology, and land usage,
in, 101, 134
eyewitness description of, 98, 112-17, 119,
128, 130-1, 135-6
iqtd‘s in, 101-2
irrigation system in, 101, 113, 135, 138
and the Almohads, 119
as example of castle/village complex, 118
as tail-ender, 119
Islamization of, 101
See also Mazdhga; Zgane
Waki b. al-Jarrah, 87 n. 138
Al-Walid b. ‘Abd al-Malik, 78
Al-Walidi, ‘Abd al-Sami‘ b. Abi Zayd (witness),
120 n. 86
Al-Walidi, Abi al-Fadl Rashid b. Abi Rashid
(mufti), 59, 99, 106, 108-10, 119-20,
1312
date of death, clarified, 108-9
farmer-jurist, 108
links to the countryside, 108
sufi jurist, 108
tomb of, 108
Walila, 13
Al-Wansharisi, Ahmad, 4-6, 8, 48, 55, 90-1,

96, 98, 109, 134, 136, 149, 178 n. 29, 207,
210-17, 222,225-8,232
as mufti, 6, 207
biography of, 4
comments on a fatwa, 207, 225
completes Mi‘yar, 5, 211, 217
conceives ideas for the Mi‘yar, 5
fatwa of, 212-17
mode of reasoning employed by, 227
receives request for fatwa, 210
See also Al-Mi‘yar
Al-Wansharisi, Ibn ‘Atiyya, 185 n. 62
Al-Waryaghli, Aba Ibrahim Ishaq b. Yahya b.
Matar (mufti), 99, 106-10, 130~1
as sufi mystic, 106 n. 31
biography of, 106
criticizes Marinid sultan, 106
Wattasids, 4, 101
Weber, Max, 23, 52, 232
White, James Boyd, 21

Al-Yafrani, 59

Yahya b. Abi al-‘Ula’, 25-6. See also ‘Ali b.
Abi al-‘Ula’; Talha b. Abi al-
‘Ula%;‘Uthman b. Abi al-Ula’

Al-Yalisuti, Muhammad b. Misbah b.
Muhammad b. ‘Abdallah, 7, 49-50, 99,
124-5, 127, 136

Al-Yaznasini, Ibrahim b. ‘Abdallah (mufti),
26-7,42-4,46-7, 50, 122, 124-5, 127, 136

Al-Zamini (gadi), 57-9, 66, 73, 76, 80-3, 88, 92
chooses between two conflicting fatwas, 80—1
seeks to re-establish communal harmony, 82

Zanata (tribe), 12, 92, 101, 168 n. 2

Al-Zawawi
studies with Ibn Zagha, 177

Zayd b. Arqam (Companion of the Prophet),

185
Zayyanids, 4
Zgane (Ar.: Azkan), 96-9, 101, 103, 107,
109-10, 112-13, 118-32, 135-6, 13940,
232
agricultural production in, 97, 102
appropriation of water by the inhabitants of,
110
establishment of, 107
fortress of, 113-16
mills in the vicinity of, 118
mountains around, 97
spring of, 113-14
See also Mazdgha; Wadi Zgane
Al-Zurayhini. See Al-Zamini
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Acknowledgement (igrar), 18, 32-3, 84, 92,
209-10, 215, 220, 222-8
by a “stranger”, 222-3, 225, 227
by walt, on behalf of minor wards, 2224
of debt, 208, 220, 224-8
of fictitious transaction, 210
of gift, 209
of paternity, 31-3, 43 n. 80
of sale, 212, 215
of zina, 62,76, 84,92
‘Ada (local custom), 107-8, 119, 129, 134,
156
‘Adala. See Witnesses
‘Adil. See Witnesses
Adpvice for rulers (nasihat al-mulitk), 83
Agency, appointment of, 30, 158
See also Wakil
Analogy. See Qiyas
Arbitration. See Sulh
‘Ariyya (loan). See Water law
Asl (initial claim), 66, 75-7, 220
See also Ghalib

Ba’in. See Divorce
Bara’a (quittance), 218-20
issued in place of a fatwa, 40, 46, 48, 50
Baraka (saintly power), 174, 183, 201
Berbers, 96-7, 101-3, 117, 164, 180 n. 40, 201
and meso-scale irrigation systems, 117
and sharifs, 201
customary law of, 103, 118
compared to Islamic law, 117-18
in Wadi Zgane, 96-7
Black Death, 10, 141-3, 147, 164, 170
impact of, 141-2, 170
mortality rates, 141
origin and spread of, 141
recurrences, 142, 151-2, 164, 177

Canals. See Irrigation systems

Castle/Village complex. See Irrigation systems

Commanding good and forbidding evil, 84

Concubine, 7-8, 27-8, 44, 49, 73 n. 83, 74 n. 83,
See also Slaves, female; Umm al-walad

Curses, 169, 176, 191-5, 197-8, 231. See also

Legal doctrine, Maliki, on sabb al-nabi
Custom, linguistic, 174, 195
Custom, local. See ‘Ada

Denial
of paternity, 28, 31-3, 43, 45, 50
of fornication, 75-6, 81, 84
of rumor, 40
Dhurriyya (descendants), 182, 184-5, 193
in connection with sharaf, 185, 193
See also Language, legal significance of;
Sharif
Dinars, ‘Uthmani, 217-20
Dispute resolution
Alternative means of, 95, 137
Diversion dams. See Irrigation systems; Mills
Divorce
Ba&’in (irrevocable), 56-7, 61-2, 69-70
Faskh (annulment), 58, 61, 63, 66, 69-70
‘Idda (waiting period) after, 568
Khul‘, 56-8, 63, 66, 69-71
treated as annulment, 66
Raj‘i (revocable), 56-8, 61
Tahlil (a device to remove an impediment to
marriage), 56-7, 70, 72,91, 93 n. 153
Tamlik (delegated), 56-8
Diwan. See Qadi court
Document specialist (muwaththiq), 147-9, 153,
158
Documents, 19, 35-6, 47, 55, 76, 88, 98, 107,
119, 121-2, 128, 130, 133, 160, 176,
187-8, 218, 220, 225, 229
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Documents (continued)
as evidence, 19, 35, 107, 225
as evidence of sharifian status, 187-9
authentication of, on basis of handwriting,
122, 220
death-and-inheritance, 36, 47
examined by mufti, 130
Istir'@’, 31-1, 40, 43, 50, 120-1, 128, 130,
136, 221-2, 225,227
notarization of, 120
of sale, 218
standards for drafting of, 159
transcribed in request for a fatwa, 55, 229
See also Istir'a> document
Dower (sadaq). See Marriage
Drought, 102-3, 106, 109, 112, 120, 127, 135,
139
See also Water

Economy
and law, 138—40
See also Law
Endowment deed, 150-2, 161, 164
dating clause, 151
drafting of, 158
intent of the founder, 141, 1534, 156, 165,
231
interpretation of, 152, 154
language, meaning of, 154-5, 157-9, 165
omissions in, 157
read aloud in court, 161
transcription of, 164
witnessing clause, 141, 151
Endowments, familial, 141, 144, 148, 161, 164,
208, 229
created inter vivos, 144
defined, 144
descent strategy, 148, 153
fraudulent, 161
testamentary, 144, 149, 163
used to circumvent inheritance rules, 164,
208
See Inheritance system, Islamic
Equity
as defined by Aristotle, 204
See also “Just equilibrium”

as authoritative text, 21

as basis for qadi judgment, 20, 160

as literary construction, 21-2

as occasion for display of technical skill, 232

as occasion for promoting a political agenda,
233

as occasion for thought and argument, 203,
231

as rubber stamp, 50

audience for, 203, 232

authentication of, on the basis of
handwriting, 120, 127, 133, 160

certification of, 120, 133

collection of, 3, 233

composition of, 21, 164

confers legitimacy on hukm, 229

contents of incorporated into legal doctrine, 3

copying of, 120, 127

discursive vitality of, 231

discussed in public, 88

editing (talkhis) and abridgement (tqjrid) of, 7

excursus attached to, 198

issued in congregational mosque or at
entrance to the market, 88 n. 139

issued in response to request from a gadt, 20,
169, 222

Jawab (response), 10, 21-2

primary, 7-9

secondary, 7-8

standard conventions with regard to, 179

timeless quality of, 230

unpredictability of, 232

written in technical idiom, 212

See also Istifta’, Mufti

Fiction, legal. See Hila
Figh (law), 1-2,9

as rational and coherent legal system, 2, 23
as religious law, 1-2

as sacred law, 1

as system of religious norms, 1

as system of religious duties, 1
contribution of mufti to, 3

manuals of, 11

sources of, 1

suffers from ankylose, 2

See also Usal al-figh

Forgiveness, 85, 167, 175, 181, 186, 200, 204-5
See also Repentance; Ta’lif ‘ald al-maghfira

Fornication. See Zina

Furii* (branches of law), 12, 230

Expert Witnesses. See Witnesses; Water,
experts in

Fasad al-zaman (corruption of the times), 90

Faskh (annulment). See Divorce

Fatwa Ghalib (preponderant judicial assumption), 66,
and public sphere, 233 74 n. 83, 75-7
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regarding intercourse, 76
See also Asl
Ghasb (usurpation), 28
Gift. See Water Law
Guardianship. See Wilaya

Hadd punishments, 27-8, 32, 37, 44, 64, 66, 68,
72-5,77-81, 84, 88, 174, 190, 196, 202
applied by Malik, 77
averted by procedural loophole, 196, 202
averted in cases of shubha (doubt), 29, 37,
63,72-3,174
enumerated, 72
for gadhf, 190-1
for rape, 28
for zina, 27-8, 30, 32, 37, 44, 63, 65, 84
See also Shubha
Hadith, 11, 19, 84, 869, 108, 129, 167, 181,
183-5, 203-6, 208, 213, 231
cited in fatwa, 167, 1834
invoked as permission to urinate in a mosque,
88
See also Qur’an; Sunna
Hawala (transfer of debt), 218
Hearsay. See Sama“
Hila (legal fiction), 93 n. 153, 215
Hirz (secured place), 73 n. 83
Hukm (judgment), 19, 23-4, 26, 34, 37, 39-42,
46-7, 52, 59, 81-2, 88-9, 95, 100, 123,
128, 131 135-8, 160, 196, 21
affected by extra-legal considerations, 232
authority of, based on fatwa, 89, 229
grounded in reliable knowledge, 52
issued on basis of fatwa, 217
nullification of, 196
product of legal and extra-legal factors, 232
reversibility of, 19, 137
unpredictability of, 232
See also Fatwa; Legal Procedure, Maliki;
Qadi; Qadt court
Hurma (sanctity), 88, 90, 169, 181-2, 191, 197-9
of God, 88, 181
of the Muslim community, 199
of the Prophet, 86, 169, 177, 181-6, 191,
197-9
of the ‘ulama’, 182
violation of, 90

‘Idda (waiting period). See Divorce
I‘dhar (summoning the defendant). See Judicial
procedure, Maliki
Ijma‘ (consensus), 1, 100, 103, 137
as source of law under the Almohads, 100

Subject index 261

misconstrual of, as grounds for reversing a
hukm, 137
See also Usal al-figh
Ijtihad (independent reasoning), 2, 11-12, 53,
67,70, 84,934, 129, 132, 134, 137, 140,
156, 162, 169, 197, 202, 230
as locus of disagreement, 132
as personal discretion, 197, 202
boundaries of, 94
closing of the door of, 2
door of, in the eighth/fourteenth century, 94
exercised by Ibn Tumart, 12
exercised by qadi, 162
improper use of, as grounds for reversing a
hukm, 137
infrequently mentioned, 230
right to exercise, claimed by al-Haskuri, 84,
93,230
right to exercise, claimed by al-‘Ugbani, 169,
230
right to exercise, claimed by al-Sharif al-
Tilimsani, 170, 230
right to exercise, contested, 55
used to interpret the meaning of an
endowment deed, 156
See also Taqlid
‘Iim (knowledge, scholarship), 55, 60, 67, 79,
85, 88, 90-1
and ‘amal, 60
and rawarur (epistemological certainty), 43
apodictic (gar°), 81
as element of juristic identity, 201, 204
as important social, cultural and religious
value, 90
probable (zann), 81
social utility of, 67, 90
tagwa (God consciousness) as component of,
90
used to promote the goals of Islam, 90
used for un-Islamic purposes, 79, 88, 90
I‘mal (implementation). See Judicial procedure,
Maliki
Inheritance, 10, 26, 36, 47, 145, 147-8, 161,
201,207, 211, 217, 220, 222
Inheritance law, Islamic, 143-4, 147, 161, 164,
207,221,227
agnates, 143
bequests, 143, 207, 209, 225
circumvention of, 207
competes with endowment rules, 164
compulsory rules, 143, 207
results in fragmentation of property, 207
“sharers”, 143
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Inheritance law, Islamic (continued)
Wasiyya (bequest), 38, 48, 141-3, 147, 157,
209
See also Inheritance; Inheritance system,
Islamic
Inheritance system, Islamic, 1434, 207-10
acknowledgement of debt, 208-9, 224
gifts, 208-9, 217, 224
inter vivos transactions, 207-8, 215, 224
post mortem transactions, 144, 207
sale, fictive, 208-9, 212
tawlij (or ta’lij), 206-10, 212-14, 216, 221-2,
225-6,228,232
See also Endowments, familial; Inheritance
law, Islamic; Tawlij
Intent. See Endowment deed
Interdiction (hajr), 209
Igta“ system, 101-2, 103, 135
introduction of, in Wadi Zgane, 103
Irrigation systems, 96, 101-2, 104-6, 111-13,
115-19, 121-2, 126, 128, 130-1, 135
and hyperstability, 118
and milling, 119, 130
diversion dams, 96, 101-2, 105, 110, 113 n.
58, 115-17, 122, 130, 133, 135, 138
canals, 96, 102, 104-5, 115, 117-19, 122,
124, 135, 138
Castle/village complex, as characteristic of
meso-scale irrigation systems, 117-18
in Wadi Zgane, 96, 101-2, 135
sagiya (irrigation channel), 102, 115-17,
1312
in the Mediterranean, scales of
macro, 117
meso, 117
micro, 117
See also Mills, Water law
Irtifaq (gratuitous concession), 107
Ishhad (judicial certification). See Judicial
procedure, Maliki
Istibra@’. See Oaths
Istift@’ (request for a fatwa), 7-10, 20-2, 26,
30-1, 35, 39, 42-3, 47-8, 52, 106, 153,
164, 195, 210-12, 226
documents transcribed in, 21, 32
formulation of, 20, 39, 212, 226
illocutionary purpose of, 47-8, 91
signed, 27
staging of, 48
used to reconstruct events, 211
written at bottom of sale document, 210
See also Fatwa; Mufti; Mustafti
Istighraq al-dhimma (immersion in debt), 26

Istir‘a’ document. See Documents
Istishab al-bakara (presumption of virginity).
See Presumptions, legal

Judgment. See Hukm

Judicial procedure, Maliki, 30, 123, 163
burden of proof, 31, 34, 58, 107, 214, 163, 220
I‘dhar (summoning the defendant), 19, 34,

123,136

I‘mal (implementation), 98-9, 122, 126, 128,
134, 136, 138

Ishhad (judicial certification), 98, 128,
159-60, 210-3

loophole, 195-8
rules of, 211, 226

Juridical Sufism, 16-17, 204
See also Sufism

“Just equilibrium”, 204-5
as defined by Aristotle, 204
See also Equity

Kadijustiz, 1-2, 23, 50, 52, 233
characteristics of, 1-2
defined, 23
See also Weber, Max

Khul‘. See Divorce

Kinship, 164

Language

and intention, 157

and law, 165-6, 1934, 197

contextual qualifier of, 158-9

Idafa (construct state), 1934

Lafz v. ma‘na, 155, 159, 165

legal significance of, 155, 195
“and” (waw), 155-6, 159
“descendant” (dhurriyya), 154-5, 158,

160, 165, 185, 193

“or” (aw), 159
“the first grandfather”, 195, 231
“then” (thumma), 1556

plain meaning of, 157

syntax, 158

Law

and changing patterns of economic
efficiency, 140

and culture, 206, 214

and economy, 98, 13840
models of interaction between, 98

and language, 165-6, 1934

and social harmony, 167

ignorance of, 51, 53, 70, 73 n. 83, 84

knowledge of, used for unlawful purposes, 67

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org
http://www.cambridge.org
http://www.cambridge.org/9780521120593

Cambridge University Press

978-0-521-12059-3 - Law, Society, and Culture in the Maghrib, 1300-1500
David S. Powers

Index

More information

Legal doctrine, Maliki, 3, 27, 177, 229
as cultural form, 229
as mechanism for dispute resolution, 3
levels of awareness of, 44
on gadhf, 174-7, 190-1
forgiveness, possibility of, 175
punishment is 80 lashes, 174, 176, 190
on sabb al-nabi, 167, 169, 1757, 195, 197,
229, 231
consequences of, 169
penalty is stoning, 169, 175-6, 195
repentence, 176
on sexual relations between masters and
slaves, 27
on tawlij, 209-10, 226
on umm al-walad, 28, 30
on water, 103-5
on zing, 29, 62
silence, legal status of, 125-6, 129, 131,
222-3
See also Malikism
“Legal man”, 60, n. 30
Life imprisonment, 61, 65-6, 68, 81, 85

Madhhab, 12,71, 94, 230
Mahdar (minutes). See Qadi court
Madrasa
educational system, goal of, 90
introduced in the Maghrib, 12
recruitment of sufis, 101
sufi masters teach in, 16
Majlis. See Sultan
Majshar (privately owned estate), 113 n. 54
Makhzan (State Treasury), 26
Malikism
and Sufism, 16, 204
as official madhhab of the Maghrib, 11-12
banned by the Almohads, 12, 100
expansion of, 11-12
re-institution of, 12
replaces Zahirism, 92
under the Almohads, 100
under the Marinids, 100, 103
See also Almohads, Judicial procedure,
Maliki; Legal doctrine, Maliki, Sharifism,
Sufism
Ma‘rifa (esoteric knowledge). See Sufism
Marriage
Muhsan (person who has experienced
intercourse in a valid marriage), 61, 68
Mut‘a (temporary marriage), 63-6, 68, 71,
78-80
Nihla (marriage gift), 145

Subject index 263

Rasm al-sadaq (marriage contract), 56, 88
Sadaq (dower), 24, 30, 56 n. 5, 70, 79, 145
Masahha (measurement of water), 113 n. 57,
115-16
Mawlid (birthday) of the Prophet
instituted as official holiday, 13
banning of, 14
See also Sharifism
Mental discernment. See Rushd
Mills, 96, 105-6, 116, 118-19, 121, 129-30, 135
horizontal, 118
relationship to irrigation, 119, 130
placement of, 119
in medieval Europe, 119
used to grind wheat, 129-30, 135
vertical, 118
See also Irrigation systems; Water
Mubashir (person who plans a crime), 194
See also Mutasabbib
Mufti, 20-2
as assessor of legal doctrine, 206
as linguist, 1934
as mediator of disputes, 103, 166
attributes special meaning to ordinary
language, 165
character of, 180, 2034
cites earlier authorities and cases, 213-15, 226
compared to American judges, 21
constructs hypothetical argument, 215-16,
222-3,226
creates legal authority, 229
creativity of, 3, 140
definition of, 3
distinguishes earlier cases, 225
focuses on antecedent concepts, 226
focuses on objective legal facts, 227
hierarchy of, 21, 89
invokes procedural loophole, 195
legal reasoning of, 129, 192, 226
mode of reasoning employed by, 227-8
moral and ethical qualities of, 21
office of, 3, 83
principle aim of, 226
refuses to issue a fatwa, 40
relationship with qadis, 89, 226
reluctance to base his opinion on uncertainty,
224
represents consensus of his madhhab, 230
scrutinizes legal documents, 128
seeks to restore social harmony, 204
work of, complements that of qadi, 206
See also Fatwa; Law; Language; Mustafti,
Qadi; Reasoning, legal
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Muhsan. See Marriage
Mujtahid (jurist who exercises independent
reasoning), 72, 74, 84, 94, 230
engages in direct re-examination of primary
sources, 94
function of, 72, 74, 94
See also Ijtihad; Taglid
Murabits. See Sufism
Mushawar. See Qadi court
Mustafti, 9, 21
adopts impartial attitude toward litigants, 212
establishes terms of the argument, 213
is a qadi, 21
transforms names of litigants into abstract
and impersonal language, 212
See also Fatwa, Istifta’, Mufti,
Mut‘a (temporary marriage). See Marriage
Mutasabbib (person who carries out a crime),
194
See also Mubashir
Nagqib al-ashraf. See Sharifs
Nihla (marriage gift). See Marriage

Norms, legal

conflict with one another, 164-5
Notary, 31, 45, 21011, 213

See also Document specialists

Oaths, 18, 28,93 n. 153, 111, 126, 141, 159,
162-3, 166, 209, 214-16, 229

as means for eliciting truth, 141
decisory, 163, 214
interpretation of, 159
refusal to swear, 163, 166, 216
regarding divorce, 93 n. 153
regarding gratuitous concession of water, 111
regarding istibra’ (absence of pregnancy), 28
regarding legitimacy of transaction, 210
regarding paternity, 28.

Paternity, 8-10, 23, 28, 33, 42, 45-6, 49-50,
188, 229
established on the basis of hearsay or
widespread rumor, 46, 49, 188
of child born to umm al-walad, 28
denial of, 28, 31-3, 43, 45, 50
See also Acknowledgement
Plague. See Black Death
Presumption, legal, 75--6, 81, 139, 214-15, 220,
223
of continuity regarding virginity (istishab al-
bakara), 76-7
positive assertion prevails over negative
assertion, 43

regarding validity of sale, 214
See also Asl; Ghalib
Property, intergenerational transmission of, 142,
164-5
See also Endowments; Inheritance rules,
Islamic; Inheritance system, Istamic
Wasiyya
Puberty (buligh), 8, 209
Public sphere, 89
Public Treasury,
and inheritance, 142

Quadhf. See Legal doctrine, Maliki
Qadi, 1, 3,7, 17-22, 234,202
ability to manipulate legal discourse, 46, 52
and social harmony, 202
and witnesses
elicits supplementary testimony from,
35-7
interrogates, 35, 46
translates testimony of into the language
of the law, 45, 232
applies deterrent punishment, 202
appointment of, 18
as assessor of fact, 206
as mustafti, 20, 88, 169, 222
assessment of, 19
claims ability to distinguish good people
from bad, 206
claims to understand litigant’s state of mind,
38,39, 48
concern for consequences of his action, 206
concern for professional reputation, 20, 39
confirms integrity of witnesses, 227
dissociates two cases, 40, 46
distinguishes between competing versions of
truth, 88
engages in creative jurisprudence, 51
examines documents, 220
function of
as notary, 119-20
authenticates witness testimony, 136
establishes evidence, 136, 222
imposes resolution of dispute, 136
interprets language, 165
mediator, 19, 137, 167
resolution of disputes, 18
image of, 23, 52, 233
influenced by extra-legal considerations, 24,
50, 534, 82,202
invokes socio-cultural assumptions, 52
judicial discretion, exercise of, 35, 51, 202
knowledge of social practice, 38
mode of reasoning used by, 206
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personal knowledge of, 226
potential for abuse and corruption, 51
primary goal in deciding a case, 23, 226
provincial, 18
relationship with muftis, 89, 226
reliance on local community, 45
reluctance to issue a judgment, 128
rhetorical strategies used by, 48
suffers anxiety, 41
weighs truth value of conflicting testimony,
36, 39, 46
work of, 24, 27, 35, 45-6, 52
See also Hukm; Qadi court; Mufti
Qadi al-Jama‘a, 18-19, 119, 121
Qadi court, 18-21, 121, 134, 151, 165
as public record office, 18
location of, 18, 120
Mushawar (advisor), 19-20, 26, 41-2, 49
register (diwan or sijill), 18-9, 21, 121 n. 94,
134, 151
minutes (mahdar), 19, 121
Shara (consultation), 19, 41
Qat (apodictic certainty). See ‘Iim
Qiyas (analogy), 1, 19, 111. See also Usil al-
figh
Qur’an, 1, 11, 19, 83, 85, 88-9, 94, 100, 103,
108, 137, 165, 167, 172, 179, 2034, 213,
227,230-1
and ijtihad, 94
as rhetorical resource, 85, 108
cited in fatwa, 167, 179
cited in letter, 83
interpretation of, 165
specifies hadd punishments, 88
See also Hadith, Sunna; Usil al-figh
Qurb. See Sufism

Raji divorce. See Divorce
Rasm istir‘a’. See Documents
Rasm al-sadaq. See Marriage
Reasoning, legal
ad minorum ad majorum, 155, 183, 195, 214,
226
and rhetoric, 155
formalistic, 227
hypothetical argument, 192, 215-16, 222,
226
interpretive, 227
Lafz and ma‘na, 155
modes of, 89, 206
reductio ad absurdam, 226
See also Mufti
Repentance, 73, 92 n, 148, 167, 176, 204-5
See also Forgiveness

Subject index 265

Rumor. See Sama‘
Rushd (mental discernment), 8, 209

Sabb al-nabi. See Legal doctrine, Maliki
Sacred things. See Hurma.
Sadaq (dower). See Marriage
Sajilin, 147, 150
Sale, 208-16, 218-19, 221-5, 227
and conveyance of property, 213
between “strangers”, 214
document of, 218
fictitious, 215
classified as tawlij, 214
validity of, 213
Sama‘ (hearsay, rumor), 32, 40-3, 46, 49-50
as basis of testimony, 7-8
sufficient to establish paternity, 188
Sagiya (irrigation channel). See Irrigation
systems
Shadhiii order. See Sufism
Shahadat al-ta‘n. See Witnesses
Sharaf (descent from the Prophet), 174, 178,
195, 199
as component of juristic identity, 201, 204
transmittal of, from one generation to the
next, 184-5
establishment of, 1878
See also Sharifism; Sharifs
Sharifism, 13, 169-74, 201-2, 204-5
integration of, into Maghribi society, 205
relationship with Sufism, 15-16, 204
See also Sharaf, Sharifs
Sharifs, 10, 13-14, 103, 108, 167-8, 178,
184-5, 187-9, 190-3, 198-201, 204, 231
act inappropriately, 192
‘Alawid, 170
and dispute resolution, 103
and non-sharifs, relationships between, 13,
167, 198-200, 204-5
endowments created for, 13
establishing the status of, 187-9
Mizwar of, 188 n. 80
Nagib (supervisor) of, 14
proliferate under the Marinids, 13-14, 201
role in defense of Tangier, 14, 202
slander of, 167 ff.
status of, denied, 190
See also Hurma; Sabb al-nabi; Sharaf,
Sharifism
Shubha (doubt or uncertainty), 29-30, 37-8,
44-6, 49, 53, 624, 68, 70, 724, 78, 801,
174, 196-7
cases in which it does not avert the hadd
punishment, 73
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Shubha (continued)

caused by use of the word “al-barta”, 69-70,

72
definition of, 29, 62
degrees of, 72, 74
examples of, 29
with regard to gadhf, 174
See also Hadd punishments
Shura (consultation). See Qadi court
Sijill, 18-19, 21, 121 n. 94, 134, 138, 151
See also Qadi court
Silence, legal status of. See Legal doctrine,
Maliki
Slaves, manumission of, 142
Slaves, female, 24, 28, 30, 42-3, 53, 215, 231
as dower, 24

impregnation of, acknowledged by master, 38

market value of, 37, 434

sexual relations with, 27-8, 30, 42

‘Uqr (decrease in market value of female
slave caused by loss of virginity), 28, 44

See also Umm al-walad

as rhetorical resource, 85

cited in fatwa, 179

sanctity of, 182

See also Qur’an, Hadith; Usil al-figh

Ta‘addi (unlawful use), 28-9
Tahlil. See Divorce
Tajrid. See Fatwa
Ta’lif ‘ala al-maghfira, 172, 177, 199, 205
See also Forgiveness
Talkhis. See Fatwa
Tamlik divorce. See Divorce
Taqlid, 2-3, 94, 139, 230-1
and legal creativity, 3, 231
as adherence to rule of law, 94, 231
See also Mujtahid; Ijtihad
Tagwa (God consciousness), 80, 90
Tawatur (epistemological certainty). See ‘Iim
Tawlij (or ta’lij), 20610, 212-14, 216, 221-2,
225-6, 228,232
as pejorative term, 209
as term of art, 207, 209

Springs. See Water attitude of Maliki jurists toward, 210
Sufism, 15-17, 101, 103, 169, 172, 177, 204 circumstantial evidence regarding, 210, 214,
and Malikism, 16, 204 228
interest of Marinid sultans in, 15, 101 defined, 209
Jjuridical, 16 evidence required to establish the existence
Ma‘rifa (esoteric knowledge), as component of, 209-10
of identity, 204 indicator of, 216
Murabits, and dispute resolution, 103 sale transaction classified as, 213
Orders (turug), 16 See also Inheritance rules, Islamic;
Shadhili, 15-16, 172 Inheritance system, Islamic
Saints (awliya’), 16 Transaction costs, 139 n. 154
Zawiya, 14, 16
Maliki jurists teach in, 16
Sulh (arbitration), 19, 123, 136-8, 160, 229
binding nature of, 138
defined, 123 n. 102
Sultan, 17, 34, 42, 82, 161-2
applies discretionary punishment, 192, 196
as khalifa, 17, 89
in Qadi court system, 17-18
relationship with jurists, 54
responsible for implementation of hadd
punishments, 82, 84 Qivyas, 1
role of, in dispute resolution, 34, 42, 161, Qur’an, 1, 100, 103, 137
229 Sunna, 1, 100
supervises the office of mufti, 83, 89 See also Figh; [jma“; Qiyas; Qur’an; Sunna
supreme religious and political authority, 89
Majlis of, 17, 34, 53, 162, 165, 170, 188 n. 80

Ulama’, 182
See also Hurma
Umm al-walad, 37,434, 215-16
Maliki legal doctrine regarding, 28, 30
See also Slaves, female
‘Ugr. See Slaves, female
Usal al-figh (sources of law), 9, 59
as tool for reconciling mysticism and
normative Islam, 59-60
Ijma‘, 1,103

Wakil (legal agent), 21, 158

Sunna, 1, 85,91, 94, 110, 129, 132, 134, 137, See also Agency
179, 182, 186, 227, 230 Wali (guardian), 61, 64, 70, 79-80, 148, 161,
and ijtihad, 94 209,217,222
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Wasiyya (bequest). See Inheritance law, Islamic
Water

agricultural use of, 139

allocation of, 97

Subject index 267

Intifa* (beneficial use), 104

Islamic, compared to Berber customary law,
118

Milk (ownership), 104, 117

in proportion to need for irrigation, 112 Wilaya (guardianship), 209, 219

disputes over, 103

See also Wali

domestic uses of, 139 Witnesses, 8, 18, 31-2, 40-2, 49, 77, 79-80, 84,

efficient use of, 119, 139-40
experts in, 98, 118
gifting of, 111, 125, 129
in Wadi Zgane, 102
loaning of (‘ariyya), 130
manipulation by upstreamers, 103
need for, 126
priority in use of
based on historical precedence, 105, 112,
122-3, 127, 132, 139, 231
based on physical location, 105, 129, 139,
231
surplus, 105, 110-11, 120, 122-4, 126, 128-9
theft of, 103

121, 149, 167, 176, 195, 197, 202, 212-16,
218-21, 223,225, 227
‘Adala (integrity) of, 18, 41, 64, 79, 197, 227
“Adil (pl. ‘udal), 31, 334
character of, 41
credibility of, impugned, 37, 39
expert, 77, 112, 116, 131, 139
female, 77
survey Wadi, 112, 116, 131
grounds for rejection of testimony, 45
non-professional, 8
qualifications of, 64 n. 45
Shahadat al-ta‘n, 195-8, 202
testimony of, 18, 36, 49, 50, 98

uses of 104,
for milling, 106, 139 Zahirism, 92, 100
for irrigation, 106, 115 See also Madhhab
See also Irrigation systems; Water, legal Zann (probable knowledge). See ‘Ilim
status of; Water law Zawiya. See Sufism
Water, legal status of Zina (fornication), 27-9, 37-8, 44, 53, 57, 61,

appropriated, 109-10, 112, 117, 124-5, 129
as common property, 133
in canals, 104
in springs, 104-5
in wells, 104
naturally occurring, 104, 117
owned, 105, 122-5
ownerless, 105, 117
subject to usufruct, 105
Water law, 95, 103-5, 229
‘Ariyya (loan), 107, 111, 129-31
gift of water, 111, 125, 129, 131

63-5, 68,70, 72,75 n. 90, 77, 79-81,
84-5,92, 229, 231
acknowledgement of, 62, 76, 84, 92
evidentiary requirements to establish, 81
examples of shubha with regard to, 62
punishment for muhsan is stoning, 38, 48,
61-2,70,72
punishment for virgin is 100 stripes and exile,
61
sacred law is magnanimous with regard to, 62
See also Acknowledgement; Legal doctrine,
Maliki; Hadd punishments, Shubha
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