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THE NEGOTIABLE CONSTITUTION

In matters of rights, constitutions tend to avoid settling controversies.
With few exceptions, rights are formulated in open-ended language,
seeking consensus on an abstraction without purporting to resolve the
many moral-political questions implicated by rights. The resulting view
has been that rights extend everywhere but are everywhere infringed by
legislation seeking to resolve the very moral-political questions the con-
stitution seeks to avoid.

The Negotiable Constitution challenges this view. Arguing that under-
specified rights call for greater specification, Grégoire C.N. Webber
draws on limitation clauses common to most bills of rights to develop a
new understanding of the relationship between rights and legislation. The
legislature is situated as a key constitutional actor tasked with completing
the specification of constitutional rights. In turn, because the constitu-
tional project is incomplete with regards to rights, it is open to being
re-negotiated by legislation struggling with the very moral-political
questions left underdetermined at the constitutional level.

GREGOIRE C. N. WEBBER is Senior Lecturer in Law at the London School
of Economics and Political Science. Previously, he served as law clerk to
the Honourable Justice Ian Binnie of the Supreme Court of Canada and as
senior policy advisor with the Privy Council Office in Canada.
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PREFACE AND ACKNOWLEDGEMENTS

This book explores the limitation of constitutional rights. In matters of
rights, constitutions proceed largely in abstractions, seeking agreement
on grand formulations that abstract away from the controversies of
specific rights-claims. Yet, until they undergo a process of limitation,
constitutional rights lack justification and sense as claims. The limitation
clauses of most domestic and international charters of rights make
explicit the process of limitation necessary for translating underdetermi-
nate constitutional rights into determinate rights suitable for application.
The argument defended in this book is that the limitation of constitu-
tional rights remains open to re-negotiating by the legislature. It is
argued that constitutions for the most part leave the difficult, contested
and contingent process of limitation unresolved within the constitution
itself and instead, through a limitation clause, authorize the legislature to
complete the limitation of constitutional rights. In this way, the consti-
tution, and especially the limitation of constitutional rights, is conceived
of as an activity. Because the limitation of constitutional rights is pro-
vided by legislation, re-negotiating is always available and may proceed
through regular democratic channels. In this way, the constitution, far
from being abstracted from democratic activity, is forever negotiable by
that very activity.

I am grateful to many people who have contributed, in various ways, to
the development of this book. Some of the chapters are revised from my
doctoral dissertation, others are new. But the general orientation of the
argument was developed during my time at the University of Oxford. I
begin by thanking my doctoral supervisor, John Finnis, for his invaluable
support. He has helped me struggle, far better than I could have done
alone, with the ideas explored in this book. I also owe special thanks to
Chris McCrudden and my two examiners, Richard Bellamy and Leslie
Green, who encouraged me to pursue my project and who challenged me
on some of its core premises. I gratefully acknowledge the support
offered by the doctoral scholarship I received from the Pierre Elliott
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viii PREFACE AND ACKNOWLEDGEMENTS

Trudeau Foundation, the research scholarship from the Government of
Quebec’s Fonds québécois de la recherche sur la société et la culture, and
the ORS Scholarship from the British Government.

In the course of this project, I have incurred many debts. Many have
read drafts (sometimes multiple drafts) of chapters; others provided
excellent challenges in discussions. I wish to thank, among many others,
Larry Alexander, Robert Alexy, Jim Allan, Mark Antaki, Nick Barber,
David Beatty, David Bilchitz, Frangois Chevrette, Hugo Cyr, David
Dyzenhaus, Richard Ekins, John Gardner, Kate Hofmeyr, Grant
Huscroft, Vicki Jackson, Jeff King, Matthias Klatt, Hoi Kong, Mattias
Kumm, Roderick Macdonald, Margaret Martin, Bradley Miller, Kai
Moller, Denise Réaume, Owen Rees, Graham Reynolds, Steve D Smith,
Luc B Tremblay, Jim Tully, Jeremy Webber, Daniel Weinstock, Alison
Young, Paul Yowell and Jan van Zyl Smit. I also benefited from the
opportunity to present numerous chapters at various discussion groups,
conferences and workshops and thank all those who participated. I am
grateful to the two anonymous reviewers contacted by Cambridge
University Press for offering excellent comments and suggestions.
Finally, I thank Finola O’Sullivan and Richard Woodham at the Press,
together with their team, for their professionalism throughout.

Two special debts are owed. One to Graham Gee for challenging,
clarifying, correcting and strengthening the argument at many stages.
The other to Stéphanie Vig for making this project more exciting because
I could share it with her.
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