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abuse of rights, 180, 287, 442
abuses of natural law, 428
acquisition of territory: see annexation and
territorial sovereignty
Acton, Lord
Grotius’ place in history of freedom, on,
365n.
‘reason of state’, on, 344
acts of State, criminal responsibility for,
522—6
doctrine, English law, 559-60
Admiralty Circular, 1875, fugitive slaves,
102
Admiralty, Court of, law administered by,
201N,
Adolf G. Studer case, 231
adoption of international law: see under
international law and municipal law
Africa, Berlin Conference (1884-5), 97,
102, 103, 11011
aggression, 27, 35, 63—4
aggressiveness, group behaviour, 8o—1
air weapons, law of war and, 38
Alabama Arbitration, g8, 120-3, 210, 256
Alaskan Boundary Arbitration, 124, 211
aliens, contracts with States, ‘inter-
nationalized’, 179n.
crimes abroad, jurisdiction over, 455
expulsion, of discretionary powers, 10t
minimum standard of treatment of, 489,
522
Aliens Restriction Act, 1914, 101
allegiance
common law doctrine, 100
subjects naturalized abroad, g9
Allen, judicial precedent, on, 475
alliance, treaties of
Grotius’ view, 348, 379
Spinoza’s view, 377-8
American Civil War, g9
American writers, private law sources, on,
202
analogies from private law:
international law, sources
angary, right of, 563-5
Anglo-American and Continental schools
in international law, 452-83
Anglo-American war (1812), 99
Anglo-Norwegian Fisheries case, 220
doubt created by, 276
annexation
Africa,
110

see under

notification to other States,

Boer Republics by Britain, 115
Congo State by Belgium, 105
conquered territory, State succession to
contracts, 116
Cyprus, of (1914), 114
effective occupation, requirement of, 110
recognition of, delayed, 105
term of art, as, 114
Upper Burma by Britain, 115
Anzilotti
international law in municipal courts,
on, 245, 249, 251
private law sources, on, 203
subjects of international law, on, 390,
5300,
theory of international law, 14
Arbitral Procedure, I.L.C. Draft Conven-
tion, 213, 284, 286
arbitral tribunal
composition of, 125
excess of jurisdiction, 284
recommendations of, 126-7, 220-32,
2356
arbitration, corporations and States, be-
tween, 499
arbitration, international, g6, 119-31
award, nullity of, 284
evidence, rules of, 463
First World War, after, 146
obligatory, 49, 129-31, 168
private law and, 209-12
recommendations of tribunal,
220-32, 235-6
recourse to previous decisions, 478
arbitration treaties, 1301
gaps in the law, provision for, 218n.
individual claims, permitting, 501
associations, rights of, real personality,
421
asylum, political offenders, for, g6, 100
warships, in, 102
atomic bomb, use of, 160, 162, 16g—70
atomic energy, international supervision of,
170
attribution, individual
Kelsen’s theory, 415
Austin, international law, view of] 5, 24
science of legislation, 426
Austro-German Customs Union case, Brierly’s
criticisms, 450
Austria-Hungary, annexation of Bosnia
and Hercegovina, gg, 114
Avyala, laws of war, on, 325, 358

1267,

acts to State,
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Bacon, just war, on, 346
Bartolus, Roman law, on, 185
Behring Sea Arbitration, 125-6, 210, 229, 256
Belgium
annexation of Congo State, 105
Britain, lease of site in Dar-es-Salaam,
176
Belli, laws of war, on, 325
belligerency, status of, 494
belligerent forces, qualifications of, 133-4
belligerent occupation
deportation of inhabitants, 161
laws of occupied territory, effect on, 162
Second World War, German practice,
161
Bentham, 383
Bergbohm, private law sources, on, 193
Berlin Conference (1884-5), 97, 102, 103,
110-11
Berne Conferences, 1905, and 1906, pro-
tection of labour, 106
binding force of promises: see pacta sunt
servanda
binding nature of law, reason for, 407
Bismarck, Spinoza’s influence on, 382
Black Sea clauses, Treaty of Paris, Russia
and, g8
Blackstone, international law and English
law, 28, 538, 551, 5612
blockade, 40
Anglo-American and Continental prac-
tice, 456
commercial,
400
Declaration of London, 141
Second World War, 160
submarine contact mines, 135
blockade-runner, subject of international
law, as, 492
Bodin, reason of State, on, 342
sovereignty, doctrine of, 35
Boer Republics, British annexation of, 115
bombardment, coastal towns, 136
bombing, centres of population of, 1612,
170
Bosanquet, immorality of States, 61
international relations, view of, 23, 383
realist in international politics, 53, 77
Bosnia and Hercegovina, annexation of,
99, 114
Brazil, British Guiana Arbitration, 128, 211
Brierly, Anglo-American and Continental
schools of international law, 453
Basis of Obligation, 433
codification, on, 277n.
contribution to international law, 431—
51
individual and international law, on,
4367

136-8; Westlake’s view,

international law and municipal law,
252, 431, 4378, 546
Law of Nations, 445
moral foundation of international law,
434-6
non-liguet, on, 222
optimism of, 4501
Outlook for International Law, 445
peaceful change, on, 227, 443-5, 447
positivism, rejection of, 433—4
solutions, reluctance to identify, 446-7
Britain: se¢ Great Britain and United
Kingdom
British acceptance of P.C.1.J. jurisdiction,
41
British-American Claims Tribunal (1910),
127, 211
recommendations to parties, 230-2
British and American courts, jurisdic-
tional immunities, decisions on, 455
British foreign policy, 1870-1914, inter-
national law and, 967
British Guiana Arbitration (Brazil-Britain),

128, 211

British Guiana Boundary Arbitration, 123-4,
210

British Manual of Military Law (1883),
133

British practice, asylum for refugees, 100
Brussels Conference, laws of war (1874),

132

Brussels Conference, slave trade, (18go),
103

Brussels Declaration, laws of war on land,
132

Bulmerincq, private sources, on, 194
burden of proof, claimant party, on, 208
Burma, loan agreement, Commonwealth
countries, 175

Upper, British annexation of, 115
Bynkershoek, Grotius, reference to, 323

Machiavelli, on, 340

neutrality, on, 351

Roman law in writings of, 191

sources, on, 330

Cadenhead case, 230

Calvo Clause, 4g0

Canada, Alaskan Boundary Arbitration, 124,
211

Netherlands, loan agreement, 175

Canal tolls dispute, U.S.A —Britain, 118

capitalist, rights of, Kelsen’s view, 411

capitulations, Cyprus, 114

Carlyle Club, 52

Carr, E.H., on international morality,
67-92

case-law, Anglo-American
tinental systems, 469

and Con-
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Cavaglieri
international law in municipal courts,
on, 251
State practice, on, 255
theory of international law, 13-14
Central Africa, Portuguese claims, 109,
110
Central American Court of Justice
awards of, private law concepts, 211
individuals, access to, 389, 502
cession of territory, leases as, 112
Chamizal Arbitration, 211
changes in existing law, machinery for,
47, 48, 9o
Charter of the United Nations: see United
Nations Charter
China
League of Nations and, 153
leases of territory, 112, 113
Washington Conference (1921), 113
Christian and non-Christian States, Grotius
on, 329
Chung Chi Cheung v. The King, 560-2
Church unity, Grotius on, 309, 359
Cicero, on ‘reason of State’, 341
civil law, Grotian concept of, 189—go
civitas maxima, 47, 375, 388, 401, 402, 419,
420, 549
claims commissions, Britain-U.S.A., 119
clausula rebus sic stantibus, 180, 247-8, 271,
371, 376, 379
Brierly’s view, 445
Grotius’ view, 379
Clayton-Bulwer Treaty (1850), 117
codification and development of inter-
national law, 26g-303, 385-6
Brierly on, 443
development, codification distinguished,
285-8
governments, role of, 298-303
organs engaged in, composition of, 29go,
298, 302; independence of, 2926
private and official, 288-g2
universality of, 289, 296-8
writers, views of, 277
collective security, 61, 63
League Covenant and, 152
colonial protectorates, 111
colonial questions, international law and,
95144
colonial territories, inhabitants, protection
of, 101, 103—5
comity, 78
Commercial and Estates Co. of Egypt v. Board
of Trade, 563-5
Commission of Inquiry, Dogger Bank inci-
dent, 128
Commission on Human Rights, 168
common law of mankind, 483

community, existence of, 87
completeness of international law, 213-37,
434> 449
compulsion, attribute of State ordering,
415-16
concretization of the law, Kelsen’s theory,
41011
condominium, 113, 212
Conflict of Nationality Laws, Hague Con-
vention on, 297
Congo Basin, development of, Berlin
Conference, 103
Congo, State of
annexation by Belgium, 105
Britain, Agreement of 1894, leases, 112n.
Commission of Inquiry (1905), 104
dispute with Britain (1903-13), 140-5
conquest, 29, 46
contiguous zones, 280
continental shelf, I.L.C. draft articles
(1953), 282, 287
continuity of States, 422
continuous voyage, 456
contraband, 40-1, 136-8,
456
contract, binding force of, 376
freedom of, Kelsen’s view, 411
contradiction, logical rule, normative
sciences, in, 423
corporations, enemy character of, 266
international law and, 387
Covenant of the League of Nations: see
League of Nations Covenant
crime against peace, 166
crimes against humanity, 161, 165, 166,
516-18, 526
criminal law, Kelsen’s view of, 410
criminal responsibility of individuals, crime
against peace, 166
criminal responsibility of States, 45, 5226,
531
Cristina, The, 562
Crucé, Grand Design, 59
culpa, applied to States, 210, 211
customary international law
basis and nature of, g
constitutive elements of, 239, 253-4
custom and evidence of custom, 254
difficulty of proof of, 224
juridical conscience of States, 252
local custom, 257
municipal courts, decisions as source,
3539
opimo puris, 255, 257
tacit agreement as, 17
time element, 257
treatises and, 110, 136
uniformity of municipal law, 493
Westlake, on, 395-6

141-2, 160,
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Cyprus
Anglo-Turkish Convention (1878), 114
annexation of (1914), 114

damages, indirect, 122
measure of, 180, 209-10
Danish fleet, seizure by Britain (1807),
83
de facto authorities, recognition of, 107
Declaration of London (1909), 1402
Declaration of St Petersburg (1868), 131,
169
Delagoa Railway Arbitration, 128, 210
delegation in legal order, Kelsen’s theory,
407, 410—11, 420
democracy, foreign policy and, 74
denial of human rights, danger to peace,
527
denial of justice, 5212
State succession and, 116
Dicey, State personality, on, 69
dictatorship, international morality and,

diplomatic immunities
Act of Anne, 539, 552
extent of, 260
Grotius on, 360
diritto, 469, 470-2
disarmament, Hague Conferences, 132,
134
disobedience, subjects’ right of, unjust war,
Grotius on, 349
dispute settlement, Grotius on, 358
disputes, non-justiciable, 46, 216-17, 224~
5, 449
distributive justice
changing law, go
neutrals’ rights and duties, 41
Doctors Commons, 186, 199
Dogger Bank incident, 128
domestic jurisdiction, matters of
human rights, 166—7
nationality, 28—g, 297
treatment of own subjects, inhumane,
357
Dominions, the, subjects of international
law, 389, 495
droit, 469, 470~2
dual standard of morality, individual and
State, 34, 60-1, 63-4, 6872, 77-84,
335, 340, 414, 418, 488, 525
dualism of State and law, Kelsen’s view of,

416-17
Duck, Dr Arthur, private law sources on,
198

Duguit, 59, 393

duplication of objects of knowledge, phe-
nomenon of, 417, 423—4

duty, legal, Kelsen’s theory, 409

Eastern Extension case, 218, 230
economic freedom, Grotius’ views, 360
economic policy, domestic jurisdiction,
matter of, 28
Egypt
Alliance with Great Britain (1936),
11gn.
British Protectorate (1914), 113
condominium over Sudan, 113
occupation by Britain, 113
enemy character, test of, 135, 457-8
English courts, international law in, 1870~
1914, 97
English law, international law and, 537-69
Roman law and, 200n.
treaties and, 556-8
English writers, private law sources, on,
197-201
‘equality before the law’, 147
equality of States, 14, 84-6, 164, 422, 439
equitable apportionment, principle of, 442
equity, 90, 219n., 394
Serbian Loans case, 228
espionage: see spying
essence, law in category of, Kelsen on, 405
estoppel, 124, 125, 210, 211
ethics and law, Brierly on, 434
European Central Inland Transport Org-
anization, international personality
of, 497
European courts, jurisdictional immunities,
decisions on, 454
evidence, common law and civil law rules,
459, 462-4
common law rules, international litiga-
tion, in, 125, 180
private law rules, in international law,
207, 211
ex aequo et bono, power to decide, 140, 219,
233, 234
exchanges of notes, 271
expatriation, right of, gg-100
Grotius on, 361
extradition
Grotius on, 359
individuals as subjects of international
law, 513-14
political offenders, g6

factual and normative, tension between, 408
federal States,
disputes between members, 247
member states, subjection to law, 345n.
violation of Constitution by member
State, 525
federation of States, Spinoza’s view, 377
Westlake’s view, 402
Fenian movement, naturalized U.S. citi-
zens and, g9

574

© Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9780521107419
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-0-521-10741-9 - International Law: Being the Collected Papers of Hersch Lauterpacht,
Volume 2 - The Law of Peace

Edited by E. Lauterpacht

Index

More information

INDEX

Ferriére, De, 188
feudal system, demise of, 325
Fichte, Machiavelli’s work and, 382
Figgis
associations, real personality of, 421
‘reason of State’, on, 343
Fiore, individual and international law, on,
388
Fischer Williams, Sir John
Anglo-Saxon and Continental concepts
of international law, 453, 468
fisheries, I.L.C. draft articles (1953), 282,
287
fishery rights, international servitude, 126
Food and Agriculture Organization, inter-
national personality of, 496
France
acceptance of P.C.I.J. jurisdiction, 41
arbitration with Britain, Savarkar case,
127-8
Britain, Arbitration Treaty (1903), 130
British occupation of Egypt, recognition
of, 113
Constitution, 1946, treaties, provision on,
493n.
judicial precedent in, 474, 477
legislation on military service of aliens,
274n.
Louis Napoleon, government of, British
recognition, 107
Republic of 1870, British recognition,
107-108
Franconia, case of, the g7, 545
JSranc-tireurs, 134
‘free law’ movement in Germany, 472
free trade, legal right as, Grotius’ view,
360
Free Zones, case, recommendation to
Switzerland, 228
refusal to decide ex aequo et bono, 233
freedom of contract, Kelsen’s view, 411
freedom of passage, Grotius on 361
freedom of the seas, 87, 125, 281
Grotius on, 339, 360
French writers, private law sources, on, 203
fugitive slaves, Admiralty Circular (1875),
102
Fugitive Slaves, Royal Commission on
(1876), 102

gaps in international law, 220-21
Gas Protocol (1925), 39, 148, 170
General Act for Pacific Settlement of
Disputes

Arbitration Chapter, 234

British reservations, Brierly on, 450
‘general good’, natural justice and, 428
‘general jurisprudence’, 203, 2056
general participation clause, 148

general principles of law, 17, 146, 180
222, 274, 339, 394> 442, 462, 467, 521,
contract, 178, 18gn.
indirect damages, 122
writers on, 183—203
General Treaty of Renunciation of War
(1928), 20, 39, 41, 42, 44, 46, 49, 74,
149-50, 346, 352
interpretation of, 44
self-defence, reservation of, 46
Geneva Conventions (1929), 39
Geneva Gas Protocol (1925), 39, 148,
170
Geneva Red Cross Conventions (1864 and
1868), 131
genocide, General Assembly resolution
(1946), 524
Gentilis
international law and English law, 551
Roman law in writings of, 186-8, 198
war, laws of] 325
Geny, judicial function, on, 472
German-Soviet Pact (1939), 72
Germany
1919 Constitution, international law
provision, 550
disputes between component states, 248
judicial precedent in, 474
Poland, Upper Silesian Convention,
individual claims, 502
seventeenth century, in, 338
unconditional surrender, 162
Walfisch Bay Territory arbitration, 128,
211
Gessner, 189
gift agreements, international, 176
Gooch, on ‘reason of State’, 343
good faith, 284
see also under treaties
Grand Design, Sully and Crucé, 59
Great Britain: see also United Kingdom
Act of Anne, declaratory nature, 539,
552
African Order in Council (1892), 111
Aliens Restriction Act, 1914, 101
Boer Republics, annexation of (1900),
115, 127
Cyprus, annexation of (1914), 114
Declaration of London, 1gog, ratification,
143
Congo, Agreement of 1894, leases, 112n.
Congo, State of, dispute with (1903—
1913), 104-5
Diplomatic Privileges (Extension) Act,
496
France, Arbitration Treaty (1903), 130
international arbitration and, g6, 119~31
international protection of labour, pro-
posals, 106-7
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Great Britain (cont.)
naturalized persons, Royal Commission,
1868, g9-100
Naturalization Act (1870), gg, 100
Orders in Council, 1914 and 1916,
maritime war, 143 -
Panama Canal and, 117-18
recognition practice, 1870-1914, 107-9
Sudan, condominium over, 113
Suez Canal and, 116-1%
Turkey, Convention of 1878, Cyprus,
114
Upper Burma, annexation of (1886),
115
U.S.A,, claims commissions, 119; Claims
Tribunal, 127, 211, 230-2; Clayton—
Bulwer Treaty (1850), 117; Hay-
Pauncefote Treaty (1901), 118; Jay
Treaty (1794), 119, 209, 256, 322;
Naturalization Convention (1870),
100; North Eastern Boundary award
(1831), 214, 219
Venezuela, British Guiana Arbitration, 123
Washington, Treaty of (1871), ¢8, 99
Green, theory of State, 6g, 399
Grisbadarna case, 211
Grotian tradition, 307-65
Grotius
authorities, use of, 310-13
categories of law, 317-18
Church unity and, 309, 359
criticisms of his works, 308-24
De Fure Belli ac Pacis, 188, 307, 310-65
passim; authority of, 323, 326-7, 364;
educational value, 364; Machiavelli,
absence of reference to, 340; peri-
pheral subjects, 326
De Fure Pracdae Commentarius, 311
diplomatic career, 309
established authority and natural law,
322
‘founder’ of international law, 327
God’s will as source of law, 315
human rights, 3548
idealism and progress, tradition, of 359—
63
individuals and States, essential identity,
336—40
international community, existence of,
18, 436
international law and jus gentium, 329
international relations, subjection to law,
327-9
justand unjust war, 312, 313, 328, 341-2,
346-51
Law of Nations, 317-18
law of nature as independent source,

313-18, 320-33

Mare liberum, 311, 362
non-Christian States, 329
passive resistance, 323, 341, 357

peace, idea of, 358—9
private law as a source, 184, 339

Roman law in writings of, 188-g1,
319

secularization of natural law, 315-16,
361-2, 365n.

social nature of man, natural law and,
333-6

sources of international law, g11
success of his work, reasons, 324-7,
363-4
tortuous arguments of, 361
group morality, problem of, 75-82
groups, real personality, of 61
Grundnorm, the, 407-9, 426—7
guarantee, treaties of, 155
Roman law and, 204n.

Hague Codification Conference (1930),
284
British Government view of, 277n.
statelessness, 50
Hague Conference (1899), 128-9, 1324,
148
(1907), 134, 148
Hague Convention for Pacific Settlement
of Disputes, award, binding on parties
only, 479-80
Hague Convention on Conflict of Nation-
ality Laws, 297
Hague Convention on Laws and Customs
of Warfare on Land, 133
British courts and, 558
Hague Convention on Maritime War
(1899}, 133
Hague Conventions (1go7), 135
general participation clause, 38, 148
Hague Regulations (189g), 133
Hall
basis of international law, on, 331
laws of war, on, 160
Hallam, on Grotius, 308
Halleck, Roman law and international
law, 202
Harvard Research in International Law,
291
Hatsc}?ek, law of co-ordination, on, g
Hay-Pauncefote Treaty (1go1), 118
Hay-Varilla Treaty (1go3), 118
Haya de la Torre case, 227
Hebrew University of Jerusalem, 159
Heflter, private law sources on, 193
Hegel
international law, influence on, 381
Philosophy of Right, 381
realist in international politics, 53, 77
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Hegel (cont.)
relations of States, 12, 372—3
Spinoza, influence of, 381
theory of State, 69, 381
high seas, freedom of, 87, 125, 281
foreign ships, jurisdiction over, 125
Grotius on, 339, 360
historians, right of moral judgment, 64
history, economic interpretation of, g6
Hoare-Laval Treaty, 67, 70
public opinion of, 71, 77
Hobbes
De Corpore Politico, 3n.
Elementa philosophica de Cive, 3n, 372
immorality of States, 61
international relations, view of, 3, 372-3
law of nature and Law of Nations, gn.,
316, 372
Leviathan, 3n, 310, 372
man, nature of, 333, 335
sovereignty, doctrine of, 35
Holdsworth, Sir William, international
law and English law, on, 546
Holland
international law, view of, 6
judicial precedent, on, 476n.
Holtzendorfl, private law sources, on,
194
Holy Roman Empire, dissolution of, 184
Holy See, subject of international law, 389,
495
Home Missionary Socicty case, 231
human dignity, Kelsen’s theory and, 424,
428
human nature, immutability of, 62
human reason, Spinoza's views of, 374
human rights
Anzilotti on, 530n.
crimes against humanity, 516-18
denial of, danger to peace, 527
Grotius on, 354-8
international legal protection of, 148,
448, 487, 490, 510
purpose of all law, 47
State law, superior to, 166, 517
UN Charter provisions, 166, 168, 357,
510, 514~16, 531
Human Rights, Universal Declaration of
(1948), 168
human will, sovereignty of, 61, 334
humanitarian intervention, 148
Brierly on, 448
Grotius on, 57

idealism and progress, Grotian tradition,
35963

idealism and realism in philosophy, 53

ideological split, after 1945, 167

Thering, jurisprudence of concepts, 472

37 577

immigrants, rights to territory, Grotius on,
360
impartiality, principle of, law of neutrality,
41-2
imperii salus summa lex, 372
independence of States
‘natural right to’, Brierly on, 438
purpose of international law, 47
true sovereignty, 35, 398, 438
individual acts attributable to State, 415
individual and international law, 101, 147,
246, 249, 336-40, 387, 389, 491-2,
505-7
Brierly on, 4367
enforcement of obligations, 165-6
nationality, link of, 284, 506
individual conscience and law, 435

individual, fundamental rights and
freedoms, Grotius on, 354-8
individuals

before international tribunals, 50010
claims against own State, 505, 509-10
organs of State, as, 52022
rights under international law, 488—9o,
506, 507, 524, 526, 548
rights under treaties, 506, 510-12
States and, identity of, 191, 336-40,
391-2, 488, 520; Grotius on, 336—40
subjects of international duties, 488,
494-5; 524, 527, 547-8
inductive method, Spinoza’s work, 384
Westlake on, 396
initial hypothesis in international law,
14-19, 427
initial hypothesis of legal system, Kelsen’s
theory, 4079, 426-7
integration, international, 439
interest, moratory and compensatory, 180,

210, 211
general mode of fulfilling obligations,
207
International Association for Labour

Legislation, 106
International Bill of Human Rights, pro-
posed, 505, 510
international claims, against own state,
505, 509-10
espousal of, Brierly’s view, 437
international character of disputes, 480
political aspects of, 504
international commonwealth, 47
international community
existence of, 12, 18, 25-6, 84
Grotian concept, 436
limited membership of,
441-3
will of, 17-18
International Court of Justice
advisory jurisdiction, 498

significance,

L1w
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International Court of Justice (cont.)
chambers, private claims, for, 508
judicial organ of UN, 164
precedent in, 259
States only parties in cases, 501, 503,

508-9, 531
Statute, ex aequo et bono provision, 219;

Optional Clause, 168, 225, 274, 345,
448, 507, 509; sources of international
law, 182, 211, 221, 222, 234, 253, 258,
332, 339

International Criminal Court, Brierly’s
view of; 440

International Equity Tribunal, proposals
for, 234

International Institute of Agriculture,
international personality of, 499

International Labour Organization
establishment of, 50, 107, 147
treaty-making power, 498
tripartite Constitution, 528

International Labour Organization

Administrative Tribunal, non liguet
statement, 213
international law

abstract and definitional character,
260

agreed law, absence of, 271-7; reasons
for, 278-83

anarchical law, as, 11

basis of, 9, 10, 15-16, 18, 33, 44~5, 181,
255, 256, 262, 330, 419, 427-8, 432,
4345, 491, 549

breaches, effect of, 153—4, 161—3

change and development of, 2835

clarity and certainty, need for, 274

codification and development of: ¢.v.

colonial questions and, 95-144

common law of mankind, as, 483

consent, system of, 435

creation of, g, 253—9, 388—9, 391

criminal responsibility, 522-6

customary: q.v.

deficiencies of, 30-33, 223

effectiveness of, subjects of international
duties, 547-8

facts and, 367, 154

function of, 155-8

general jurisprudence and, Grotius’
work, 326

individual and: ¢.v.

individual conduct, regulation of, 246

initial hypothesis, in, 14~19, 427

international morality and, 83, 181

jurisdictional character of rules, 246

‘law of co-ordination’, as, 8-14, 32, 342,
344

law of nature and, 50, 201n.

League Covenant, after, 145-58

limitations of, Brierly’s views, 440-5

limitations of, matters affecting vital
interests, 345

modern, scope of, 500, 527

moral foundation of, Brierly on, 4346

muncipal cases, matters decided in,

240-4

see also international law and munici-
pal law

nature of, g—21

objective basis of, 13

observance of, limits of, 27-9, 437, 450

obsolescence, 154

opposability of rules
decisions and, 262—4

particular, municipal decisions,
262—4

political theory and, 368

positivist view, 15, 44, 146, 181, 203-8,
239-40, 249, 2502, 339, 388, 393

primacy of, Kelsen’s theory, 420-2

primitive law and, 6, 19—21, 25, 31

private law and, 173-81, 221-2

private rights, regulated by, 246

progressive conception, Brierly’s views,
431

public opinion and, 31

purposes of, 46-8

reality of, 22-51

reform of, difficulties of, 261

reliance on, by governments, 27

rules not affecting vital interests, 278—9

sanction, g, 31

science of, task of, 42-6, 155-8

Second World War, after, 159-70; as
vindication of, 49-51, 160

sources of, 139, 171-303 passim, 393—7,
478; Grotius’ view, 3I1; positivist
view, 393; private law, 45, 173—212,
462

sovereignty, restriction of, 2g6-7, 344

‘specific’ law, as, 3, 5-7, 19

subjects of, 45, 164, 183, 387-93, 431,
432, 487-533, 547-8; sovereignty and,
532-3

superstate and, 401-2, 419

system of promises, as, 16, 256n.

theoretical foundations, work after First
World War, 386

transitional state of, 19, 31

unreality of, 28

weak law, as, 5-6, 20, 29, 162—3

will of states and, 10, 15-16, 18, 33,
44-5, 181, 255, 256, 262, 330, 419,
427-8, 432

international law and municipal law, 5n.,

19, 183, 387, 389, 432, 537-69

adoption, doctrine of, criticisms of,
551-60, 567; significance of, 547-50

of, municipal

and
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international Jaw and municipal law (cont.)  international legislation, 48, g1, 126, 147,

analogies from private law, 32, 45,
112, 173—212, 462

Brierly on, 252, 431, 437-8, 546

decisions of municipal courts as a source,
238-68

dualist view, 239, 437, 499, 493, 549
5556

English courts, in, 97, 53769

formal nature of international law in
municipal courts, 248-50

international law as law of the land, 28,
438, 490, 492-3, 537-69

Kelsen on, 419

municipal law questions before inter-
national tribunals, 458-62

positivist tendencies, 555-6, 567

primacy of municipal law, 421-2

private law concepts in international
law, 32, 45, 112, 173-212, 462

proof of international law, 544

sovereignty and, 567

statute contrary to international law,
265, 5423, 549

statutes, interpretation of, 542

supremacy of international law, 250,
549

terminological aspects, 565—9

unity of, 265, 548-50

Westlake on, 252, 392

International Law Commission

Arbitral Procedure, Draft Code, 213,

284, 286
codification, non-member States of
UN and, 298

composition of, 290, 298, 302

continental shelf, draft articles (1953),
282, 287

drafts, submission to General Assembly,
288

first five years, 269-303 passim

fisheries, draft articles (1953), 282, 287

information needed on national laws,
299—-300

Lauterpacht’s membership of, 269

minority or individual views, 296

Statelessness, Draft Convention on, 287,
293

Statute, definition of codification, 271,
277, 278, 285-8; progressive develop-
ment, 283, 285-8

territorial waters, breadth of, work on,
280—2

United Nations, organ of, 295

voting rules, 295

international lawyers

attitudes of, 401, 402

municipal decisions, need to study, 267

role of, 42-6

261, 335, 444
International Maritime Office, 103

International Military Tribunal for Far
East, Charter of, 518
international morality
Carr, E. H., on, 67-92
democracy and dictatorship, 74
evolution of, 525
international law and, 83, 181
international obligations, effectiveness of,
284
international order, g6
defects of, Brierly on, 437, 4401, 447
international organization, dependence of
law on, Brierly’s view, 440
Utopian, as, 91
international organizations
jurisdictional immunities, 500
membership, non-sovereign entities,
529-30
subjects of international law, as, 495-500
treaties, parties to, 271
treaty-making power, 497
international personality, test of, 496
international prize court, 138—40, 502
international public bodies as subjects of
international law, 495-500
International Refugee Organization, inter-
national personality of, 496
international relations
absence of law governing, g
balance of physical forces, 34, 155
ethics, as part of, 363
Machiavelli’s work, influence in Ger-
many, 382
natural law of, 332
objective nature of, 10
primitive state of, 334
rule of law, subjection to, Grotius, 327-9
stability and change, 226
International River Commissions, 496
international society
international law and, 531
natural law, function of| in, 331
international traffic, freedom of, 176
international tribunals
access of individuals to, 487, 490, 503~10
judicial legislation by, 126, 275
municipal law questions before, 458—62
private claims, for, obligatory juris-
diction, 503-5; voluntary jurisdiction,
507-10
‘internationalized’ contracts between
States and aliens, 17gn.
intervention
humanitarian, 148, 357, 448
treaty provisions, treatment of native
subjects, 104
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Island of Palmas case, rules of evidence in,
463-4
Italian city states, disputes between, 247
Italian writers, private law sources on, 203
Italo-Abyssinian war, 158
Italy
Corfu incident, use of force, 153
occupation by Allies, 162

Japan, Manchuria, invasion of, 153
Fapanese House Tax case, 211, 461
Jay Treaty (1794), 119, 209, 256, 322
Mixed Commission, 239n., 322
Jellinek
international law as law of co-ordination,
g-11
private law sources, on, 194, 196
Jennings, R. Y., 95
codification, on, 270, 28gn.
Jerusalem, Hebrew University, 159
Fesse Lewis (The David J. Adams), case, 231
Feune Eugénie, La, judgment of Mr Justice
Story, 332
Jews, murder of, Second World War, 161
joint construction agreements, international
177
judgment, nullity of, private law concept,
211
judicial discretion, Kelsen on, 411, 426
judicial function
French writers on, 472
law-making, 240, 258
law reform, 228, 233, 2345
judicial precedent
Anglo-American and Continental tradi-
tions, 473-8
international law in municipal courts,
264
judicial settlement of disputes, 19, 29,
47-9, 120, 146, 168, 216-17, 345
Brierly on, 448
private law and, 209-12
uncertainty of law, relevance, 275
juridical and ethical right, 395
Jjurisdiction
aliens, crimes abroad, over, 455
crimes on foreign merchant ships in
maritime belt, 259, 454
foreign ships on high seas, over, 125
individuals as subjects of international
law, 513-14
State immunities, 178, 449, 455, 539
universal, 491-2
Furisdiction of Courts of Danzig Opinion,
51I-12
jurisprudence, Kelsen’s contribution, 404—

29
Ulpian’s definition, 470
Jus cogens, 194

Jus gentium, 185, 189, 190, 483
Jus gentium voluntarium, scope of, 32030
just war, 312, 313, 328, 341-2, 346-52, 399
justice
Grotius on, 312
Kelsen’s Grundnorm and, 409
law and, 156, 227, 2334, 237, 426,
428-9
justice and equity, application by inter-
national tribunals, 139—40
justiciable disputes, 46, 216-17, 224-5, 449

Kant
influence on Stammler and Kelsen, 405
legal philosopher, as, 405
Metaphysic of Morals, 405
Spinoza’s theories and, 38omn.
world federation, view on, 75
Kaufmann, ‘Nature of International Law’,
12-13
Kellogg-Briand Pact: see General Treaty
for Renunciation of War
Kelsen, 404—29
basis of international law, on, 331
bibliography, 429—30
concretization of the law, 410-11
ethical relativism of, 428-9
Grundnorm, the, 407-9, 426—7
iconoclast, as, 404, 429
international law and municipal law, 419
international law, super-State, as, 419
legal personality, 410
natural law and positivism, 4239
pacta sunt servanda and, 16
public and private law, distinction, 412—

14
Pure Science of Law, 404—29
State and law, identity of, 414-19
subjective rights, 409-10
war crimes, on, 51gn.
Kennan, realist views, 57
Kent’s Commentaries, private law sources, on,
202
Krabbe, individual and international law,
on, 393

labour, international protection of, 105-6:
see also International Labour
Organization

Labrador Boundary case, 247

Lambert, judicial function, on, 472

Laski, associations, real personality of, 421

Lasson, denial of international law, 4

Lateran Treaty (1929), 495

Lauterpacht

Function of Law in the International Com-
munity, 404

International Bill of the Rights of Man, 487

International Law and Human Rights, 487

580

© Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9780521107419
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-0-521-10741-9 - International Law: Being the Collected Papers of Hersch Lauterpacht,
Volume 2 - The Law of Peace

Edited by E. Lauterpacht

Index

More information

INDEX

Lauterpacht (cont.)
membership of International Law Com-
mission, 269
Private Law Sources and Analogies, 173—212
Report on Treaties, 272
trials of major war criminals and, 487
law
changes in, political process, by, go
command theory of, 14, 16, 412-13
conception of, 3, 7-8, 19-20
concretization of, Kelsen’s theory, 410—
I
conduct of men and governments and,
170
contractual creation of, 411
definitions of, 470
enforcement and, 30, 165, 345n.
essential elements of, 30, 165
ethics and, Brierly on, 434
function of, Spinoza’s view, 374
individual conscience and, 435
institutions for its operation and, 47
justice and, 156, 227, 233—4, 237, 426,
428-9
Kelsen’s conception of, 405
meaning, in English, 469, 470—2
might transformed into, Kelsen’s theory,
409
moral standards and, 26, 47, 312-14, 471
normative science as, Kelsen’s view, 406
political domination, means of, 411
purpose and ends of, 434
right, idea of, and, 469, 470-2
social experience and, 156
Stammler’s conception of, 405
State and, 47, 414-19
law and morals, 26, 47, 471
Grotius’ work, 312-14
law and order, Brierly’s views, 440-1, 447
law of nations: see international law
law of nature
abuse of, 428
bridge between private and interna-
tional law, 206
Brierly’s view, 431, 433
formal qualities, Kelsen’s view, 424
foundation of international law, 50,
201n.
gaps in law of nations and, 190
independent source of international law,
Grotius, on, 329-33
individual liberty and, 50
individualistic character, 186
international law and English law, 554
modern, 393
positive law, incorporation into, 425, 429
positivism and, Kelsen’s theory, 4239
protection of fur seals in high seas, 125
renascence of, 393

secularization of, Grotius, 315-16, 3612,
365n.
social justice and, 425
social nature of man and, Grotius on,
3336
substantive content, 424-5
treatment of native subjects, 103
law-making agreements, Triepel’s view, 13
League of Nations, international person-
ality, 389, 408
League of Nations Covenant
breaches, effect of, 153—5
changes in international law, 1505
collective enforcement of obligations,
156—7
interpretation of, 44, 45, 152
neutrality, qualified, 352
public opinion and, 23
sanctions provisions, 42, 45, 151, 156-7,
352
State sovereignty and, 157
unanimity rule, 45, 152, 164
use of force and, 164
war, change in legal position, 41, 44, 49,
150, 152, 346, 352, 385
lease of territory, 112, 176, 180, 212
‘legal’ and ‘political’ disputes, 224-5
legal cause, 406
legal duty, Kelsen’s theory, in, 409
legal effect, 406
legal personality, Kelsen’s view, 410
legal philosophy, Anglo-American and
Continental approaches, 467-81
legal rule as hypothetical judgment, 406
legislation affecting particular groups, 345n.
legislative authority, international tribunal,
of, 126, 275
legislative authority of Parliaments, limits
of, 543n.
levée en masse, 133
libel, criminal, publications against foreign
governments, 101
Liberia—U.S.A., free port agreement, 176n.
Lieber, Francis, Code of rules of land war-
fare, 133
Liszt, private law sources, on, 197
general jurisprudence, on, 206
loan agreements, international, 174-5
Locke, man, nature of, 334
London Naval Conference (1908-1g09),
140-2
(1930), 148
Lorimer, private law sources, on, 201—2
Lotus case
Brierly’s criticisms, 439
international law and municipal law,
542
reliance on municipal decisions, 243, 253
Louter, De, international law, view of; 6
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Macchiavelli
ancient authorities, reliance on, 310
denial of international law, 23
Grotius’ silence concerning, 340
influence in early nineteenth century,
367-8
Jjust war, on, 346
man, nature of, 333
moral standards, dualism of, 68
realism of, 58
‘reason of State’, doctrine of, influence,
343
Spinoza and theories of, 380
The Prince, 68, 343
Mackintosh, Sir James, on Grotius, 308
Madariaga, de The World’s Design, 84
Maine, Sir Henry
Franconia, criticism of, 97, 549
private law sources, on, 200
Maitland
associations, real personality of, 421
fewness of States, significance of, 441
man, social nature of, natural law and,
Grotius on, 333—6
Manchuria, invasion of, 23, 153
mandates system, 49, 115, 180
Manning,William Oke, private law sources,
on, 199
Mansfield, Lord, international law and
English law, 539, 551, 561-2
Maria, The, historical context of judgment,
239n.
Mavrommatis Palestine Concessions case, 218
Meier, private law sources, on, 193
merger of States, 438
Mexico
U.S.A. General Claims Commission,
individual claims, 501; Rio Grande
works, agreement on, 177
might transformed into law,
theory, 409, 427
migration, domestic jurisdiction, matter of,
28
military necessity, 38-9, 135
Mill, James, essay on international law,
128
Mill, John Stuart, Federal Supreme Court,
suggestion for, 128
minorities, protection of, 49, 96, 147, 506,

Kelsen’s

515

Mixed Arbitral Tribunals, 146

locus standi of individuals, 502

Modern Theories of Law, 404

moral foundation of international law,
Brierly on, 434-6

moral relativism, 64

moral standards, law and, 26, 47, 312-14,
471

morality, dual standard, individual and

State, 34, 60-1, 63—4, 68-72, 77-84,
335 340, 414, 418, 488, 525
Morley, Viscount, on Grotius, 327
Mortensen v. Peters, 543—4, 562
Moser, Roman law in writings of, 192
Munich settlement (1938), 76, 85
municipal cases on international law,
collections of, 240n.
scope of international law matters in,
2404
municipal courts
advisory opinions from international
court, 267
task of, in administering international
law, 265, 5679
treaty provisions, interpretation of, 461
municipal decisions
acts of State, as, 257, 262—3
development of international law, part
played in, 259-61, 567-9
particular international law, source of,
262—4
precedents on international law ques-
tions, 264
municipal judges
organs of international legal community,
240, 265-6, 567-9
municipal law, initial hypothesis in, 1%
municipal law questions before inter-
national tribunals, 458-62

national courts: see municipal courts
national interest, international relations
and, 88-g
National-Socialist writers, view of inter-
national law, 32, 36
nationality, deprivation of, 283
domestic jurisdiction, matter of, 28-9, 297
effective, concept of, 466
Jus soli and jus sanguinis, 459, 466
nationality of claims, 490, 506
native peoples, protection of, 101, 103-5
natural and normative sciences, 406
natural justice
‘general good’ and, 428
supplementary source of international
law, 394
natural law: see law of nature
Naturalization Act (British), (1870), gg,
100
necessity, Grotius on, 348
Westlake on, 392
nemo plus iuris in alterum transferre potest
quam ipse habet, 195
Netherlands, Canada, loan agreement, 175
neutral rights and duties, reality of law of|
402
neutrality, law of
Covenant of League and, 151
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neutrality, law of (cont.)

due diligence standard, Alabama case,

121-2, 210

Grotius on, 348, 350—2

impartiality, principle of, 41-2

private merchant ships, 140-1

Westlake on, 3g9—400
neutrality

qualified, 151, 352

Second World War, in, 160
neutrals

dolus and culpa, 211

rights and duties, 40-2

violations of laws of war and, 38
Neyron, Roman law in writings of, 192-3
Niebuhr, Moral Man and Immoral Society,

8o, 82

Niger Basin, Berlin Conference (1884), 103
Nippold, private law sources, on, 195
non-aggression pacts, 155
non-justiciable disputes, 46, 216-17, 2245,

449

non liquet, prohibition of, 213~37, 275

advisory proceedings, 216n.

non-recognition, of situations based on
illegality, 37

normative science, law as, Kelsen’s view,
406

North Atlantic Fisheries Arbitration, 1267, 211,
229

Norway, Statelessness, Draft Convention,
attitude to, 295

notification of annexation of territory, 110

nuisance, 180

Nuremberg Charter (1945), 165, 169, 488,
516-18, 523

amendment, Berlin Protocol, 517

Nuremberg Judgment (1946), 165, 1609,
488, 517, 523

Nuremberg Tribunal, sinking of merchant
ships, on, 171

Nyon Agreement (1937), 491

obedience to law, 407, 41213
objectivist philosophy, 422
offences against law of nations, 519~20, 553
‘Open Door’, principle, 87
Opium Conventions, 147
Oppenheim, H. B., private law sources, on,
195
Oppenheim, L.
international law and English law, on,
251, 546, 555-6
positivist views, 393, 401
Orange Free State, annexation of, 115n.
order
international, g6
law and, Brierly’s views, 440-1, 447
paramount dictate of reason, as, 355

Orinoco Steamship Company Arbitration, 211

Owen, Robert, memorandum on inter-
national protection of labour, 105-6

‘Oxford Manual’, rules of land warfare,
133

Pacific Settlement of Disputes, Hague
Convention, 128, 129, 130
Pact of Paris (1928): see General Treaty for
Renunciation of War
pacta in favorem tertii, 180
pacta sunt servanda, basis of international
law, as, 14, 15-18, 271, 331, 342, 352~
4, 427
Kelsen’s theory, 419, 420
Spinoza’s theory, 371
treaties of alliance, 379
pacta tertiis rule, 195
Panama,
recognition by U.S.A., 72, 118
U.S.A., Hay-Varilla Treaty (1903), 118
Panama Canal, 117-18
Paraguay, breach of League Covenant by,
153
parallelism in achieving progress, 48, 56
Paris, Treaty of (1856), 98
Parker case, rules of evidence in, 463
passage, right of, unjust war, 350
passive resistance, Grotius on, 323, 341, 357
patrimonial theory of States, 338
peace
idea of, Grotius on, 358—9
indivisibility of, 60, 447
necessity for, Spinoza’s view, 378
Peace Treaties (1947), crimes against
humanity, 518
peaceful change, g1, 226, 233, 443-5, 447
Brierly on, 443-5, 447
UN Charter and, 165
Pearce Higgins
fundamental divergences, Anglo—
American and Continental legal
traditions, 467
prize law, Anglo-American and Con-
tinental views, 452
Permanent Court of Arbitraton, 127, 129
Permanent Court of International Justice
advisory opinions for national courts,
267
declaratory judgments, 480
international organizations, appearance
before, 498
judicial decisions, reference to, 478,
480-1
jurisdiction, implied consent to, 480
significance of, 50
Statute of, 146; Art. 59, 477-81; drafting
of, 478-9, 509
work of, 146
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pessimistic views of human nature, inter-
national law and, 334-5
Phillimore, Sir Robert, private law sources,
on, 200
philosophyoflaw,internationallaw and, 435
philosophy, realism and idealism in, 53
science of law, and, 426
Picciotto, international law and English
law, on, 546
Pious Fund case, 210
piracy
individuals as subjects of international
law and, 4912
offence against international law, as, 519
Piracy Jure Gentium, Re, 544
Planiol, droit, meaning of, 471
Poland
Germany, Upper Silesian Convention,
individual claims, 502
political offenders, non-extradition of, 514
political theory, international law and, 368
politics, law and, Brierly onj 435
Pollock
law and enforcement, on, 30
non liquet, on, 222
Porter v. Freudenberg, 558
Portugal
Central Africa, territorial claims, 109, 110
Delagoa Railway Arbitration, 128
revolutionary government, 1g10, British
recognition, 108
positive law
natural law, incorporation of, 425, 429
positivism
attack on, after First World War, 432
Brierly’s rejection of, 433—34
decline of, 394-5
natural law and, Kelsen’s theory, 423—9
positivist and natural law schools, contro-
versy, 181
positivist shool
Germany,
193-7
origins of, 472
positivist view of international law, 15,
44, 146, 181, 203-8, 239—40, 249,
| 250-2, 339, 388, 393
positivist view
decisions of municipal courts as source,
239-40, 249, 250-2
private law sources, 203-8
subjects of international law, deductive
approach, 388, 4g0-1
possession and property, concepts of, 210
Pound, Roscoe, 401-2
power,
international relations and, g2
Spinoza’s theory, 369
veneration of, 162

private law sources, on,

Praag, international law in municipal
courts, on, 252
premature recognition, 72
prescription, 1234, 125, 210, 211
primitive law, and international law, 6
19-21, 25, 31
princeps legibus solutis, 413
princeps, Roman Empire and later, 185
principle, realist mistrust of, 63, 64
prisoners, minimum code for treatment of,
147
prisoners of war, observance of rules on,
Second World War, 161
Prisoners of War, 1929 Convention, 148
private enemy property of land, First
World War, in, 457
private international law, applied by inter-
national tribunals, 460
private international organizations, legal
personality, 531
private law sources, 32, 45, 112, 173212,
462
private property at sea, liability to capture,
133, 136
private property, basis of society, Kelsen’s
view, 409
privateering, 136
Privy Council, Judicial Committee
settlement of disputes between Common-
wealth countries, 247
prize court, international, 138-40; muni-
cipal, 567
prize courts, decisions of, 238-9
prize law, Declaration of London, 141
lack of, 148
reality of, 40-2
procedural capacity of individuals, 505-7
progress and idealism, Grotian tradition of,
35963
protectorates, ‘colonial’, 111
establishment of, Africa, 110
psychological unity of State, 414
public and private law, distinction,
Kelsen’s view, 412-14
public ships, immunities of, 261
Pufendorf
Grotius, reference to, 323
‘reason of State’, on, 342
treaties, binding force of, on, 379-80

£l

qualified neutrality, 151, 160
Grotius on, 3502

real personality of associations, 421
realism
idealism and, in philosophy, 53
international law, effect on, 363
international relations, in, 52-66
‘reason’ as subsidiary source, 396
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‘reason of State’, doctrine of, 335, 338,
413, 418
Grotius’ rejection of, 340-6
Spinoza’s formulation, 370, 371-2
rebellion, Grotius on, 349
Recht, 469, 470-2
recognition
act governed by law, 45
annexation, of, 105
British practice, 1870-1914, 107—9
conditional, on reform of government,
105
constitutive view, 491
governments, of popular consent, 107-9;
revolutionary changes, g6—7
premature, 72
State sovereignty and, 420
States, of, habitual obedience test, 427
Red Cross Conventions (1864 and 1868),
131
refugee conventions, 147
refugees, Grotius on rights of, 360
political, asylum for, 100
Reparations Commission,
personality of, 499
reprisals, as normal means of redress,
Grotius and, 360
modern use of, 161, 274
prisoners of war, against, 148
war, in, 38
res judicata, 180
res lransit cum suo onere, 207
Reservations to Genocide Convention Opinion,
221, 285
doubt created by, 275-6
resistance, right of, Grotius on, 349, 354—7
restitutio in integrum, 208
right and justice, sense of, uniformity of,
483
rivers, international, freedom of naviga-
tion, Grotius on, 360
regulation of, Brierly on, 442
Rivier
international law in municipal courts,
on, 252
private law sources, on, 203
Roman law,
authority in international law, 125
English law and, 200n.
historic influence of, 180-1, 184-6, 204n.
Middle Ages, in, 185
property concepts, 210~11
subsidiary source, as, 395, 397
Root, Elihu, codification, on, 277n.
Rousseau, Grotius, on, 308, 324, 356
Spinoza’s theories and, 38on.
war, on, 392
rule of law, subordination of States to, 421
Rule of War (1756), 140

international

Russia
denunciation of Black Sea clauses, g8
Dogger Bank incident, 128
Russian Indemnity case, 211
Russo-Japanese War, contraband pro-
visions, 138, 141

sacrifice, international community and,
9o-1
Saint Augustine
aggressive war, on, 359
just war, notion of, 347
St. Petersburg Declaration (1868), 131, 169
Saint-Pierre, de, Project for Everlasting Peace
in Europe, 324
sale and purchase agreements, inter-
national, 175
Saleilles, judicial function, on, 472
Salmond
Continental legal philosophy, on, 469
judicial precedent, on, 475
sanctions, against States, 151, 156~7
League Covenant provisions, 42, 45,
151, 156-7, 352
Savarkar arbitration, 127-8
Savigny, on spread of Roman law, 185
Scelle
individuals and international law, on,
520
Schindler, on nature of international
community, 441
science and philosophy of law, 426
science of international law, task of, 426
scientific method, international relations
and, 383
sea warfare
capture at sea, 136
civilians, lives of, 161
codification of law of, 133—44
conversion of merchant ships, 136
Second World War, as vindication of
international law, 49-51
self-defence, 149, 344, 348, 399
self-determination, Grotius on, 361
self-help 83, 149, 151
self-interest, international community and,
88-g0
self-limitation, theory of, basis for inter-
national law, 10-11, 418, 438
self-preservation of States, 12, 83
Brierly on, 439
Grotius on, 328
law of war and, 38
Westlake on, 398
Selden, 188
separation of powers, judicial precedent,
French law, 477
Serbian Loans case, equities of, 228
municipal law questions, 459
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servitude, international, 126, 180, 211
Sick and Wounded, 1929 Convention, 148
slave trade, prohibition of, g6, 101-3
slavery, Grotius on, 354, 356
Smith, Adam, Wealth of Nations, 327
social contract, enforceability, Grotius’
view, 362
pacta sunt servanda and, Grotius on, 353
social justice, natural law and, 425
social nature of man, natural law and,
Grotius on, 333—6
Société Commerciale de Belgique case, settle-
ment recommended, 228—9
sociology, assumption of State unity in,
414
Somlé, international law, view of, 5
South African Republic, annexation of,
1150,
sovereignty
absolute character, Hobbes and Spinoza,
375
Brierly on, 431, 438—40
collective security and, 61-62
dominion held under law, 339
Grotius on, 322
independence, as, 398
interests of highest value, 182
. international law and municipal law
and, 567
international law as restriction of, 296-7,
344
Kelsen on, 41g-21
League Covenant and, 157
non-sovereign entities, international
organizations and, 529-30
reality of international law and, 33-6, 53
subjects of international law and, 532—3
sum of legal rights, as, 398
temporary over Germany after 1945, 162
‘Westlake on, 397-400
Soviet-German Pact (1939), 72
Soviet International Law, 36
Spain
revolutionary governments, 1869 and
1874, British recognition, 108
 Sulu Archipelago, sovereignty over, 109
Spanish Civil War, 491, 495
Spinoza, 366-84
Bismarck, influence on, 382
breach of faith by States, on, 83
international relations, view of, 4,
23
law, function of, 374
philosophy of, 368
reason, principle of human welfare,

374

Tractatus Politicus, 371, 375, 377, 378,
381, 382

Tractatus Theologico-Politicus, 369, 377

spying, international morality and, 73
stability and change, antinomy of, 444
Stammler, method of jurisprudence, 405
State and law, identity of, Kelsen’s theory,
414-19
State contracts, with aliens, ‘international-
ized’, 179n.
law governing, 178
State, normative ordering as, 414
State personality, 69, 336
State, personification of, 68, 336, 416—17
State power, 416
State practice
divergent, significance of, 278-83
estoppel, effect of past practice, 262—4
partisan claims and statements, 255-6
will to enter obligations, evidence of,
255, 262
State responsibility, 180
fault, basis of, Grotius on, 339, 360
individual or collective, 520~2
merger of individual with State interest,
445
State succession, 115, 180
contracts and concessions, 115
municipal decisions, 266
tort claims, 116
State, theories of, 368
Hobbes and Spinoza, 3, 372-3, 381
statehood, a matter of degree, 47
stateless persons, protection of, 147, 507
statelessness, 29
draft conventions, attitude of govern-
ments, 283
existing law, 283
Hague Codification Conference, 50
I.L.C. Draft Convention, 287, 293
United States law, 203
States
action when no rule of international law,
399
admission to international society, 17,
396
composite, disputes between member-
States, 247
conflicts of interest, 59, 91, 280-3
criminal responsibility of, 45, 522-6, 531
equality of, 14, 846, 164, 422, 439
exclusive jurisdiction, matters within, 28
federation of, Spinoza’s view, 377
freedom of, traditional law, 154
fundamental rights of, 180, 420, 434,

‘haves’ and ‘have nots’, 89, g1

higher legal value of, 412

immorality of, 72

immunities of, 178, 449, 455, 539
implied consent to customary law, 17

239, 253, 256, 332
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States (cont.)

individuals and, identity of, 191, 336—40
391-2, 488, 520; Grotius on, 336—40

interdependence of, 528; Grotius on, 329,
341

interests of, ultimate harmony of, 26,
59, 91

judge in own cause, 19, 45

merger of, 438

organs of, creation of international
custom, 257, 262

patrimonial theory of, 338

presumption of acting in accordance
with international law, 263

private capacity, acting in, 178

‘reason of State’ doctrine, 335, 338,
413, 418; Grotius’ rejection of, 340-6;
Spinoza’s formulation of, 370, 371-2

relations of, governed by private law,
174-9

reputations of, law-abiding, 57

rights and obligations, private law
analogies, 173—4

rule of law, subordination to, 421

self-limitation of, 10-11, 418, 438

self-preservation of, 12; Brierly on, 439;
Grotius on, 328; law of war and, 38;
Westlake on, 398

self-sufficiency of, 375

state of nature, in, 369-71, 375

status quo, those favouring, 59, 64, 89, 91

subjection to law, Westlake on, 398

subjects of international law, as, 45,
489-93

territorial, emergence of, in Europe,
338

totalitarian and international law, 36,

treatment of own subjects, legal limita-
tions on, 29, 47, 103
uniqueness of, Brierly’s views, 441
will of, international law and, 10, 15-16,
18, 33, 445, 181, 255, 256, 262, 330,
419, 427-8, 432, 491, 549
Status of South West Africa Opinion, 227,
229
statutes and international law, 558—g
Stone, non liquet, on, 214-15
Story, Mr Justice, natural law and law of
nations, on, 332
Stowell, Lord
contribution to international law, 238,
266
Roman law as basis of international law,
199
Strupp, subjects of international law, on,
390
Suarez,
international community and law, 325

just war, on, 347
unity of mankind, on, 329
subject of law, Kelsen’s view, 410
subjective rights, objective law and, 410
subjective theory of knowledge, 422
subjects of international duties and effect-
iveness of law, 547-8
subjects of international law: see under
international law
submarine contact mines, blockade, 135
submarine warfare, London Conference
(1930), 148
submarines, law of war and, 38
Spanish Civil War, in, 491
use against merchantmen, 39
Sudan, Anglo-Egyptian condominium, 113
Suez Canal, 116-17
Sully, Grand Design, 59
Sulu Archipelago, Spanish sovereignty over,
109
superior orders, plea of, 38
superiorem non recognoscentes, 185
super-State, international law as, 401-2,
419
League of Nations, 157
Suppression of Counterfeiting Currency,
Convention for (1929), 491
Swiss cantons, disputes between, 247
Swiss Civil Code, legislative power of judge,
425
Swiss law, incorporation of international
law, 493n.
Switzerland, United Nations, Agreement
on Ariana site, 177, 179

Taylor, Roman law and international law,
202
territorial sovereignty
acquisition of, British practice, g7, 109—~
16
condominium, 113
conquest and, 29, 46
development of law of, Grotius, 339
effective occupation, 109, 210
indivisibility of, 45
leases, 112
notification of taking possession, Africa,
110
occupation and administration, grant of
rights of, 114
prescription, 123—4, 125
territorial waters
base line, 276
breadth of, 280—2
crimes on foreign merchant ships, 259,
454
jurisdiction in, English law, 97, 545
Territorial Waters Jurisdiction Act (1870),

97

587

© Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9780521107419
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-0-521-10741-9 - International Law: Being the Collected Papers of Hersch Lauterpacht,
Volume 2 - The Law of Peace

Edited by E. Lauterpacht

Index

More information

INDEX

Terrorism, Convention for Prevention and
Punishment of (1937), 491
theology, dualism, problem of, Kelsen on,
417-18
Thirty Years War, 3212, 324
tortious liability of States, 521
totalitarian States and international law,
36
trading with enemy legislation, 458
Transvaal Concessions, Lyttleton Com-
mission, I15
treaties
abrogation of, 12, 98
accession to, 272
agreed law, absence of, 271
binding force, disregard of, 155; Grotius,
influence of, 325; Protocol of 1871,
97-8; Spinoza’s theory, 369—70, 371,
376, 378-9
conclusion,
and, 272
‘Contracting Parties,” 271, 273
contracts, as, private law analogies, 207
customary law and, 110, 136
duress and, 29, 46, 273
exchanges of notes, 271
force, imposed by, Brierly on, 445
form, written, 273
general interest in observance of, 506-7
good faith, observance in, 271
illegal act under customary law, effect,
273
inconsistent with prior obligations, 273
individuals, rights under, 506, 510~12
international legislation, as, 56, 147
interpretation of, 125; ‘constitutional’
treaties, 44; intention of parties,
460; limitations on sovereignty, 480;
minorities treaties, 147; municipal
courts by, 461; travaux préparatoires,
142, 459, 464-6, 480; unclear terms,
218
legislation, requirement of, 556-8
municipal law terms in, 179, 460-1
non-registered, enforceability, 273
private law analogies, 180
private law, governed by, 178
ratification, need for, 272, 278—9
ratification of multilateral, 147
Report on, H. Lauterpacht, 272
reservations, 56, 273, 275-6, 2845
signature, legal effect of, 272
unilateral denunciation, 98
violation of, 27, 35
Treitschke, denial of international law, 23
Triepel
adoption, doctrine of, on, 556
international law in municipal courts,
245, 251

constitutional limitations

private law sources, on, 195-6
theory of international law, 13, 32
Trusteeship system (UN), 115, 165, 180
Turkey, Britain, Convention of 1878,
Cyprus, 114

Ulpian, definition of jurisprudence, 470
uniform external law, 239
United Kingdom: see also Great Britain
Belgium, lease of site in Dar-es-Salaam,
176
Statelessness, Draft Convention, atti-
tude to, 294
treaties and English law, 556-8
United Nations
General Assembly, International Law
Commission’s drafts and, 288-9, 293
General Assembly resolution on genocide
(1946), 524; on Nuremberg principles,
169
international personality of, 495, 497
legal personality of, 164
non-governmental |organizations, con-
sultation with, 528
powers over Trusteeship areas, 498
specialized agencies, consultation with
private organizations, 528-9
Switzerland, Agreement on Ariana site,
177, 179
Trusteeship system, 115, 165, 180
U.S.A. loan agreement, 174
United Nations Charter
Brierly on, 450
Great Power unanimity, 55, 163—4
human rights provisions, 166,
357, 510, 514~16, 526, 531
individual as subject of international law,
and, 51416, 526
international law in, 307n.
international law, development and
codification of, 269
non-registered treaties, enforceability,
273
obligation not to use force, enforcement
of, 165
qualified neutrality under, 352
realism of, 55, 62, 162, 307n.
Security Council, binding decisions,
345n0.
Trusteeship system, 115, 165, 180
use of force, 164~5
United States of America
aid to Allies in World War, neutrality
and, 42
Alabama  Arbitration, indirect damage
claims, 122
Britain, claims commissions, 119; Clay-
ton-Bulwer Treaty (1850), 117; Hay—
Pauncefote Treaty (1go1), 118; Jay

168,
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United States of America (cont.)
Treaty (1794), 119, 209, 256, 322;
Naturalization Convention, 1870, 100;
North Eastern Boundary award, 214,
219
British Guiana Arbitration, part played in,
123
Civil War, 99
Congress, expatriation, declaration on,
1868, 99
Constitution, offences against Law of
Nations, 520
disputes between member States, 247
international arbitration and, g6, 11g—-
27, 1301
international law and law of, 538-69
League Covenant, Senate rejection of,
157
Liberia, free port agreement, 176n.
Mexico, General Claims Commission,
individual claims, 501; Rio Grande
works, agreement on, 177
Nationality and Immigration Law
(1952), 293
neutrality, qualified, 1940 and 1941, 352
Panama Canal and, 117-18
Panama, Hay-Varilla Treaty (1903),
118; recognition of, 72
statutes and treaties, 493n., 5570,
United Nations, loan agreement, 174
Washington, Treaty of (1871), 98, 99
Universal Declaration of Human Rights
(1948), 168
Upper Silesian Convention, individual
claims under, 502
use of force, UN Charter and, 1645
Utopian theories, international community
and, g1

validity of legal rule, 407
Vattel
Grotius, reference to, 323
law of nature and, 428
neutrality, on, 351
States and individuals, analogy of, 336
Venezuela, Britain, British Guiana Arbitra-
tion, 123
Venezuelan Preferential Claim case, 210
Verdross, pacta sunt servande and, 16
Vereinbarung, theory of international law,
13
Vienna, Congress of, slave trade and, 101
de Visscher
Brierly’s contribution, on, 433
codification, on, 270, 2g0n., 297
non liquet, on, 214
Vittoria, international community and law,
325
Just war, on, 347

Voltaire, Grotius on, 324
Voluntas civitatis maxime est servanda, 17

Walfisch Bay arbitration, 128, 211
war
collective suppression, of, 48
conduct of, exclusion of such matters
from judicial seitlement, 41
declaration of, 37, 149, 150
enforcement of international law and, 31,
149
instrument of change as, Brierly on, 444
international morality and, 73
Jellinek’s view of, 11
Kaufmann’s view of, 12
legal institution, as, 358
necessity of, 34
outbreak of, enemy ships in port, 135
‘resort to war’, meaning, 152
right of, 29, 38, 46, 149, 150, 328, 341,
346, 349, 358, 370-1, 385, 399
unlawful, 152
war crimes
government and military leaders, 166
individual responsibility, 492
Jure gentium, 519
jurisdiction, Brierly on, 446; universal,
166
war criminals, major German, trials of,
487
war, laws of, 3740
Anglo-American and Continental, di-
vergences, 455—8
atomic weapons, use of, 160, 162, 169—
70
Brierly on, 450
codification, 13144
combatants and non-combatants, 160,
162, 169
First World War, after, 148, 456
formulation of, British contribution, 97
Grotius on, 312, 319—22
justice of war, relevance of, 349
military necessity and, 38-9
municipal courts, contribution of, 244
purpose of rules, 39
reprisals, Second World War, 161, 274
Second World War, in, 1602
State control over economy, relevance,
42n.
study of, need for, 149
total war, 38, 40-1, 144, 148, 161-2,
456-7
unnecessary suffering, obligation not to
inflict, 78
warfare, legal rules, artificiality of, 38
scope of modern, law of war and, 38,
40-1, 144, 148, 161-2, 456-7
spying as latent, 73
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warships
asylum in, British practice, 102
visit and search, right of, slave trade,
101, 103
Washington Conference (1g21), 113
Washington, Treaty of (1871), 98, g9, 121
West Rand case, 542, 564
Westlake, 385403
custom and reason as sources of law, 395
Declaration of London (190g), on, 142
distributive justice and Grotius, on,
318-19
individuals and States, identity of, 337
individuals as subjects of international
law, 547
international community, existence of,
18
international law as law, 7
international law in municipal courts,
252, 392
irresponsibility of international action,
96
neutrality, on, 351
personal responsibility for State acts, 391
positivist and idealist, 402
private law sources, on, 200

Roman law as subsidiary source, 395,
397
self-preservation of States, 328
subjects of international law, 390-3,
547-8
war, personal responsibility for, 392
Westphalia, Treaty of, 375
Whaling and Sealing Claims, 210
Whewell, on Grotius, 308
William Hardmann case, 232
Wiseman, Sir Robert, private law sources,
on, 198—g
Wolff
Grotius, reference to, 323
international community, existence of,
18
neutrality, on, 351
world federation, 47, 75, 158
world order, 22, 420
writers and doctrine, §07-483

Zanzibar, leases of territory, 112
Zitelmann, international law, view of, 6
Zouche
international law and English law, 551
private law sources, on, 197-8
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