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Inefficiency of the criminal law, 557.

CHAPTER IX.
Procepure, pp. 558 —673.

§ 1. The Forms of Action, pp. 558—E73.

Our formulary system, 558. An English peculiarity, 558. Growth of
the forms, 559. The formulary system not of Roman origin, 559. Roman
and English formulas, 560. Life of the forms, 561. Choice between the
forms, 561. Little law for actions in general, 562. Modern and medieval
procedure, 562. Formalism and liberty, 563. The golden age of the
forms, 564. Number of the forms, 564. Statistics, 565. Differences
between the forms, 568. Classification of the forms, 569. Affinities
between the forms, 569. Attempts to apply the Roman classification,
570, Roman and English lines, 571. Civil and criminal procedure, 572.

§ 2. Selfhelp, pp. 574—578.

Self-help in medieval law, 574. Distress, 575. Distress for rent, 576.
Replevin, 577. Distress and seisin, 578,
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§ 3. Process, pp. 578—597.

Process, 578. Summary justice, 578, The hand-having thief, 579.
Summary justice in the king’s court, 579. Summary justice and outlawry,
580. Outlawry as process, 580. Arrest, 582. Summary arrest, 582.
Arrest after accusation, 583. Mainprise, 584. Replevisable prisoners,
584. The king’s court and arrest, 586. Royal control over justice, 587.
The writ de odiéo et atia, 587. Origin of the writ, 587. Effect of the writ,
588. Later history of the writ, 588. Mainprise and bail, 589. Sanc-
tuary and abjuration, 590. Civil process, 591. Forbearance of medieval
law, 591. Process in real actions, 592. Process in personal actions, 593,
Outlawry as civil process, 593. No judgment against the absent, 594.
Specific relief, 595. Final process, 596. Costs, 597.

§ 4. Pleading and Proof, pp. 598—673.

Ancient modes of proof, 598. The ordeal, 598. Proof by battle, 600,
Proof by oath, 600. Oaths of witnesses, 601. Allotment of proof, 602.
Proof in cent. xiii., 603.

The plaintiff’s count, 604. The offer of proof, 605. The suit, 606.
Function of the suitors, 606. Number of the suitors, 607. The defence,
607. Thwert-ut-nay, 608. Examination of the plaintiff’s suit, 609. The
defendant’s offer of proof, 610. Special pleading, 611. The exception,
611. Exceptions in assizes, 612. Spread of the exception, 614. Laxity
of pleading, 615. The exception and the jury, 616. Proof of exceptions,
616. Assize and jury, 617. The jury and the appeal, 618, Exception
and denial, 618. The jury and the general issue, 619.

Composition of the jury, 621. The jurors as witnesses, 622. Arbitral
element in the jury, 623. Communal element in the jury, 624. Quasi-
judicial element, 624. Unanimity of the jury, 625. Verdict and
evidence, 627. Fact and law, 629. Special verdicts, 630. Justices and
jurors, 631. Popularity of the jury, 631. Fate of the older proofs, 632.
Trial by battle, 632. Wager of law, 634. The decisory oath, 636. Trial
by witnesses, 637. Other trials, 639. Questions of law, 640. Victory of
the jury, 641.

The presenting jury, 641. Fama publica, 642. Composition of the
jury, 642. The coroner’s inquest, 643. Presentments and ordeal, 644.
Practice of the eyres, 644. Indictments for felony, 647. The second jury,
648. Refusal of trial, 650. Peine forte et dure, 651. Presentments of
minor offences, 652. The trial, 653. The collection of evidence, 655. The
canonical inquisition, 656. English and foreign inquisitions, 658. Torture
and the law of evidence, 659.

Miscellaneous points, 661. The king in litigation, 661. Criminal infor-
mations, 662. Voucher to warranty, 662. Appellate proceedings, 664.
Attaint, 665. Certification, 665. Prohibition, 665. Removal of actions,
666. TFalse judgment, 666. Error, 668. Records and courts of record,
669. Function of the judges, 670. Considérants of judgments, 671, Last
words, 672.
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ADDITIONS AND CORRECTIONS.

p- 149. As to the ownership and possession of movables, the articles by
Mr J. B. Ames in Harv. L. R. vol. xi. pp. 277 ff. should be consulted.

p. 360, note 1. As to the forfeiture of the goods of a man who dies
desperate, see Art. 30 of the Preston Custumal (Harland, Mamecestre,
vol. iii. p. xxxviii.).

p- 363, note 2. Add a reference to Records of Leicester, p. 219. In 1293
the burgesses decide that the heir is to have the best cauldron, the
best pot and so forth. In Scotland the ¢heirship movables’ were of
considerable importance. In the seventeenth century the heir would
take, among other things, ‘the great House Bible, a Psalm-book, the
Acts of Parliament.” See Hope’s Minor Practicks, ed. 1734, p. 538.

p- 372, note 1. An interesting historical account of the Scottish law of
marriage by Mr F. P. Walker will be found in Green’s Encyclopadia
of the Law of Scotland. Pre-Tridentine catholicism seems to find its
best modern representative in this protestant kingdom.

P- 485, note 5, and p. 636, note 2. The Annals of Winchester, p. 25, and
Thomas Wykes, p. 235, differ about the number of the compurgators,
which may have been 25 or 50.

p. 500, side-note, should read ¢ Treason contrasted with felony.’

p- 537, note 5. So the burgess of Preston who has charged a married

woman with unchastity must proclaim himself a liar holding his nose
with his fingers : Harland, Mamecestre, vol. iii. p. xL.
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