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PREFACE TO THE SECOND EDITION.

N this edition the first chapter, by Prof. Maitland, is new.
In Book IL, c. ii. § 12, on ‘Corporations and Churches’
(formerly ¢ Fictitious Persons’), and c. iii. § 8, on ‘ The Borough,’
have been recast. There are no other important alterations:
but we have to thank our learned critics, and especially Dr
Brunner of Berlin, for various observations by which we have
endeavoured to profit. 'We have thought it convenient to note
the paging of the first edition in the margin.

F. P
F. W, M.
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vi Preface.

PREFACE TO FIRST EDITION.

THE present work has filled much of our time and thoughts
for some years. We send it forth, however, well knowing
that in many parts of our field we have accomplished, at most,
a preliminary exploration. Oftentimes our business has been
rather to quarry and hew for some builder of the future than to
leave a finished building. But we have endeavoured to make
sure, so far as our will and power can go, that when his day
comes he shall have facts and not fictions to build with. How
near we may have come to fulfilling our purpose is not for us to
judge. The only merit we claim is that we have given scholars
the means of verifying our work throughout.

We are indebted to many learned friends for more or
less frequent help, and must specially mention the unfailing
care and attention of Mr R. T. Wright, the Secretary of the
University Press.

Portions of the book have appeared, in the same words or in
substance, in the Contemporary Review, the English Historical
Review and the Harvard Law Review, to whose editors and
proprietors we offer our acknowledgments and thanks.

F. P
F.W. M.

Note. It is proper for me to add for myself that, although
the book was planned in common and has been revised by
both of us, by far the greater share of the execution belongs to
Mr Maitland, both as to the actual writing and as to the detailed
research which was constantly required.

F. P
21 Feb. 1895,
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p- 118. Dr Liebermann has withdrawn the suggestion that Vacarius was
the author of the tract on Lombard law. See E. H. R. vol. xiii. p.
997. The Summa de Matrimonio has been printed in L. Q. R. xiii.
133, 270.

p. 556, note 1. Add a reference to J. H. Round, The Hundred and the
Geld, E. H. R. x. 732.

p- 663. As causes of municipal expenditure we ought to have mentioned
the many presents, of a more or less voluntary kind, made by the
burgesses to kings, magnates, sheriffs and their underlings. For these
see the Records of Leicester, ed. Bateson, passim.
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XX1ii

INTRODUCTION.
By S. F. C. M1LsoMm.

1. The Place of ‘ Pollock and Maitland’ Today.

MarTLaND, I think, would have been saddened by this re-
issue of his book, and not only by the inadequacy of an
introductory essay that is the sole addition to what last left
his hands just seventy years ago. He felt sorry for those
whose work became classical: it meant that vitality had been
lost from the enterprise they had loved. Of course much has
been done. Each generation has produced its handful of
scholars from either side of the Atlantic, and from either
shore of that other ocean dividing law and history. His own
Selden Society has proved over and over again the richness
of the surviving materials. It has become clearer than ever
that we can hope to understand the growth of the common
law, almost from its beginning as an intellectual system, in a
detail unimaginable for its great rival in the western world.
And yet, while every syllable of the Roman texts has attracted
prolonged scrutiny, our own great stores of evidence are
largely neglected. Workers are still few; the subscriptions of
a private association are still a principal support of the work ;
and more than sixty years after Maitland died his book is
reprinted, not as a dead masterpiece but as a still living
authority.

Nor is it just that his book is still useful to scholars. In
large part, the part that most interested him, it is still their
starting-point. For the law itself, as opposed to legal institu-
tions, they still rely upon his vision of the subject as a whole.
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XX1V Introduction.

Their questions still take the form: was Maitland right? This
is not true of institutions. What he had to say about these,
mostly contained within the first volume, has indeed worn
well. The general reader will get a picture which has been
corrected and amplified in many details, but of which the
broad outlines remain ; and he will find it a livelier and more
compelling picture than any produced since. But for the
scholar it is superseded. Serious inquiry about our early
courts or lawyers or their literature, though it cannot neglect
Pollock and Maitland, does not begin there. These matters
have all been the subject of more recent and more intensive
study ; and some of the work is listed in the first section of the
bibliography which follows this essay.

The essay itself, however, will be devoted to what has not
been done rather than to what has, to the area in which
Pollock and Maitland remains the starting-point. Why is it
that so much less progress has been made with the law than
with its institutions? Largely it is because less has been
attempted. Few lawyers venture into history, and few
historians deal with the law on its own terms. To the beginner
seeking a subject, the very bulk of the sources is discouraging.
There is so much technicality to be mastered. This is true;
but the calculation probably underestimates both what we
can learn from technicalities and what force they can exert
in their own day. To one who started as a lawyer and who
stands uneasily between the two disciplines, there is visible
a similarity between a traditional belief of historians and a
newer belief among some lawyers: the law serves its day, and
its reasoning, which can always be manipulated to produce a
sensible, practical solution, does not matter. ‘A sensible,
practical solution it may be’, wrote Maitland elsewhere, ‘but
legal principle avenges itself.’

The reality of this intellectual force may provide a different
kind of explanation for the smaller progress made with the
law itself than with its institutions. It is not only that less
has been attempted: less success has been achieved in what
has been done, and this may partly be due to the scale of the
attempts. Maitland was of a generation which believed in
great historical undertakings; and since his time scholarship
has narrowed its vision, seeking to learn in greater detail
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Introduction. XXV

about smaller areas. That this has been beneficial to institu-
tional studies is proved by the results. But it may not suit
legal studies. A fact found in a plea roll about a court, for
example, can be picked up and handled as a thing in itself.
But legal facts do not come away like that. They are parts of
a pattern, and if we cut snippets away for examination we
may not see even the detail of the design, because we look
from the wrong angles.

But of course, when we rely upon Maitland’s vision of the
subject as a whole, we look from his angles; and when we ask
whether Maitland was right, we ask his questions. I believe—
and I do not know how to introduce one of the greatest works
of English history otherwise than by a credo—that the very
splendour of his achievement may have beguiled us into a
too easy dependence. If he himself could have any wish for
this reissue, I believe it would be that some reader would be
stimulated to follow his example, to come to the sources
without assumptions, and to make them indicate their own
vantage-points and suggest their own questions.

This then will be an essay in heresy, pious heresy, intended
to suggest the kind of doubt which it seems possible to have
about Maitland’s picture. To use a phrase familiar in thir-
teenth-century plea rolls, he wrote ‘as one who saw and
heard’. He seems to have seen a society and its law whole
and to have heard its disputes singly. The voices arguing he
heard indeed in his sources; and all the materials made
available since his death have confirmed that he heard aright.
What is difficult to realize is the extent to which the picture as
a whole must have been his own creation, the extent to which
any picture of early legal development must remain uncertain.

It is a property of legal sources, especially from the middle
ages, that they will tell the investigator nearly everything
except what he wants to know. Business documents are made
for those who know the business; and the records of litiga-
tion, whether plea rolls which were the courts’ minutes, or
Year Books which were reports made for the professional or
educational purposes of lawyers, are brusque in their un-
helpfulness to outsiders. Charters and the like use words
which we may not even recognize as terms of art, let alone
guess at the volumes of meaning which it is the function of
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terms of art to import. Even legislative acts, even legal
treatises, were addressed to an audience which knew some-
thing about the law and which lived in the society which the
law regulated. We have to conjure up both. It is what was
assumed that we need to know, not what was said.

One example of this inscrutability may serve to make the
point. The earliest action of which we know for the recovery
of land is called the writ of right, and it worked in this way.
The demandant claiming the land made a formal declaration
to the court asserting that a named ancestor had been seised
in the reign of a named king, and then setting out the pedigree
from that ancestor to himself. No other facts were alleged.
The tenant, the man in possession against whom the action
was brought, denied this declaration at large; and the court’s
business was to arrange a test which would indicate whether
it was true or rather, in case truth seems too precise a
concept, whether it was just. At first this test was always a
battle, and what was directly tested was the oath of the
demandant’s champion, who made himself out to be a sort
of hereditary witness. Later the tenant was allowed instead
to choose the grand assize, a kind of jury ; but even then, with
exceptions that do not now matter, the plea roll recorded
only an answer saying blankly that the one side or the other
had the greater right.

About this legal process we know in great detail. It is
described in the book known as Glanvill, written between 1187
and 1189; and there are countless examples in the plea rolls,
the great series of which begins only a few years later. We
know, for example, just what excuses the parties might make
for not coming, and how often; we know that, if several
parcels of land were at stake, arable had to be claimed
before meadow, and meadow before marsh; we know what
ceremonies the champions went through before fighting, and
what oaths they swore; and we know what a demandant
should do who wrongly guessed that his opponent would
choose the grand assize and had not provided himself with a
champion—when he saw the tenant returning to court with
an armed man, he should instantly make off, lose by default
and not by judgment, and so be free to start again. All this
we know so well that with some rehearsal we could manage
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the law-suit ourselves. But we do not know what it was
about, what ‘the right’ was. We do not even know what had
happened: if the demandant’s claim was just, how had the
tenant come to the land? The law court is miraculously clear
in our spotlight. The world around it, largely the world of
fact and wholly the world of ideas, is in the dark.

II. The Real Actions.

HERESIES are not easily formulated. The suggestion under-
lying this and the following section is that Maitland did not
sufficiently reckon with the law of courts other than the
king’s courts; and on the face of it this seems deeply unjust.
There is much about other courts in this book; and else-
where, especially in Selden Society editions, he did more than
anybody to bring home their importance. But they are
important in various ways. They are important to any
picture of the life of ordinary people until long after the
period covered by this book. They are important as the
sources of custom from which the common law came. But
they are also important to the interpretation of what we see
in the king’s courts themselves; and this is the point now in
question. As is often the case with Maitland, attentive
reading can sometimes detect suspicions. But he did not
have time to follow them up. They did not much affect what
he said, or at all affect what others have built upon his work.
In the result, our picture of the early common law assumes
that we can read its archives in isolation, and that although
we shall get an incomplete picture of society we shall not
thereby misunderstand the law itself. But we may misunder-
stand it by mistaking the original sense of its simplest words.
To the extent that the king’s courts were not inventing law
but adopting customs enforced by other courts, their ele-
mentary concepts and categories must have been formed in
those other courts; and the names by which they were known
must have acquired their first meanings there. If we look
only at materials from the king’s courts, we may attribute to
those names anachronistic meanings, narrowed or widened
by later developments within the common law from an
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original and more elementary sense. The clearest example of
this will be discussed in the next section: our picture of the
personal actions has been distorted by paying insufficient
attention to local jurisdictions. The present section will
suggest that something similar may have happened with the
real actions and feudal jurisdictions.

‘Now were an examiner to ask who introduced the feudal
system into England? one very good answer, if properly
explained, would be Henry Spelman. . .If my examiner went
on with his questions and asked me, when did the feudal
system attain its most perfect development ? I should answer,
about the middle of the [eighteenth] century.’ Maitland’s
joke ousted a great deal of legalistic history: perhaps too
much. His account of the real actions and of seisin has been
discussed more than any other part of his book: and the
discussion has assumed Maitland’s general picture and
questioned details. Largely it has assumed his account of
what happened and wondered about why. But it we stand
back and look at the picture as a whole, the striking thing is
the insignificant position occupied by the feudal relationship.
Feudal jurisdiction is jurisdiction in our sense and no more:
should a dispute go to this court or to that? And apart from
jurisdiction, the system of actions is one that could have
existed in ancient Rome, one that could have existed—and in
some ghostly sense did exist—in nineteenth-century England.

The system is described in terms of possessory and pro-
prietary remedies; and the Roman language, for which of
course there is plenty of warrant in Bracton and some in
Glanvill, was for Maitland and has ever since been a cause
for doubt. But the chief doubt has been about the source of
the idea of protection that can be called possessory, and
there may be a prior doubt: in what sense was that the idea?
There can be little question that it was the idea at the end of
the period covered by this book. A tolerant Roman lawyer
would then have allowed the real actions to be described in
those terms, subject to two reservations. He might have felt
that the principle behind the possessory remedies had mani-
fested itself in a peculiarly English and ad hoc way. And he
might have felt that the adjective ‘proprietary’ was being
used in a peculiarly English and relative sense. But there was
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a range of remedies from the most obviously possessory, that
for the ejected against his ejector, up to the most nearly
proprietary, that which decided title as between the parties
for ever. In the possessory remedies the question of right
could not in general be raised. The ejected could not be met
by an assertion of title in his ejector. The claimant seeking to
retrieve land given to the present tenant’s father by his own
father, whom he alleges to have been mad when he gave i,
could not be met by an assertion that his father’s father had
got the land in the first place only by ejecting some ancestor
of the tenant. In a possessory remedy discussion could not go
behind the facts alleged by the claimant, behind the posses-
sion from which his story started. And since by this time
there was a possessory remedy for virtually every constella-
tion of facts, and since they were all quicker, more convenient
and more acceptable than the proprietary, the proprietary
was becoming otiose, a little-used reserve.

In this scheme the actions are ranged up and down a single
scale. A claimant can nearly always choose between the high
point on that scale, the troublesome but conclusive pro-
prietary remedy, or something lower down, based upon easily
established facts, but inconclusive in that the loser can
always begin a new action going higher into the right. This
was the scheme which existed in the late thirteenth century,
and which gave the common law its distinctive and sensible
notion of relative title. But the question is, how it came into
existence. For Maitland, the proprietary remedy, the writ of
right, was primeval. The top of the scale came first. Then it
was built up from the bottom, first the possessory assizes,
and then the writs of entry which eventually reached up to
the writ of right. Each stage offered the claimant a new
alternative to the writ of right, and, since the possessory
remedies were all royal, a new escape from feudal jurisdiction.
From the point of view of the king, therefore, the desire to ex-
tend his jurisdiction may have been a motive. From the point
of view of the claimant, however, and this is the proposition
to be doubted, the whole development is seen as conducted in
the same terms throughout: the writ of right, once the only
remedy, would always cover his case, and he is offered an in-
creasing range of more convenient possessory alternatives.
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Taking first the writ of right, such work as has been done
since Maitland’s time has added only to our knowledge of its
mechanics. In particular we know that the jurisdictional
position was more complicated than he could see, and that
the provision in Magna Carta about the writ praecipe was
concerned with a genuine difficulty of legal administration
and not with a straightforward attempt by the crown to steal
jurisdiction. But it remains the case that early in the thir-
teenth century lords minded about their jurisdictional rights,
though late in the century, when removal to the king’s courts
was regular, nobody much minded except litigants, to whom
the matter was a nuisance.

But this decline of jurisdictional interest, which treats
jurisdiction as the right to determine a case by applying to it
the fixed rules of the common law and to take the profits of
justice, looks like the last stage of a greater decline. Feudal
jurisdiction had started as the power to decide, not just to
declare a result reached by applying external criteria. And
however much force we attribute to the customs of a lord-
ship, there is a great difference between a lord and his court
applying rules within their own control if within anybody’s,
and the same body applying royal rules. Seen from above the
difference is that a lord’s jurisdiction becomes a matter of
dignity and cash, perhaps more trouble than it is worth. Real
control is lost, the decisive step being one which later ideas
would not even associate with jurisdiction: a tenant’s dis-
positions become effective of their own force, and need no
validation from above. Seen from below the same difference
can be expressed only in the language of private law. The
tenant’s right has not only become larger and more secure;
it has changed its nature. It now exists, not in the closed
legal world of the lordship, but under an open Roman sky.
The tenant has become an owner.

It was this abstract ownership that the demandant in a
writ of right was in the thirteenth century claiming. But the
logic of the action was inappropriate. What happened in
court has already been described for the purpose of showing
how reticent our voluble sources can be. There was the count
based upon hereditary descent, the blank denial, and the test
of battle or grand assize from which emerged a blank result.
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It is easy, but wrong, to dismiss the whole process as archaic
and therefore senseless. If we accept the premise of a divine
test—and it seems to be the premise of all early law—even
the battle answered a specific question. What was tested was
an oath, in this case an oath by the demandant’s champion
that his own ancestor had seen the seisin upon which the
claim rested, the seisin of the ancestor from whom the
demandant traced his descent. The toss of the coin, if we
choose to think in those terms, did not indicate just which
party was to win: it indicated whether or not the demandant’s
count was true.

But the facts in the count, the ancestor’s seisin and the
hereditary descent, were in the thirteenth century irrelevant
to any real question between the parties. The point can best
be made by considering two cases which would in fact have
been redressed by possessory actions; but on the received
view it would be open to the demandant to bring a writ of
right, and we shall suppose him to do so. First comes the
claimant already postulated, who wishes to retrieve land
granted away by his father when insane. In his count he will
begin from the seisin of the most remote ancestor of whom he
knows, and trace the descent to himself. His mad father is
a name in the pedigree; and the fact mainly attested by the
champion’s oath, the ancestral seisin, is not even in dispute.
That count went back beyond the true issue, and passed by
without heeding it. In our second example, it does not reach
it. Suppose that the demandant’s father bought the land from
one whose family had held it for generations, and suppose
that the demandant has been ousted by one whose true
claim is to have a better right than that family had. If he
brings a writ of right, the demandant must count on the
seisin of his father, and he cannot even mention the vendor’s
ancestral holding. It is about the seisin of the father that his
champion must swear; and upon that the case somehow
pointlessly turns.

Nor are these examples special. If land is considered as an
object of ownership, capable of passing from hand to hand
rightfully and wrongfully, then the range of possessory
remedies in the later thirteenth century covers almost every
imaginable dispute, every situation in which its passage from

P.M. 1. b
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