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Abatement

of action by death, 370, 416 sqq.

of nuisance, 394
Absolute

liability, 150, 154, 397

ownership, 67 sgq.
Abuse

of process, 99, 389

of right, 96 sgq., 380, 389
Acceptilatio, 328
Accidentalia, 410
Account, 274

stated, 332
Acquisition

by intermediary,

219 5q.
by lapse of time, xvi, 117 s9q.
by long possession, 117 sqq.; see also
Limitation, Prescription
from non-owner, 77 9.
of fruits by non-owner, 124 sq.

26 5¢., 40 59,

Acquisitive prescription, 117 $59¢.,
414 5q. )

Act and omission in delict, 367.59.,
374 s99.

Actio

ad exhibendum, 386

aquae pluviae arcendae, 393

auctoritatis, 179

calumniae, 99 5q., 391

communi dividundo, 104, 108

confessoria, negatoria, 141,
393

de pauperie, 397

doli, 257, 311, 351, 360, 383 sqq.

Sduciae, 115

Sfuneraria, 335

Sfurti, 86, 277, 352 5qq.

iniuriarum, 99, 296, 378 sqq.

institoria, quasi institoria, 301, 308

iudicati, 411

Pauliana, 178

praescriptis verbis, 311, 387

prohibitoria, 141

pro socio, 107, 108, 300 5¢q.

Publiciana, 63 sq., 85

spolit, 421

343

BRCL

Actiones
adrem,ad poenam persequendam, 344
in rem, in personam, 89 5q., 116
interrogatoriae, 405
perpetuas, 120, 414
persomales, 337, 416
Action for recovery of property, 68,
118 59., 415 5.
Active duty, 379 sgg.
Aditio kereditatis, 219
Adiudicatio, 104, 123
Administrator and Aeres, 147 5qq.
Adoption, xiv, 11, 42 5¢¢., 172
as a bar to marriage, 45
Adoptive child, succession, 42 5gg., 45
Adpromissio, 325, 3273 see also Surety-
ship
Adrogatio, 42, 144
Adsignatio
bonorum, 145
liberti, 145
Adstipulator, 308
Adverse
enjoyment in servitudes, 136, 139 5¢.
possession, 41§
Adwocati, 408
Aequitas, 19; see also Equity
Affectio maritalis, 33, 34
Agency, 214, 217 599., 280
by necessity, 335
Ager
publicus, 83, 95 5q.
wectigalis, 65, 83
Agnati, 182, 191
Agreement to assign, 310
Airspace, ownership, 101
Alienation, restricting, 175
Allgemeiner Teil, xiv, 10
Ambiguity in contract, 202, 206
American law, x, 8 sq., 11, 21, 36, 46,
100, 190 $q., 214 5q., 279, 291 §4¢.,
377 59 397
Animus
and corpus in possession, 70, 75
donandi, 334
Surandi, 352
lucrandi, 353

29
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Appeal, 411
of larceny, 352
Aquilian action, 141, 363 s¢q.
Arbitration, 400, 411
Arbitrium clavse, 412, 423; see also
Specific performance
Asportation in theft, 352
Assignment of contract, 219, 267,
268, 309 sq.
Assumpsit, xvi, 227, 265 5., 275, 289,
311, 385
Atrox iniuria, 382
Attestation
of transactions, 263
of wills, 156
Attorney in litigation, 407 s¢.
Auctoritas
patrum, 2
tutoris, 48, 52

Babylonian law, xix, 282
Bailment, 72 sq., 78, 93, 103, 114, 130,
222, 259, 266, 277 59¢., 358 9.,
377
Bairns’ part, 189
Baker v. Bolton, 418
Bankruptcy, 144, 150, 256, 293, 302
Baron et Feme, 145
Bench and Bar, 18
Beneficium
abstinendi, 149
cedendarum actionum, 327
divvisionis, 327
incventarii, 150
Benignitas, xix
Bilateral contract, 278
Birth of postumus, effect on will,
172
Blackstone and custom, 13
Bona adventitia, 41 sq.
Bonae fidei iudicia, 195, 239, 245 5q.,
271, 295
Bona fide
possessor, 63 sg., 69, 76, 78, 81,
84 59¢., 121, 319; improvements,
84 5q., 87; right to fruits, 84 s¢.,
123
purchaser, 84, 118, 130, 140, 176,
178, 208, 292
seraiens, 84 5q., 87 5q.
Bona fides in usucapio, 121, 122
Bonitary owner, 64, 76, 85, 121

Bonorum
emptio, venditio, 144
possessio, 187 sqq.
Bonum et aequum, 98
Bonus paterfamilias, 129, 261
Borrower, 358 sq.; see also Commo-
datum
possession, 71, 358
Bottomry, 318
Bracton, 17, 30, §7, 131, 260
Breach of contract, 258, 363
Breaking bulk, 358
Buildings, support, 133 sq.

Calumnia, 99 5., 391 5q.
Canon law, 232
Capacity in tort, 348 sgg.
Capital money, 130
Capitis deminutio, 347
Caput, 55
Carrier,6 268, 319, 321, 338, 339, 358,
39
power of sale, 335 sg.
Case, 341, 351, 390
Case law, 6 sqq.
in Rome, 6 sgq.
in US.A,, 8
on Continent, 7 sq.
Casuistic method, 9
Casus, 238 sq., 253
and frustration, 244 5¢g.
Causa, 223 5qq., 228 s99.
causans, sine qua non, 372
traditionis, 111 5q.
usucapionis, 74 5., 121
Causation in delict, 370 s¢9., 377 599
Cause and consideration, 228 sgg.
Cause illicite, 225
Cautio discreta, indiscreta, 232
Caveat emptor, 210, 283
Certum pretium, 281
Cessavit per biennium, 297
Cessio in iure, 91, 110, 144 5¢., 219
Ceylon law, 178
Chancellor and Praetor, 4 sgq.
Chancery
in contract, 194
in succession, 187 sq.
Charities, 57 sq.
Children
liability of, 46 sq., 348 sq.
powers of parent, 38 sgq.
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Citizenship, 23 sg.
Civilian doctrines, xiii, 10
Claims én rem, 89 sq.
Closing of pleadings, 411
Codicilli, 12, 151
Codification, 19
Cognati, 181 sq.
Cognitor, 407, 408
Collegia, 57
Comitia as legislator, 1 sqq.
Commitment under injunction, 423
Commodatum, 71, 75, 222, 277 $99.
358, 359
Common calling, 339, 396
Common law
lien, 317
marriage, 35 5¢.
Common mistake, 200 sg., 206
Common ownership, 103 s¢¢., 300
conception of, 103 sq.
right of majority, o7
Community of risk, 303
Compromissum, 411
Compurgatio, 62
Concealed fraud, r20 sgg.
Concealment in sale, 286
Concession theory, 56
Concubinage, 33 sg.
Condemnatio, 412 sq.
Condictio, 216, 245, 311, 331, 335 $9¢.
causa data causa non secuta, 224, 240
Surtiva, 330, 336
ob rem dati, 224, 240 5q.
ok turpem causam, 225, 231, 337
sine causa, 224 $q.
Conditional gifts, 92 sq.
institutio of heres, 253
obligations, 255
Conditions
death of party pending condition,
255
English and Roman conceptions,
247 $99- .
futurity and uncertainty, 247 sq.
impossible or illegal, 160, 250 sq.
in contract, 247 s¢.
negative, 249 5.
on nullification, 249
precedent or subsequent, 247 599.,
254
prevention of performance, 252 sq.
suspensive or resolutive, 254

427

terminology, 252
which are also promises, 254
Conduct and state of mind, 362
Conductio (hire), 245sq.; see also
Locatio
Conflict of laws, 25
Consensual contracts, 223, 229 $¢.,
233, 234, 267, 275, 279 5¢.
Consensus curatoris, 53
Consent
in contract, 196 sqq., 209, 289
in litigation, 401
tacit, 358
Consideration, 221 s¢g., 228 s¢q., 266,
275
as form, 276
in assignment, 310
in French law, 233, 235
in modern Roman law, 223
in suretyship, 325
Consortium, 304
Conspiracy, 369
Constitutum, 217, 222, 325
possessorium, 113
Continuous possession, 118, 123, 41§
Contra rerum naturam, 237
Contract
actionability, 194 sq., 266 sqq.
and tort, border line, 350 sqq.
by infants, 39
by partners, 301
by slaves, 26 sqq.
causa, 223 §9¢., 228 sqq.
death of party, 416 sq.
for third party, 214 sgq.
form and consent, 274 s¢.
impossibility, 237 sg¢.
liability without fault, 258
literis, 24, 240, 271 5q.
need of writing, 272, 276
of employment, interference, 257
of record, 195, 410 5q.
passing of property by, 113, 287,
291 5g9.
reality of consent, 196 sqq.
terms, 267 5¢g., 275
uberrimae fidei, 306
under seal, 227, 274 5¢q.
unilateral, 271 sgq.
void, voidable, 199
Contract, contractus, contrahere, xvi,

193 59¢., 196, 330

© Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9780521086080
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-0-521-08608-0 - Roman Law and Common Law: A Comparison in Outline

W. W. Buckland and Arnold D. McNair

Index

More information

428

Contrectatio, in theft, 352 sq.
Contribution between joint tort-
feasors, 347
Contributory negligence, 47, 370 sqq.
Contubernium, 34
Conubium, 32, 34
Conversion, 120, 122, 347, 368, 416
after innocent taking, 358
by messenger, 361
Conveyance, modes of, 110 sgq.
Conveyancers
as authority, 15
Roman Catholie, 21
Coparcenary, 104
Copyholds, 16, 264
Coronation Cases, 245 9.
Corporate bodies, 54 sgg.
Correal obligation, 312 sq.
Covenant, 274 5g¢., 330
in conveyance, 115
running with land, 115 s¢., 117 5¢.,
139 5¢.
Cretio, 263
Crime and tort, 344 9.
Crimen, 245
Criminal law, active duty, 376
Crown, 56
Culpa, 249, 351
compensatio, 370
in contract, 259 $g¢.
in contrakendo, 238
in delict, 374
lecvis, lata, 260 sgq., 365
Culpable negligence, 262
Curatio, 53
prodigi, 188 sqq.
Custodia, 396
Custody, 70, 114, 354, 358 s¢.
of children, 39
Custom, 15 sqq.

Damage

as gist of action, 363

measure of value, 366

physical and pecuniary, 367 sqq.

remoteness, 363, 377 4.

to freeman, 364

to property, 342, 351, 363 59¢.» 392
Damages and penalty, 344 599.
Damnum

emergens, 364

infectum, 61, 393

INDEX

iniuria datum, 342, 351, 363 5¢¢.
392
Death
after verdict, 418
as cause of action, 364 sg., 416,
418
effect on liability, 255, 309, 34§ 5¢.,
366, 416, 418
Debt, action of, 118, 274
Deceit, 341, 369, 383 s9¢-
statements addressed to a class, 385
Decisions, binding force, 6 sgg.
Decreta, 7
Deditictiy 23
Deductio ususfructus, 113, 115
Defamation, 341, 343, 344 5¢., 368,
380 5¢., 421
of the dead, 382
Defeasance and condition. precedent,
249 5q.
Defects, warranty against in sale, 211,
284 sqq.
Definitions, xiv
Degrees of care, of carelessness,
260 5qq.3 see also Culpa
Delay in litigation, 419
Delict, 229, 338 sgg.
a civil conception, 341
capacity, 348 sgg.
death of party, see Death
essentially statutory, 340
joint, 346 sqg.
Delivery
as conveyance, 111 $¢q.
of title deeds, 112
Dependent relative revocation, 148
Deportati, 24
Deposit, 71, 222, 277 5¢.» 319, 358 5¢.5
386
third party, 216
Derisory consideration, 223
Derogation from grant, 138
Descent, 179 sg-
Detention, see Custody
Detinue, 118, 119 5¢., 126, 293, 412,
416
Dictio dotis, 263, 273
Digest of Justinian, 13
Dinglicher Anspruchk, 39 sq.
Direct cause, consequence, 372, 378
Discovery of facts and documents,

405 5¢.

© Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9780521086080
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-0-521-08608-0 - Roman Law and Common Law: A Comparison in Outline

W. W. Buckland and Arnold D. McNair
Index
More information

INDEX

Disherison, 167, 169, 172
Dishonest intent in deceit, 385
Disseisin, 118 s9.
Dissensus, 200, 206
Divorce, 32, 264
Dolus, xvii, 212, 261 5q., 351, 383 599.
definition, 385
in contract, 197 s¢., 201, 204
praetorian wrong, 384
Dominium, xiv, 62 sqq., 127
and ownership, 23, 65 sgg.
Donandi animus, 334
Donatio, 112, 223, 233, 303, 330
ante, propter nuptias, 37, 185
on condition, 92 sq.
sub modo, 179
witnesses, 264
Dos, 37, 82 5q., 185, 224
third party, 217
Draftsmanship, 21
Dry legal estate, 65
Duchy of Cornwall, 56
Duress, in contract, 197 5q.; see also
Metus
Duty to take care, 363, 367 5¢g.

Easements
and profits, 61, 127 5¢7., 414, 422
of necessity, 137 5q.
Ecclesiastical jurisdiction in wills, 148,
166
Edict
de edendo, 406
of Praetor, 4 sg¢., 18
on infuria, 378 5q.
Emancipated child in succession, 187,
191 5q.
Emancipatio of child, 41
Emblements, 129
Emphyteusis, 65, 73, 83, 270
Emptio venditio, 242, 280 5qq.; sec also
Sale
Enrichment, ses Unjustified
Enrolment of conveyance, 113
Equitable
assignment, 309 §¢.
interest, 176; in Roman law, 37,
82 5q., 84, 178
Lien, 317
Equity, ix, x,"xviii
acts in personam, s
and the Edict, 3

429

in succession, 187 sq.
of redemption, 315
Roman and English, 4 s¢q.
Error
in contract, 197 $¢¢., 205 $9¢.
in substantia, 200 $q., 205, 209 5¢q.
in traditio, 111 sq.
in usucapio, x21; see also Mistake
Essentialia, 410
Estate pur autre vie, 128
Estates, doctrine of, 81
Estoppel, 78, 292
Evidence, rules of, 402 sq.
Evolution of legislative process, z,
18 sqq.
Exceptio doliy 50, 87, 256, 387
generalis, 387; see also Dolus
Exceptio
non adimpleti contractus, 230
non numeratae pecuniae, 231 5q.
pacti conventi, 2.66
Execution of judgement, 403, 413
Executor and Aeres, 147 sqq.
Executory interests, 91
Exemplary damages, 344, 365, 382 sq.
Exheredatio, see Disherison
Expensilatio, see Contract literis
Experimental legislation, 3
Expropriation, 95 9.
Extension of personality, 219
Extinctive prescription, 117 5g¢., 414
99

Factors Acts, 77, 130, 292, 320
Fair comment in defamation, 381
False pretences, obtaining by, 360
Familia, xiv, 38 sqq.
Familiae emptor, 157 sq.
Famosi libells, 380
Fault and default, 258; see also Culpa
Fawor
lbertatis, 165
testamenti, 160 5q., 163
Feme coverte, 37
Fenus nauticum, 318
Feoffment, 110, 264
Feudalism, 81, 83, 274
Fiction theory, 57
Fideicommissa, xv, 82, 94, 151, 163,
168, 170, 173 $99., 177, 179, 250
Fideicommissary substitution, 82, 84,
94, 177
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Fideiussio, 327, 328
Fiducia, 115 sq., 177, 239 59.
Filiifamilias
economic position, 26, 38 sgq., 178
possession, 73
Finding, 75
theft by, 357
Firm, 306 sq.
Floating charge, 322
Flowing water, 97
Foreclosure, 315 sg., 324
Foreign law, influence of, 20
Form
in contract, 228, 274 5¢.
of marriage, 34 5¢.
of will, 156 sgg.
what is, 276
Formal words, 272 sq.
Forms of action, 68, 409 sq.
Farmula of action, 409 sq.
Foundations, 57 sg.
Frankmarriage, 175
Fraternitas in societas, 304
Fraud, xvii
in contract, 197 s5¢q., 2765 see also
Dolus
Freedom
of contract, xix
of testation, xv; see also Contract,
will
Freeman
damage to body, 364
" hire of services, 300
French law, 39, 60, 113, 174, 189,
198, 211, 225 5¢., 228 5¢q., 236,
238, 262, 285, 287, 288, 289, 291,
292 5q., 296, 307, 322 §¢., 349,
375 423
Friendly societies, 59
Frustration, 244 s¢g.
Fundamental error, 199, 200 5¢., 291}
see also Error, Mistake
Furtum, 342, 347, 352 $94.
by owner, 354
improprium, 360
possessionis, 354 399,
usus, 353; see also Theft
Future thing, sale of, 281 sq.

Gaius, Institutes, 22
General average, 374
General custom of the realm, 13

INDEX

Genus, sale of, 282 sq.

German law, 47, 72, 174, 198, 223,
236, 238, 262, 287, 288, 296, 307,
323, 370 375

Gift

conditional, 92 s¢.
conveyance, 112; see also Donatio

Guilds, 57

Gratuitous loan, 279

Greek characteristics, xix, 20

law, 67, 287, 403

Gross negligence, 260 s5q.; see also
Culpa

Guarantee, see Suretyship

Guardianship, 46 s¢q., 188 s¢q.

in knight service, in socage, 47 s¢.

of relations, 52

powers of guardian, 52 sgq.; see
also Curatio, Tutor

Habere frui possidere licere, 65
Habitatio, 297
Hadrian and responsa, 12
Have and hold, 65
Hearsay evidence, 402 s¢.
Hellenistic influence in Roman law, 20
Hereditas, xv, 143 59q., 171, 187
conception as ideal unit, 152
facens, 29 5q., 154 $¢-
sustinet personam defuncti, 152, 155§
Heres, xv, 143
and ancestor, unity, 153
and executor, 29, 147 599
and heir, 147 s99.
as witness to will, 158
conditional, 154
effect of failure to accept, 151, 155
liability of, 149 sg.
necessartus,  Suus
149 5¢.5 155, 178
right of abstention, 149
Hindu law, 282 ;
Hire, 12, 75, 277, 294 5¢9.
of land, right to fruits, 124 sgq.
of services, 299 sq.
possessory remedies, 296 5q.
Honoraria, 299
Hotchpot, 185
Husband and wife, 31 s9q., 145, 183
£99.
Hypqthec, 314, 315 59¢-» 325
tacit, 317, 322

et mecessarius,

© Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9780521086080
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-0-521-08608-0 - Roman Law and Common Law: A Comparison in Outline

W. W. Buckland and Arnold D. McNair
Index
More information

INDEX

Illegal conditions, 160, 250 ¢q.
Illegitimate children, succession, 186
Imperitia, 259
Imperium, 400, 420
Implied promise, 329
Impossibility
absolute promises, 242 sg.
implied condition of continuing
possibility, 243
in contract, 163 sq., 237 5qq.
supervening, 238 fg.
Impossible conditions, 160, 250 i¢.
Indebitatus assumpsit, 336 sq.
Indefensus, 401
Indemnity, contract of, 326, 328
Inducement to an act, 389
Infamia, 149, 353
Infant
contract by, 50 sg., 328
in tort or delict, 46 sq., 348 sq.
no legal estate in land, 53
Infants’ settlements, 52 sq.
Influence of Roman on common law,
X, 30, 63, 103, I3I, 142, 148,
150, 160, 164, 166, 174 5¢., 251,
259, 297, 318, 374, 405, 421
Inheritance, 143 sgq.; see also Here-
ditas, Heres, Succession
In iure cessio, 91, 110, 144 5¢., 219
Iniuria, xvii, 98 5q., 141, 326, 339, 341,
342 59q., 365, 372, 378 599., 392
and trespass, 102
atrox, 382
In ius wocatio, 401
Injunctions, 140, 420 sgq.
Injurious falsehood, 369
Innkeepers, 339, 396
Innocent misrepresentation, 198 sq.
Innominate contracts, 229, 233, 269
¢, 310 5qq.
Institor, 219
Institutio heredis, xix, 147 sqq., 160
sqq.
favgthrable construction, 165
in error, 162
Insult, 378 sgq.
Insurance, 268
National, 398
Intellectus, 52, 349
Intent in defamation, 381
Interdependence of promises, 230 sq.,

233 235

431

Interdict, 61, 83 5q., 92, 394, 420 s¢q-
repetition, 423
Interdictio prodigi, 188
Interdict quod wi aut clam, 61, 141,
394
Interesse, positive, negative, 359
Interest, 311
Interference with contract, 257 5q.
International law, authority of writers
on, 14
Interpretatio, xviii, 12
by prudentes, 16
of wills, 159 sgq.
Interrogatories, 405
Intervening cause of damage, 371, 378
Intestabilis esto, 191
Intestacy
dislike of, 160 sq., 191 sq.
partial, 151
penalisation, 192
presumption against, 192
Involuntary manslaughter, 262
Italian law, 47, 73, 193, 225
Italic land, 65
Tudex
a private citizen, 401 5¢.
in later Roman law, 403
qut litem suam facit, 396, 403
Iudlicia legitima, imperio continentia,
419
lura, 93, 127
Tus
ctvile, 25, and custom, 16
edicends, 3
Saciendi, 133
gentium, 20, 2§
honorarium, 3 sqq.
in personam, in rem, 84, 89 5q., 116,
137, 140, 193 §9¢., 257, 295 5q.,
338 5q.
in re aliena, 83
offerendae pecuniae, 324
prokibendi, 106 sq., 135
respondends, 12 sq.
retinendi, 89, 319, 355
tertii, 68, 78 s9q., 81
tollends, 9y
lusiurandum in procedure, 404 sq.
lusta causa, in acquisition, 74 sq.,
111 $q., 121, 136, 229
Tustus titulus, 74 5q., 85, 86
Joinder of issue, 313, 417, 420
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Joint and several obligation, 313 sq. Legislation, 1 sgq.
Joint experimental, 3

creditors, 313
interests less than ownership, 108 sq.
legatees, 166
tenancy, 104 5¢¢.; lapses, 105
wrongdoers, 346 sq., 366
Judge and jurist, 18
Judgement, 412 sq.
Judicature Acts, law of mistake, 202
Jurisprudence of the Courts, 8, 9
Juristic personality, 54 sqq.
Juristic writings, ro sgq., 100
Justinian
and case law, 9
and juristic writings, 13

Kant, xiii, 10
Kauf bricht Miete, 296
Knight service, wardship, 47, 54

Labeo, 12

Laesio fidei, 226

Land
and moveables, 60 s¢g., 179 5¢., 290
theft of, 359

Latent impossibility, 204

Lateral support, 133 5.

Latins, 23, 33

Law
merchant, 266
of actions, 399 s¢¢.
of citations, 14 sq.
of obligations, 193 sgq.
of persons, 23 sqq.
of property, 60 sgg.
of succession, 143 5gq.

Lease and release, 113 sg.

Leases, 81, 117, 265, 294 599.
abatement of rent, 294 $5¢., 297, 298
tacit renewal, 297

Legacy, 153, 162 5¢q., 330
interpretation, 159 sgq.
joint, lapses, 166
per vindicationem, damnationem,153,

165, 179
prohibition of alienation, 175
restrictions on amount, 154, 167 5¢.

Legal
estate, 37, 53, 82 5q., 178
periodicals, 11

Legis actio, 67, 407

in U.S.A,, 11
Legislative power, movement of, 2,
18 sq.
Legitim, 167 sq., 189
Legitimation, 43 s¢q., 186
effects, 43, 45 5¢.
modes, 43, 45§ 59.
Lessee, possession of, 72
Lex
Aebutia (procedure), 3
Aelia Sentia (marriage), 24
Aquilia (damage), 99, 340, 341, 344,
348, 351, 353, 36359¢., 386,
393 5¢.
commissoria, 231, 254, 316
mancipti, 11§
Liability without fault, 396
Libel, 380 s¢.; see also Defamation
Libellary procedure, 401 sg.
Lien, 293, 317 5.
Life tenant and usufructuary, fruits,
124 5q.
Limitation of actions, xvi, 69, 80,
118 59., 343> 413 5995 416
Limitations on ownership, 94 s¢g.
Limited
interests, 80, 127 s5gq.
liability, 28
ownership, ro8
partnership, 3or sq.
Litis comtestatio, 313, 346, 411, 417,
419; see also Joinder of issue
denuntiatio, 401
Livery of seisin, 110
Loan of fungibles, 222 ; see also Mutuum
Local and general custom, 16
Locatio conductio, 75, 268, 294 sqq.
Locatio
operis faciends, operarum, 298 sqq.
reiy 294 5qq.
Locus poenitentiae, 337
Long possession, acquisition by, 117
$9q.5 see also Prescription
Loss of service, 379, 418
Lost grant, 132
Lucrum cessans, 364
Lunatic in tort and delict, 348 s¢.

Machinatio, 383 sq., 388
Magna culpa dolus est, 261
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Maiestas, 386
Maius ius, 67 sq., 78
Majority principle in private law,
150
Mala fide possessor, 87
Maleficium, 345
Malice in defamation, 381
Malicious legal process, 99, 369
Mancipatio, 61, 91, 110 5q., 134, 158,
179, 272 5q.
familiae, 169
no representation, 219
partis, 114
Mancipatory will, 158, 169
Mandate, 268, 280, 299, 307 s¢q.,
331 §¢., 386
as suretyship (credendae pecuniae),
325, 328
Manumissio vindicta, censu, 273
Manus marriage, 32, 37, 54, 146, 182,
184
Maritime
lien, 318
loan, 318
Market courts, 20
Market overt, 78
Marriage, xiv, 31 5¢q.; see also Manus,
Matrimonium, Nuptiae
effect on property, 37
of descendants, 40
of infants, 39
unity of person, 36, 183
Matrimonium, 33
furis gentium, 34
liberum, 31; see also Marriage
Maxims, 9
Meliorating waste, 129
Mesne profits, 86
Metus
a praetorian wrong, 390 5q.
in contract, 197 s¢.
Mining rights, 62, 93, 101, 130
Minority, 46 sqq.; see also Guardianship
Misrepresentation
amounting to undertaking, 198
causing mistake, 199
Missio in possessionem, 175, 195 5.,
256, 400
Mistake, 197 sgq., 203, 291
in equity, 199, 201 $¢., 212 3.
of identity, 207, 208, 209
Modes of conveyance, 110 sgq.
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Modus adquirendi, 9o
Mohammedan law, 282
Monasteries, 58 sq.
Morbus, in sale, 285
Mort d’ancestor, 67
Mortgage, 314 sqq.
Mortgagee in possession, 316
Mortuum wvadium, 314
Motive in contract, 225§ 5¢.
Moveables, 60 sgq., 76 sg.
Munera sordida, 299
Mutual
agency of partners, 301, 306 5q.
mistake, 201
Mutuum (loan for consumption), 222,
240, 278 5q.

National insurance, 398
Natura actionis, contractus, 410
Natural law, 10, 47
Naturalis obligatio, 419
Necessaries, supply of, 49, 336
Necessity
agency by, 335
as defence, 373 5¢.
in expropriation, 96
Nec i, nec clam, nec precario, 139
Negative
conditions, 250
easements, 135, 136
Negligence, xviii, 259, 362 s9¢.
in contract, 207, 258; see also Culpa
of child, 46
Negligent homicide, 365
Negotiable instruments, zo07
Negotiorum gestio, 334 5qq.
Negotium, 329 599., 332, 337
Neighbouring properties, special pro-
tection, 61, 95, 393
Nemo
dat quod non habet, 77 5q., 320
pro parte testatus, 151
Nexum, 273
Non-disclosure in contract, 198, 203
Non est factum, 207 sq., 276
Non-user, loss of rights by, 135
Nowva causa interveniens, 378
Novation, 272
Nowel dissetsin, 63, 66 sq.
Noxal liability, 40, 395
Nudum pactum, 223, 229
Nuisance, 95, 100, 139, 140, 392 5¢q.
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Nuptiae, 31 5qq.
a relation of fact, 32 sqq.
fustae, nom iustae, 34; See also
Marriage

Oath in procedure, 404 sg.
Obligatio, 176 5q., 193 5qq-
a personal subjection, 255
ex wariis causarum figuris, 334
naturalis, 419
originally civil, 193, 337
Obsolescence of statutes, 16 s¢.
Onmissions as delicts or torts, 367 s¢q.,
374 549
Opening of will or probate, 158
Operis novi nuntiatio, 61, 393
Oratores, 408
Oriental influence on Roman law, 20
Ownership, 60 sgq., 71 599.
ad inferos, 101
in futuro, 91
in moveables, 68, 290, 356
terminable, 91 sgq.; see also Domi-
nium, Property
Ownership in theft, 356

Pacts, 269

Pandectists, xiii sq., 21

Parents, powers and liability, 38 sqq.

Participes, 28

Partition, 106 5¢q., 123 5q.

Partnership, 59, 266,

300 5¢q.

death of partner, 305
duties of partner, 306
renunciation, 304 $9.

Patria potestas, 38 599., 44, 182, 308

Patroni in litigation, 408

Peculium, 28, 40, 178, 219, 303, 322
castrense, 73

Pecuniary and physical damage, 367

59q.

Penal actions, 347, 366
stipulations, 321

Percolating water, 97

Periodicals, legal, 11

Permissive waste, 129

Per my et per tout, 104

Perpetuities, 173 5¢g.

Persona, 54

Jficta, 575 155
obligata, 255

268, 280,

INDEX

Personae non portioni, 109
Personal
actions, see Real and personal
actions
law, 23 sq.

servitudes, 128
Personality, 54 sqq.
Persons, law of, 23 sqq.
Physical and pecuniary damage,
367 544.
Pignus (pledge), 71, 73, 75, 78, 130,
277 5¢.5 314 594> 359
determination, 319 s¢.
not a res, 31§
of future acquisitions, 322 s¢.
penal stipulation as to interest, 321
power of sale, 130, 315, 321
superior title, 320
under Factors Acts, 320 sq.
Plus petitio, 320
Pontifices, 12
Populus Romanus, as person, 55
Positive easements, servitudes, 135
Possessio, possession, Xiv, 62 5¢¢., 71 594.
fratris, 179
in theft, 353 sgq.
uris, 355
naturalis, 70
not a res, 31§
of bailee, 71, 72 s5¢.
of lessee, 72
of servant, 70 sq., 72 5¢.
question of fact, 75, 220
theories of, 70
Possessores, of public land, 64, 83,
95 59-
Possessory interdicts, 397, 421
remedies in servitudes, 141
Possibility, implied term in contract,
237
Postumi, 169, 172
Power of attorney, 309
Praetor, 3, 269, 308, 367, 378 s¢.
and Chancellor, 4 sgq.
and Clerks of Chancery, 409
Praetorian actions, limitation, 417
obligations, 193, 279
stipulations, 195, 410
succession, 187 sq.
wrongs, 342
Precarium, 65,83, 139 sq.
Precedent, 6 sgg.
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Prescription, xvi, 69, 80sg., 117,
413 5¢q., 420
Act, 132 5q.
in servitudes and easements, xvi,
132 5q., 135 5¢.
Presumption of fault, 395
Prevention of performance of con-
dition, 252 sq.
by casus, 253; see also Casus
Price in sale, 280 sq.
Primary rights, 89
Private
member’s bill, ¢
summons, 40t
Privilege, in debt, 318 sq., 322
in defamation, 381
Procedure, 399 sqq.
division of process, 402
Procurator, 407 sq.
acquisition by, 220
in rem suam, 309
Profits d prendre and servitudes, 134
Promises, interdependence of, 230 sq.,
233, 235
Pronuntiatio, 412
Proof, artificial modes, 62 s¢.
Property, 60 sqq., 71 5qg.
and possessnon, remedies, 63 s¢.
passing of, by contract, 113, 287,
291 549.
Protective trust, 190
Provincial land, 64 sq.
Proximate cause, 372
Public
land, 64
utilities, expropriation, 95 sg.
Putative causa, 111 5q., 121

Quantum meruit, valebat, 331
Quasi-contract, 229, 329 5¢¢., 39t
compulsory payment, 331 5¢.
conception in Roman and English
law, 332 5¢.
scope of, 329 sgq.
Quasi-corporations, 59
Quasi-delict, 229, 395 sgq.
Quasi-possession, 73, 141, 355
Quebec law, 178
Querela inofficioss testamenti, 167 sq.
Quia timet action, 393
Quid pro quo, 221, 223, 228, 289, 301
Quod Vi aut clam, 61, 141, 394
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Rapina, 342, 386
Real and personal actions, 66 sq.,
89 5g., 103, 140 35¢.s 343 5¢.s 412

9.
Real and personal property, 6o
succession, 146
Real property law, general character,

Reahty of consent, 196 sqq.
Recepta auctoritas, 14
Reception of Roman law, xx
Recklessness, 262
Recognisances, 195

to keep peace, 383
Registration of charges, 324
Registrum brevium, 409
Regulae iuris, 9
Réintégrande, 73
Relatio iurisiurandi, 404
Relative ownership, 67 sqq.
Release

as conveyance, 104, 113

per aes et libram, 273
Remoteness

of damage, 363, 377 5¢.

of limitation, 173 sqq.
Renunciation of partnership, 304 sq.
Replevin, 118
Representation in acts in the law, 27,

217 §§.y 219 59q., 407 5¢.

Representations, as conditions, 254
Representative assemblies, 1
Repugnant provisions in wills, 164

59.
Reputed ownership, 293
Res
civitatis, 57
corporalis, incorporalis,
127
extra commercium, 73, 238
fudicata, 256, 407 5q.
mancipi, nec mancips, 60 sq., 64, 111,
128, 290
mobilis, immobilis, 62
obligata, 255
perit domino, 287
Reservation of usufruct, 113, 115
Residuary actions, 390
Resolutive conditions, 248 s¢g.
Respondeat superior, 396
Respondentia, 318
Responsa, 12 sq.

93 $§¢.s 110,
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Restitutio in integrum, 138, 419 Self-help, 395
Restitution Semel heres, semper heres, 29, 160 sq.

by infant, so

in dolus, 390

in metus, 391
Restitutory interdicts, 422
Restrictions

on ownership, 94 sg.

on power of devise, 167 sg., 173

599. )
Reverter of ownership, 93

Revocation of wills, 148, 168 sqq.
Rights, # rem and in personam, see

Tus
less than ownership, 127

Risk in sale, 287 sq., 292 s¢q.
Ritual transactions, 111, 263 $q.

Robbery, 342, 386
Roman character, xix

Roman-Dutch law, 53, 139 5¢., 174,

235 5., 342

Roman law, influence on English law,

see Influence
Rylands v. Fletcher, 397

Sale, 12, 200, 266, 267, 280 sqq.
by sample, by description, 285 sg.

concealment in, 286
of future thing, 281 sq.
of genus, 282 sq.

of thing not in commercium, 238
of what has ceased to exist, 203

$¢.» 290 §¢.
risk in, 287 s¢q., 292 sgq.

transfer of ownership,
283 sq., 289 5¢., 291 5¢q.

warranties, 283 sgq.

Sale of Goods Act, 77, 130, 198, 210,
269, 280, 281 s¢q., 285 59., 288 5¢.,

291 5q., 320, 321
Salvage, 335

Sanctioning rights, 332, 339
Scots law, 17, 59, 178, 236, 241 5.,

307, 334

Sealing, 276; see also Signatio

Security, 314 sgq.
Seduction, 372 5¢., 379

Seisin, 66, 69, 73, 91, 110, 118, 289

in descent, 179

Seizure under judgement, of goods,

of person, 404
Self-defence in delict, 374

Senatusconsulta, 2, 18
Sequester, 71, 73, 331
Servant, possession by, 70 sq., 72 5¢.
Services, hire of, 268, 299 sq.
Servitudes, 127 sgq.
acquisition by long enjoyment, 132
continuous, discontinuous, 135 $§g.
enjoyment @i, clam aut precario,
133
extinction by merger, 138
in gross, 137
in re sua, 138
remedies, 140 5q.
rustic, urban, 134 sq.
to commit nuisance, 139; see also
Easements
Settlements, 173 5¢q., 189 5q.
Shares of partners, 303
Shipmaster, necessaries, 335
Signatio of will, 157
Signoria, 65
Singular succession, 143
Slave-dealers, liability, 284
Slaves, 23, 25 s¢¢.
employment in trade, 26 sgq., 178
in early common law, 29 sgg.
in law of succession, 27 sg.
Soctetas, 107, 108, 222, 280, 300 5¢¢.,
313
argentariorum, 304
omnium, universorum bonorum, 304,
307; see also Partnership
Soldiers’ wills, 152, 158 sq.
Sources of law, 1 sqq.
meanings of word, 19 s¢.
Soviet marziages, 32
Spatium deliberandi of heres, 154
Special property, xv, 71, 278,
355 99> 362
Specific performance, 201 s9., 293,
412 5.
Spendthrifts, 188 s¢¢.; in U.S.A,
190 $q.
Spite fences, 100
Spouses
claim in succession, 184 sg.
unity of person, 37, 183; see also
Marriage
Squatter, possession of, 74, 75, 102
State as person, §5
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Statute Law Revision Acts, 17
Statutes, 1 sgq., 18 sq.
abrogation by disuse, 16 sq.
of Limitation, 118sgq., 413 5¢¢.;
see also Prescription
Stellionatus, 360
Stellvertretung, 218
Stiftung, 8
Stipulatio, 194 5q., 221, 239, 245 $q.,
253, 256, 263, 267, 269, 271,
2735 275, 276, 283, 311, 325
Stolen goods, 76 sq., 78, 81, 120 sq.
Stricta tudicia, 195
Stricti jurés transactions, 238 5q.» 2713
see also Stricta iudicia
Strict lability, 397
Submission to arbitration, 411
Sub-partnership, 305 sg.
Sub-pledge, 319
Subpoena duces tecum, 406
Substantive and adjective law, 399
Substitution, fideicommissary, 82, 84,
94> 177
Successio in locum, 323 sq.
Successio miserabilis, 144
Succession
in Roman and English equity, 5
on death, 29 g., 143 sgg.
on intestacy, 179 sqq.
per stirpes, per capita, 183
preference for males, 180
remoteness, 182 sq.
spouse’s claim, 184 s¢.
to freedmen, 186 s¢.
under Justinian, 182 sq.
Successive, charges, 315, 323 5q.
Ppossessions, 122
Sui kheredes, 54, 167
Superimposed freeholds, 101 sg.
Superstition du cas, 7
Supervening impossibility, 238 sgq.
Scots law, 241 sq.; see also Casus
Support, right to, 133 sg.
Suretyship, 268, 308 sq., 324 sqq.
agreement not to sue, 328
death of debtor without successors,
326
effect of action, 325 sq.
plurality of sureties, 327
reservation of rights against surety,
328
Roman preference for, 324 sq.

437

types, 268, 325, 328

where debt time-barred, 326
Survivorship, 105, 166
Suspensive conditions, 247 s¢g.
Swiss law, 47
Symbolic delivery, 112

Tacit hypothec, 317, 322

Taking, in good faith, 103

in theft, 357 5¢.

Taking of risk, 219

Talmud, 282

Tax-farming partnerships, 302, 304

Tenancy

by entireties, 104

in common, joint, 104 sgq.

in coparcenary, 104

on sufferance, 298; see also Hire,
Term of years

Tenant, expulsion of, 295 sq.

Tenure, 65, 81, 83

Term of years, 60, 94, 294 54¢.

Terminology in conditions, 252

Territorial law, 23

Tesserae frumentariae, 310

Testament, xix, 148, 156s9g.; see
also Will

Testation, freedom of, 167 sq.

Theft, 373q., 76 5q., 78, 81, 83 sq.,
103, 1347, 3525¢q.; sec also
Furtum

by owner, 354

by finder, 357 sq.

deprivation of whole interest, 353
from bailee, 277, 316, 3545¢., 358 5¢.
of land, 359

personation, 361

Thief, possession of, 74, 75

Things savouring of realty, 359

Third party in contract, 176, 179,
214 5qq.

actio utilis, 214
in U.S.A,, 214 59.
trust concept, 214 5q.

Third party, interference with con-

tract, 257 5q.

Title, warranty of, 283 sq.

Titulus, 63, 67 599., 74 54, 85, 86, 90,
121

Tort, xvi 5q., 39, 68, 338 sqq.

and delict, 24, 339 sg¢.
capacity, 348 sqg.
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Tort (cont.)
common law origin, 340
death of a party, 345 5q., 416 sq.
definition, 338 sq.
joint, 346 sq.; see also Delict
Trade unions, 59
Traditio, 110, 111, 113, 121, 273, 361
attestation, 263
brevi manu, 113
representation in, 219 5¢., 273
Transactions
by members of familia in Roman
law, 40, 218 sq.
by minors, 47 sqq.
Translatio sudicii, 417 sq.
Trespass, xvii 5., 68, 79 5¢., 95, 118,
340 5¢.5 343> 368, 379, 383
and possession, 357
to land, 102 sq.; see also Case
Trover, 118, 126, 293, 343, 347> 368
fruits, 126
Trusts, xvii, 5, 61,82, 176 599, 312, 317
for sale, in common ownership,
124 see also Fideicommissa
Truth in defamation, 381
Tutela, 48 sqq.
of women, 53 sq.
original purpose, §3sq.; see also
Guardianship
Tutor, function and powers, 52
Twelve Tables, 16, 340, 378, 394, 399

Undisclosed principal, 217 s¢.
Undivided shares, transfer, 114
Unilateral contracts, 271 sgg.
Universal succession, 143 s99.
Univversitas rerum, 322
Unjustified enrichment, 87, 240 sq.,
331, 336 59, 388
Uses, 130, 192
Usucapio, 63, 69, 74 76, 78, 80 sq.,
91 5¢., 117 §¢., 120
bona fides and iusta causa, 121, 122
libertatis, 136; see also Titulus
Usufruct, 63, 73, 82, 86, 87 s¢., 93,
103, 108 $99., 126 sqq.
joint, ro9 sq.
pars dominti, 131
Usufructuary, rights of, 129, 359
Uts possidetis, 63, 141, 394
Utrubi, 92
Venditio perfecta, 288 sq.

INDEX

Venia aetatis, 53
Verba de praesents, de futuro, 35 sq.
Verba et voluntas, xviii, 19
Vicarious liability, 395 sgg.
Villeinage, 30
Vindicatio, 76 sq., 86, 87, 89, 343,
414

rei, 386

ususfructus, 141

utilis, 83
Vindictive damages, 344, 365, 382
Vis, 386
Vitium, in sale, 285
Volenti non fit inturia, 369, 372
Voluntas, xviil, 19

legis, 224
Votum, 273

Waiver
of condition, 251
of tort, 332
Warranty
against easements, 131
in sale, 211, 283 sg., 285 sq.
of continued existence, 243
Waste, 129
Widow, claim in succession, 184 sq.
Wife, in Roman and common law,
36 599
Will, xix, 147 5¢., 156 59¢., 179
attestation, 156 sgq.
birth of postumi, 172
capacity of witnesses, 156 sq.
conditions, 154, 160, 247; preven-
tion of performance, 252 sq.
construction by intent, 161
equivocation, 163 sg.
erasure, 171 5q.
error in corpore, 163
evidence of intent, 161 s¢q.
form, 156, 273
function of will in Roman and
common law, 151 59.
function of witnesses in Roman and
common law, 157
gifts to incertae personae, 173 5q.
imperial enactments as to error,
163 sq.
influence of Roman on common
law, 148, 150, 164 5¢.
interpretation, 159 s¢¢.
missio in possessionem, 175
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Will (cont.)
of real property, 160, 192
repugnant provisions, 164 sg.
restrictions on power of devise,
167 5¢.5 173 $49-
revocation, 148, 168 sgq.
speaking from death, 165 sq.
unborn beneficiaries, 173 sg.
Willed transactions, xiii
Willenstheorte, xiii, 10
Windscheid, 10, 89 sq.
Witnesses in litigation, compulsion,
402 59., 406
number, 264
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to transactions, 263 sq.

where needed, 263 sq.
Workmen’s compensation, 397 sg.
Writ

of debt, 279

of entry, 67

of partition, 123

of right, 66
Writing. in  commercial dealings,

311 9., 403

Written stipulatio, 311 sg.
Wrongdoer, death of, 366

Year Books, 8
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