Cambridge University Press
978-1-108-49649-0 — Demanding Rights
Moritz Baumgértel

Frontmatter

More Information

DEMANDING RIGHTS

While nominally protected across Europe, the human rights of vulnerable migrants often fail to
deliver their promised benefits in practice. This sociolegal study explores both the concrete expres-
sions and possible causes of this persistent deficit. For this purpose, it presents an innovative,
multifaceted evaluation of selected judgments of the European Court of Human Rights and the Court
of Justice of the EU pertaining to such complex questions as the protection of persons fleeing from
indiscriminate violence, homosexual asylum seekers, the Dublin Regulation and the externalisation of
border control. Highlighting the demanding character of migrant rights, the book also discusses some
steps that could be taken to improve the effectiveness of Europe’s supranational human rights system
including changes in judicial and litigation practice as well as a reconceptualisation of human rights as
existential commitments.
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held visiting positions at the law schools of the University of Michigan, Duke University, and the
University of Copenhagen. Baumgirtel’s research concerns the human rights of vulnerable migrants
such as refugees, asylum seekers and undocumented migrants.
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SERIES EDITOR’S PREFACE

What can we learn about the value of courts as a site for the advancement of migrant rights
from careful analysis of the work of Europe’s two supranational judicial bodies - the
European Court of Human Rights (ECHR) and the Court of Justice of the European Union
(CJEU)? According to Moritz Baumgirtel, quite a lot — though mostly about what needs to
change.

Moving beyond classic scholarship that takes up doctrinal debates or seeks simply to
identify implicit judicial biases, Demanding Rights: Europe’s Supranational Courts and the
Dilemma of Migrant Vulnerability is fundamentally a forward-looking effort to harness the
courts as sites of positive engagement. Despite arguing that the ECHR and CJEU judgments
on points display incoherence, doubt and ambiguity - which in turn predispose national
courts to adopt their own, often narrower, interpretations — Baumgirtel does not allow
himself to dwell on the negative but instead moves quickly beyond description to sketch a
constructive way forward. First, he explains why there needs to be a judicial effort to
anticipate ‘hard cases’ in the interest of ensuring greater adjudicative consistency. Second
and most important, he contends that the ECHR’s concept of group vulnerability could
evolve to serve as the basis for a transformative jurisprudence of migrant rights, liberating
courts from their natural propensity to embrace pro-state conservatism.

Of particular value, Baumgirtel does not merely define the content of a way forward but
grapples in detail with the strategic questions of how to get there. Responding to what he
sees as a dearth of scholarship on the value of strategic human rights litigation to advance
migrant rights, he engages with the hard questions of what judicial outcomes should
properly be regarded as successes, and how best to avoid flooding the courts with so many
cases that judges cease to engage with them meaningfully.

This ground-breaking study is at its core a plea to see migrant rights not just as legal
norms but also as bespeaking an ethos that is responsive to new challenges and structural
forces. In this sense it is very much a work of critical legal scholarship. In line with the best
examples of that genre, it refuses simply to describe and lament. Instead, it pushes us all to
re-imagine migrant rights in ways that are fundamentally practical, even if appropriately
provocative.

James C. Hathaway
Editor, Cambridge Asylum and Migration Studies
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FOREWORD

Three years ago, Europe saw the biggest influx of migrants since the Second World War,
with rising numbers of desperate people travelling across the Mediterranean or over land
through Southeast Europe. Among the 1.8 million refugees who have arrived in Europe
since 2014, more than 1 million came in 2015 alone. None of us can forget the pictures of
severe human distress illustrating the dangers of the migrants’ journey but also the
treatment many have received on arrival in Europe. To the pictures of drowned children
whose bodies were washed up on European beaches and of corpses of people who died from
thirst in the desert, we have to add those of despairing individuals stuck behind barbed
wires when the Balkan route was closed, pictures of the infamous ‘jungle’ in Calais and of
the Moria camp on the island of Lesbos where ‘living’ conditions have been so appalling
that even the Greek migration minister has warned they could be life-threatening. First and
foremost, the European refugee crisis is a human disaster, but for the European Union it is
also a major political failure. As we are writing these lines, two rescue boats carrying
350 migrants are stranded in the Mediterranean; a Kafkaesque symbol of such a failure.

How do we reconcile this dead-end situation with the values on which Europe was
rebuilt after the Second World War? How do we place these distressing pictures in a system
of protection of European and international human rights that is supposed to shelter all
humans? How can we talk about the rule of law without it feeling hollow?

In a quest to understand and confront the political, institutional and legal mechanisms
with their inconsistency, Moritz Baumgirtel has chosen to question the function of the
judiciary, specifically the role of the European Court of Human Rights and the Court of
Justice of the European Union towards the marginalised and vulnerable (i.e. migrants who
face a denial of human rights because of their migration status). In a context where
immigration is posing huge challenges to human rights protection systems in Europe, and
as fears of immigration remain the key driver of populist sentiments in a growing number of
countries, what is the added value of both regional courts, knowing that they are not spared
by the backlash that many institutional pillars of the rule-of-law framework are facing?

Moritz Baumgirtel’s reflections took place initially within the Human Rights Integra-
tion (HRI) network, a collective research project supported by the former Belgian Science
Policy Office (BELSPO). HRI was dedicated to studying human rights law as an integrated
whole from a users’ perspective, with a particular focus on the possibility of obtaining
an integrated viewpoint on fragmented legal frameworks that could shed light on the
opportunities emerging in such an environment." From the very beginning, HRI included

! See ‘The Global Challenge of Human Rights Integration: Towards a Users’ Perspective’ (2012-2017),
available at www.hrintegration.be (last accessed 13 September 2018).

xii
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empirical research on how rightsholders navigate through the complex architecture of
human rights law. One of the case studies was dedicated to the human rights trajectories
of foreigners in Europe in a migratory context to better identify the obstacles vulnerable
human rights users encounter in pursuit of justice through the human rights labyrinth.
Frangois Crépeau, former Special Rapporteur on the human rights of migrants, stressed
again in June 2017 that accessible justice is a crucial aspect of the protection of migrant
rights: ‘Facilitating effective access to justice would go a long way towards, on the one hand,
legitimizing new migration policies by showing that territorial sovereignty and human
rights are not incompatible and, on the other, changing perceptions regarding migration
by combating stereotypes.”

Hired in October 2012 to pursue a PhD at the Law Faculty (Centre for European Law
and Centre Perelman for Legal Philosophy) of the Université libre de Bruxelles (ULB),
Moritz Baumgirtel developed an original research project to question ‘whether the human
rights framework was effective in the first place to reduce the migrant rights deficit’. This led
him to assess the role of the two European regional courts in the promotion of human
rights of vulnerable migrants. This was achieved through an in-depth examination of eight
of their landmark cases. Quantitative proxy indicators including judicial cross-references,
third-party interventions and academic citations were used in order to select those cases
regarded as the most relevant in the legal field and therefore most likely to have had a
practical impact on the users, including both the specific applicants and persons in similar
situations. His analysis included fieldwork in the form of qualitative interviews: lawyers,
civil society representatives, judges and government officials were asked to provide a
perspective on the course of the proceedings in these key cases and on their impact. The
main focus in this context was on the perspectives of lawyers and representatives of
supporting groups who were standing for the interests of migrants in these cases.

From the very beginning, one of the strengths of this research project was to develop an
innovative and empirical methodology. Moritz Baumgirtel’s ‘issue-based’ analysis was
designed to assess the effectiveness of judgments of the two European courts in protecting
the rights of vulnerable migrants. The conceptualisation of this approach is embodied in a
framework taking into account three dimensions of effectiveness: law development effect-
iveness, case-specific effectiveness and strategic effectiveness. Beyond the domain of
migrant rights, the issue-based analysis applied to the European courts makes a significant
contribution to sociolegal scholarship that will inspire other scholars. His approach was
unanimously hailed by the members of his doctoral thesis jury: professors Eva Brems
(UGent), Frangois Crépeau (McGill, as a member of his supervising commitee), Philippe
De Bruycker (ULB), France Houle (UMontréal) and ourselves (as PhD supervisors).

Aside from the remarkable doctoral work, a major quality of Moritz Baumgirtel’s book is
to go further than a critical assessment of the impact of the European rulings that do not
offer a reliably effective venue for promoting migrant rights. While describing himself as a
‘human rights scholar attempting to strike a balance between realism and optimism’, Moritz
Baumgirtel takes his share of responsibility as a scholar who adopts the perspective of
migrant rights defenders. The second part of Demanding Rights is dedicated to innovative
steps that could be taken to improve the performance of the two courts: developing a

? ‘Report of the Special Rapporteur on the human rights of migrants on a 2035 agenda for facilitating
human mobility’, Human Rights Council, UN Doc. A/HRC/35/25, 28 April 2017, para. 65.
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xiv FOREWORD

strategic approach to adjudication, deepening the concept of vulnerability, building upon
the question of reputational legitimacy of the European courts, optimising strategic litiga-
tion, making the most of existing precedents and conceptualising human rights as existen-
tial commitments.

As Moritz Baumgirtel put it, ‘demanding the rights of vulnerable migrants means to
make claims that are demanding’ - demanding for the European courts, for migrant rights
defenders and for European societies. Not to take up the challenge will inexorably lead to
the sinking of a model of protection and fundamental rights whose DNA is to resist
totalitarian drifts, identitarian closure and to protect the dignity of all human beings,
regardless of the absence of a social contract. We have no doubt that Demanding Rights
will become a reference volume for those who fight for more effectiveness of the rights of
vulnerable migrants.

Emmanuelle Bribosia and Isabelle Rorive

Professors at the Law Faculty and the Institute for European Studies of the ULB (Université
libre de Bruxelles) and respectively directors of the Centre for European Law and the Centre
Perelman for Legal Philosophy
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Guennec, Murat Kahvecioglu, Lety Elias Carrillo, Arco Timmermans, Jennifer Naouri,
Damian Verschuren, Shpend Kursani, Hubertus Juergenliemk, Derek Traynor, Vincent
Lauenstein, Pedro Sanchez, Manuel Galvis, Jan Pasligh and Andreas Vof. The friendship,
support and distraction that they have provided have been an important source of energy.

Family is the most important thing in life and the deepest source of happiness. It inspires
and makes me tremendously proud to see my sister Lilian embark on her own adventures in
places as far away as Moscow and as close as Delft. The love and the upbringing of my
parents Dragica and Hans Georg has given me everything in my life. Throughout the many
years where we have walked the path of life together, Arlinda has never ceased to be the
loyal, loving and unique person that I met in Middelburg many years ago. It is with deep
gratitude that I dedicate this work to all of them.
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AIRE
CAT
CEAS
CFR
CIR
CJEU
CoE
ECRE
ECSR
ECtHR
EU
IACtHR
ICJ
ILGA
IOM
LGBT
NATO
NGO
PICUM
SPRAR
TFEU
UK

UN
UNHCR

LIST OF ABBREVIATIONS

Advice on Individual Rights in Europe (Centre)

Committee against Torture

Common European Asylum System

EU Charter of Fundamental Rights

Italian Refugee Council

Court of Justice of the European Union

Council of Europe

European Council on Refugees and Exiles

European Committee of Social Rights

European Court of Human Rights

European Union

Inter-American Court of Human Rights

International Court of Justice

International Lesbian, Gay, Bisexual, Trans and Intersex Association
International Organization for Migration

Lesbian, gay, bisexual and transgender

North Atlantic Treaty Organization

Non-governmental organisation

Platform for International Cooperation on Undocumented Migrants
Sistema di protezione per richiedenti asilo e rifugiati

Treaty on the Functioning of the European Union

United Kingdom

United Nations

Office of the United Nations High Commissioner for Refugees
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