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When the oral history of a medicinal plant as a genetic resource is used to develop a
blockbuster drug, how is the contribution of Indigenous peoples recognized in research
and commercialization? What other ethical, legal and policy issues come into play? Is it
accurate for countries to self-identify as users or providers of genetic resources? This
edited collection, which focuses on Canada, is the result of research conducted in
partnership with Indigenous peoples in that country, where melting permafrost and
new sea lanes have opened the region’s biodiversity, underscoring Canada’s status as a
user and provider of genetic resources and associated Indigenous knowledge. This
work is an important resource for scholars, corporations, Indigenous peoples, policy-
makers and concerned citizens as Canada and other countries take on the implementa-
tion of access and benefitsharing policies over genetic resources and associated
Indigenous knowledge. This title is also available as Open Access on Cambridge Core
at http://dx.doi.org/10.1017/9781108557122.

Chidi Oguamanam is a full professor of law at University of Ottawa affiliated with three
Centres of Excellence in the University — Law, Technology and Society; Environmental
Law and Global Sustainability; Health Law, Policy and Ethics. A dedicated interdiscip-
linary scholar, Chidi is an internationally renowned expert in the areas of intellectual
property, global knowledge governance and their ramifications for Indigenous and
Western knowledge productions in diverse contexts such as food and agriculture; bio-
diversity conservation; culture; entertainment and creativity; medicines and pharmaceut-
icals; and environmental sustainability as part of the international development law and
policy. Named to the Royal Society of Canada College of New Scholars, Artists and
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tual Property, Plant Biodiversity, and Traditional Medicine (2006) and Intellectual
Property in Global Governance: A Development Question (2011).

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108470766
www.cambridge.org

Cambridge University Press
978-1-108-47076-6 — Genetic Resources, Justice and Reconciliation

Edited by Chidi Oguamanam
Frontmatter
More Information

Genetic Resources, Justice
and Reconciliation

CANADA AND GLOBAL ACCESS
AND BENEFIT SHARING

Edited by

CHIDI OGUAMANAM
University of Ottawa

5B CAMBRIDGE
‘ UNIVERSITY PRESS

© in this web service Cambridge University Press

www.cambridge.or:


www.cambridge.org/9781108470766
www.cambridge.org

Cambridge University Press
978-1-108-47076-6 — Genetic Resources, Justice and Reconciliation

Edited by Chidi Oguamanam
Frontmatter
More Information

CAMBRIDGE
UNIVERSITY PRESS

University Printing House, Cambridge cB2 8Bs, United Kingdom

One Liberty Plaza, 2oth Floor, New York, NY 10006, USA

477 Williamstown Road, Port Melbourne, vic 3207, Australia

314321, 31rd Floor, Plot 3, Splendor Forum, Jasola District Centre, New Delhi — 110025, India
79 Anson Road, #06-04/06, Singapore 079906

Cambridge University Press is part of the University of Cambridge.

It furthers the University’s mission by disseminating knowledge in the pursuit of
education, learning, and research at the highest international levels of excellence.

www.cambridge.org
Information on this title: www.cambridge.org/9781108470766
DOI: 10.1017/9781108557122

© Cambridge University Press 2019

This work is in copyright. It is subject to statutory exceptions and to the provisions of
relevant licensing agreements; with the exception of the Creative Commons version
the link for which is provided below, no reproduction of any part of this work may
take place without the written permission of Cambridge University Press.

An online version of this work is published at http://dx.doi.org/10.1017/9781108557122

under a Creative Commons Open Access license CC-BY-NC-ND 4.0 which permits re-use,
distribution and reproduction in any medium for non-commercial purposes providing appropriate
credit to the original work is given. You may not distribute derivative works without permission.
To view a copy of this license, visit https://creativecommons.org/licenses/by-nc-nd/4.0.

All versions of this work may contain content reproduced under license from third parties.
Permission to reproduce this third-party content must be obtained from these third-parties directly.

When citing this work, please include a reference to the DOI 10.1017/9781108557122
First published 2019

Printed and bound in Great Britain by Clays Ltd, Elcograf S.p.A.

A catalogue record for this publication is available from the British Library.

Library of Congress Cataloging-in-Publication Data
NAMES: Oguamanam, Chidi, editor.
TITLE: Genetic resources, justice and reconciliation : Canada and global
access and benefit sharing / edited by Chidi Oguamanam (University of Ottawa).
DESCRIPTION: Cambridge ; New York, NY : Cambridge University Press, 2018. |
Includes bibliographical references and index.
IDENTIFIERS: LCCN 2018026043 | ISBN 9781108470766 (hardback : alk. paper)
suBJECTS: LCsH: Germplasm resources—Canada. | Medicinal plants—Research-Canada. | Traditional
medicine-Canada. | Indigenous peoples—Legal status, laws, etc.—Canada. | Oral history-Canada.
CLASSIFICATION: LCC QH430 .G45685 2018 | DDC 333.95/340971—dc23
LC record available at https:/lcen.loc.gov/2018026043

ISBN 978-1-108-47076-6 Hardback

Cambridge University Press has no responsibility for the persistence or accuracy
of URL:s for external or third-party internet websites referred to in this publication
and does not guarantee that any content on such websites is, or will remain,
accurate or appropriate.

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108470766
www.cambridge.org

Cambridge University Press
978-1-108-47076-6 — Genetic Resources, Justice and Reconciliation

Edited by Chidi Oguamanam
Frontmatter
More Information

Contents
List of Contributors page vii
Preface: “Mashkikiikwe” xiii
John Borrows
Acknowledgements xvii

PART I THE EVOLUTION OF THE ABS POLICY LANDSCAPE
IN CANADA 1

1 The ABS Canada Initiative: Scoping and Gauging Indigenous
Responses to ABS 3
Chidi Oguamanam

2 Canada and the Nagoya Protocol: Towards Implementation,

In Support of Reconciliation 20
Timothy J. Hodges and Jock R. Langford

3 Aboriginal Partnership, Capacity Building and Capacity
Development on ABS: The Maritime Aboriginal Peoples

Council (MAPC) and ABS Canada Experience 40
Chidi Oguamanam and Roger Hunka

PART II HURDLES TO ABS: CONCEPTUAL QUESTIONS,
PRACTICAL RESPONSES AND PATHS FORWARD 61

4 Unsettling Canada’s Colonial Constitution: A Response to
the Question of Domestic Law and the Creation of an Access
and Benefit-Sharing Regime 63
Joshua Nichols

A4

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108470766
www.cambridge.org

Cambridge University Press
978-1-108-47076-6 — Genetic Resources, Justice and Reconciliation

Edited by Chidi Oguamanam
Frontmatter
More Information

vi Contents

5  Making Room for the Nagoya Protocol in Nunavut 8o
Daniel W. Dylan

6  Implications of the Evolution of Canada’s Three Orders
of Government for ABS Implementation 08
Frédéric Perron-Welch and Chidi Oguamanam

7 Biopiracy Flashpoints and Increasing Tensions over ABS
in Canada 117
Chidi Oguamanam and Christopher Koziol

8  Applying Dene Law to Genetic Resources Access and
Knowledge Issues 138
Larry Chartrand

9  Access and Benefit-Sharing in Canada: Glimpses from
the National Experiences of Brazil, Namibia and Australia
to Inform Indigenous-Sensitive Policy 157
Freedom-Kai Phillips

PART IIT NEW TECHNOLOGICAL DYNAMICS AND RESEARCH
ETHICS: IMPLICATIONS FOR ABS GOVERNANCE 179

10 Access and Benefit-Sharing in the Age of Digital Biology 181
Peter W. B. Phillips, Stuart J. Smyth and Jeremy de Beer

11 ABS: Big Data, Data Sovereignty and Digitization: A New
Indigenous Research Landscape 196
Chidi Oguamanam

12 Fthical Guidance for Access and Benefit-Sharing: Implications
for Reconciliation 212
Kelly Bannister

13 Mapping the Patterns of Underestimated Researcher-Indigenous
Collaboration: Towards Independent Implementation
of ABS Principles 231
Thomas Burelli

14 ABS, Reconciliation and Opportunity 252
Chidi Oguamanam

Index 267

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108470766
www.cambridge.org

Cambridge University Press
978-1-108-47076-6 — Genetic Resources, Justice and Reconciliation

Edited by Chidi Oguamanam
Frontmatter
More Information

Contributors

Kelly Bannister is co-director of the POLIS Project on Ecological Governance at
the Centre for Global Studies at the University of Victoria. She combines her
background in ethnobiology, ecological governance and applied research ethics to
address ethical and legal issues in research involving biodiversity, Indigenous know-
ledge and cultural heritage. Her focus has been the role of governance tools (such as
ethical codes, community research protocols and research agreements) to address
power relations and facilitate equitable research practices in collaborative research.
Her current work explores the potential of relational ethics, intercultural communi-
cation, conflict resolution and embodied peacemaking to move cross-cultural
research ethics policy and practice to new levels of awareness. She has been involved
in ethics policy research, analysis and development — locally, nationally and inter-
nationally — in a variety of capacities, including assisting Aboriginal organizations in
developing their own research ethics policies and serving as consultant to Environ-
ment Canada on drafting national guidelines for access and benefit sharing of
biological/genetic resources and associated traditional knowledge. She co-chairs
the Ethics Program for the International Society of Ethnobiology and coauthored
(with Preston Hardison) ‘Ethics in Ethnobiology: History, International Law and
Policy, and Contemporary Issues,” published in Ethnobiology (2011).

Thomas Burelli is Professor of Law at the University of Ottawa Faculty of Law. His
general research interests in law are at the intersection of cultural property, trad-
itional knowledge, biotechnology, biodiversity, intellectual property ethics and
decolonization. Thomas specializes in legal anthropology and intellectual property
(University of Paris I and the University of Paris VIII). In his thesis project, he
analyzes theoretically and empirically non-governmental and non-legal instruments
implemented in France and Canada to regulate the circulation of traditional
knowledge associated with biodiversity. Thomas has conducted several field mis-
sions in New Caledonia, French Polynesia and French Guyana, and was associated

vii

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108470766
www.cambridge.org

Cambridge University Press
978-1-108-47076-6 — Genetic Resources, Justice and Reconciliation

Edited by Chidi Oguamanam
Frontmatter
More Information

viil List of Contributors

in 2010 with the draft bill on the protection of Indigenous intangible heritage in New
Caledonia (Projet de loi du pays relative a la sauvegarde du patrimoine culturel
immaterial autochtone). In 2013, he organized several workshops in French Poly-
nesia for the development of ethical codes. This led to the draft of three codes of
ethics (one for a French research laboratory, one for the French Polynesian govern-
ment and one for an association of local Polynesians). Thomas has published several
articles on the protection of traditional knowledge in France and on the relation-
ships between researchers and Indigenous communities related to the access and
use of traditional knowledge.

Larry Chartrand has been an active faculty member at the University of Ottawa
Faculty of Law since 1994. He was recently appointed director of the Native Law
Centre at the University of Saskatchewan. He has previously served as the director
of the Aboriginal Self-Government Program at the University of Winnipeg from
2004 t0 2007. From 1991 to 1994, he was the director of the Indigenous Law Program
at the University of Alberta. Professor Chartrand’s research interests include Abori-
ginal law and constitutional law, particularly Métis rights and Indigenous peoples’
laws. He is currently the Principal Investigator for a major SSHRC grant to under-
take research relating to Métis treaties in Canada. Professor Chartrand holds a BEd
from the University of Alberta, an LLB from Osgoode Hall Law School, an LLM
from Queen’s University, and is currently a PhD Candidate at Carleton University
in Ottawa, Ontario.

Jeremy de Beer is a tenured Full Professor of Law at the University of Ottawa’s
Centre for Law, Technology and Society, where he creates and shapes ideas — about
technology innovation, intellectual property, and global trade and development. As
an interdisciplinary scholar, he has published five books and more than three-dozen
peer-reviewed chapters and articles across the disciplines of law, business, political
science, international relations and public policy. He is also a cofounder and
director of the Open African Innovation Research (Open AIR) network, which
connects dozens of researchers across African countries, Canada and elsewhere to
scale up innovation by easing tensions between intellectual property and access to
knowledge. Professor de Beer is also a practicing lawyer and expert consultant, and
has argued numerous cases before the Supreme Court of Canada, advised busi-
nesses and law firms both large and small, and consulted for agencies from national
governments to the United Nations. His current work focuses on solving practical
challenges related to innovation in the digital economy, life science industries and
clean technology sector.

Daniel W. Dylan is Assistant Professor at the Bora Laskin Faculty of Law, Lakehead
University in Thunder Bay, Ontario, Canada. His current research interests include
a mix of Aboriginal, traditional knowledge, intellectual property, environmental,
mining and natural resources and administrative law, with a focus on the mechanics

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108470766
www.cambridge.org

Cambridge University Press
978-1-108-47076-6 — Genetic Resources, Justice and Reconciliation

Edited by Chidi Oguamanam
Frontmatter
More Information

List of Contributors ix

of cultural and environmental protection, appropriation, and the remediation
thereof, as well as modern treaties, how they are negotiated, and their power to
protect Aboriginal peoples in the Canadian constitutional framework. His most
recent articles have appeared in the Journal of Environmental Law and Practice,
the University of New Brunswick Law Journal and the Lakehead Law Journal.

Timothy J. Hodges is Professor of Practice in Strategic Approaches to Global Affairs
at McGill University’s Institute for the Study of International Development in
Montreal, Canada, where his research focuses on the application of strategic fore-
sight methodologies in global affairs and the negotiation and implementation of
international sustainable development treaties. Concurrently, Professor Hodges is
adjunct faculty in the TransDisciplinary University, Bangalore, where he is develop-
ing a graduate-level course on negotiating and implementing international environ-
mental treaties. Professor Hodges served as co-chair of the Intergovernmental
Negotiating Committee for the Nagoya Protocol on Access to Genetic Resources
and the Fair and Equitable Sharing of Benefits Arising from their Utilization
between 2006 and 2010. Prior to his appointment as co-chair, he was head of the
Canadian delegation to the access and benefit sharing (ABS) negotiations and
founding co-chair of Canada’s Federal-Provincial-Territorial Committee on Access
and Benefit Sharing, 2004-6.

Timothy Hodges is a former career diplomat and is currently Principal Consult-
ant at Timothy J. Hodges and Associates, providing strategic advisory services across
the globe to governments, industry, private non-profit organizations and Indigenous
communities.

Roger Hunka has founded several non-profit, charitable and for-profit entities. Most
these have been to accommodate and advance the social, cultural, educational,
economic and political aspirations and needs of Indigenous peoples. Roger has
served as the National Bilateral Relations director for the Congress of Aboriginal
Peoples, the director of Intergovernmental Affairs for the Maritime Aboriginal
Peoples Council, the director for the Maritime Aboriginal Aquatic Resources
Secretariat, and Producer for Mi’Kmaki the Map, Mi’kmaq Language Learning
Series, Mi'Mac Business Finder and Sedco Small Business Learning Series. Roger
has also served as executive director of the Native Council of Nova Scotia, President
of Mi’Kmakik Development Corporation, as well as director on the boards of several
charities and non-profit entities, and advisor on ‘Indigenous rights development.” He
is currently director of Intergovernmental Affairs at the Maritime Aboriginal Peoples
Council (MAPC) in Truro, Nova Scotia.

Christopher Koziol has been the project manager for the ABS Canada initiative
since May 2015. He holds a JD from the University of Ottawa Faculty of Law and
an MA in International Affairs from the Norman Paterson School of Interna-
tional Affairs in Ottawa, Ontario. His current research interests include domestic

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108470766
www.cambridge.org

Cambridge University Press
978-1-108-47076-6 — Genetic Resources, Justice and Reconciliation

Edited by Chidi Oguamanam
Frontmatter
More Information

X List of Contributors

implementation of the United Nations Declaration on the Rights of Indigenous
peoples and reform proposals for the United Nations Charter, the latter of which is
the subject of a forthcoming publication in the Repertory of Practice of United
Nations Organs.

Jock R. Langford was the lead negotiator for Canada on the Indigenous-related
articles in the Nagoya Protocol (2008-10). While at the Biodiversity Convention
Office (BCO) of Environment Canada (EC) he was a member of both the interde-
partmental and the Federal/Provincial/Territorial committees (2004-10) that
developed the National ABS Strategy. In 1987, Langford joined Consumer and
Corporate Affairs Canada where he worked on intellectual property policy including
the negotiation of the WT'O TRIPS Agreement (199o—2) and the patenting of plants
and animals (1990—2000). At Industry Canada, Langford organized the WIPO fact-
finding meetings on traditional knowledge across Canada (1998) and was co-editor
of Department of Indian and Northern Development (DIAND), ‘Intellectual Prop-
erty and Aboriginal People: A Working Paper’ (1999). At EC, he was a main
organizer of the regional Indigenous ‘consultations’ (2009), the Tsleil-Waututh
International Gathering on Traditional Knowledge (2008) and the Canada-Mexico
International Expert Meeting on ABS in Cuernavaca (2008). Langford’s formal
training includes a BSc (Biology) and a BSc (Agricultural Economics) both from
the University of Guelph (2002). He retired from the federal government in 2013 and
is now consulting on ABS and the protection of traditional knowledge.

Joshua Nichols is an Assistant Professor at the Faculty of Law at the University of
Alberta, and a fellow with the Center for International Governance Innovation. His
research focuses on the relationship between the meaning of reconciliation, Abori-
ginal selfgovernment and the rule of law in settler-colonial contexts. Joshua
obtained a PhD in Law from the University of Victoria and his JD from the
University of British Columbia. He also holds a PhD in Philosophy from the
University of Toronto, MA in sociology and a BA (honours) in political science
from the University of Alberta. He is a member of the Law Society of British
Columbia and his work has been published in a number of journals including the
UBC Law Review, the Journal of Historical Sociology, Space and Culture, and
Body and Society. He is the author of The End(s) of Community: History, Sover-
eignty, and the Question of Law (2013) and a forthcoming book investigating the
foundations of Aboriginal law.

Chidi Oguamanam is a full Professor at the Centre for Law, Technology, and
Society, the Centre for Environmental Law and Global Sustainability and the
Centre for Health Law, Policy and Ethics at the University of Ottawa. He obtained
his LLM and PhD in Law from the University of British Columbia. Called to the
Bar in Nigeria and Canada, Dr. Oguamanam had his formative education (LL.B) at
Obafemi Awolowo University, Ile-Ife. He also holds LL.M degree from the

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108470766
www.cambridge.org

Cambridge University Press
978-1-108-47076-6 — Genetic Resources, Justice and Reconciliation

Edited by Chidi Oguamanam
Frontmatter
More Information

List of Contributors Xi

University of Lagos. His research examines the practical link in law and policy
around biodiversity conservation, Indigenous knowledge and intellectual property in
the contexts of the use of plant genetic resources for food, agriculture, medicinal and
therapeutic interventions within both traditional and orthodox medical cultures.
That interdisciplinary research enables him to work at diverse intersections of law
and technology, especially agricultural biotechnology, and the application of new
(digital) technologies in the context of exploitation and management of genetic
resources endemic in Indigenous and local communities across the globe. Named
to the Royal Society of Canada College of New Scholars, Artists and Scientists,
Dr. Oguamanam is a cofounder of Open African Innovation Research (Open AIR)
and the founder and Principal Investigator of the ABS Canada initiative. A Senior
Fellow at the Centre for International Governance Innovation (CIGI), Dr. Ogua-
manam is the author of International Law and Indigenous Knowledge (2010) and
Intellectual Property in Global Governance (2012), and co-editor of Innovation and
Intellectual Property: Collaborative Dynamics in Africa (2014).

Frédéric Perron-Welch is a Canadian lawyer providing legal advice to Canadian
and international public, private and civil sector organizations on biodiversity,
biosafety, biotrade, biotechnology, clean energy, climate change, sustainable agri-
culture and sustainable forestry. He has worked in international development for ten
years and has published legal works on biodiversity, biosafety and access to genetic
resources. He has worked with a number of international agencies (e.g. CIFOR,
GIZ, IDLO, SCBD, UNEP, UNDP and UEMOA) on projects in Algeria, Benin,
Cameroon, Democratic Republic of the Congo, Former Yugoslav Republic of
Macedonia, Guinea-Bissau, Senegal, South Africa and South Korea. He holds an
LLB with a Specialization in Environmental Law from Dalhousie University, and
an MA in environmental history from the University of Toronto. He is currently the
President of BIONOMOS Law, a biodiversity consulting company focused on
environmental law and sustainability, as well as the director of Sustainable Devel-
opment at Farth Alive Clean Technologies, where he is responsible for linking
Farth Alive Clean Technology’s business to the Sustainable Development Goals
and Agenda 2030 and leading international sustainable development initiatives in
the agriculture, biocontrol and mining sectors.

Freedom-Kai Phillips, BSc (Fastern Michigan University), MA (Seton Hall Uni-
versity), LLB (Dalhousie University), LLM (University of Ottawa), is a Research
Associate with the International Law Research Program (ILRP) at the Centre for
International Governance Innovation (CIGI), a Legal Research Fellow with the
Centre for International Sustainable Development Law (CISDL) and the Manager
of the CISDL International Secretariat. Phillips has most recently served as interim
director of the Centre for Law, Technology and Society at the University of Ottawa
Faculty of Law. In the past, Phillips has served as Legal Researcher for the Ramsar
Convention Secretariat, a representative to the UN Commission on Sustainable

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108470766
www.cambridge.org

Cambridge University Press
978-1-108-47076-6 — Genetic Resources, Justice and Reconciliation

Edited by Chidi Oguamanam
Frontmatter
More Information

Xii List of Contributors

Development, and as a private sector sustainability consultant. His publications
focus on access and benefit sharing (ABS), governance of marine and terrestrial
biodiversity, financial incentives relating to sustainable development, carbon offset-
ting and renewable energy promotion and legal measure to support achievement of
the Sustainable Development Goals (SDGs).

Peter W. B. Phillips is Distinguished Professor and founding director of the
Johnson-Shoyama Center for the Study of Science and Innovation Policy at the
University of Saskatchewan in Saskatoon, Canada. He earned his PhD at the LSE
and practiced for thirteen years as a professional economist in industry and govern-
ment. At the University of Saskatchewan, he was the Van Vliet Research Professor,
created and held an NSERC-SSHRC Chair in Managing Technological Change
in Agriculture, was director of the virtual College of Biotechnology, and was the
founding director of the JSGS. He has had appointments at the LSE, OECD,
European University Institute in Florence, University of Edinburgh and University
of Western Australia. He was a founding member of the Canadian Biotechnology
Advisory Committee and was on the boards of Canadian Agri-food Policy Institute,
Pharmalytics and Ag-West Bio, Inc. He has held more than fifteen peer-reviewed
grants worth over $250 million and is the author or editor of fifteen books, and more
than sixty journal articles and fifty-five book chapters.

Stuart J. Smyth is Assistant Professor in the Department of Agricultural and
Resource Economics and holds the Industry Funded Research Chair in Agri-Food
Innovation at the University of Saskatchewan. Dr. Smyth’s research focuses on
innovation and agriculture and the resulting impacts. He was part of a group of
academics that received $5.4 million in funding over five years in 2009 from
Genome Canada to examine the genomic, economic, environmental, ethical, legal
and social (GE3LS) issues pertaining to bioproducts and biofuels. Recent publi-
cations in 2014 include as co-editor with Peter Phillips and David Castle of the
Handbook on Agriculture, Biotechnology and Development, a fifty-one-chapter book,
and co-editor with Jose Falck-Zepeda and Karinne Ludlow of Socio-Economic
Considerations in Biotechnology Regulation.

© in this web service Cambridge University Press www.cambridge.org



www.cambridge.org/9781108470766
www.cambridge.org

Cambridge University Press
978-1-108-47076-6 — Genetic Resources, Justice and Reconciliation

Edited by Chidi Oguamanam
Frontmatter
More Information

Preface
“Mashkikiikwe”

John Borrows

My great-great-grandmother was an Anishinaabe medicine woman: mashkikiikwe.
Her name was Margret McCleod and she had an exceptional understanding of
the natural world. The Saugeen peninsula in Ontario’s forests, fields and gardens
were her home. She was intimately familiar with Georgian Bay’s rocky shores and
dramatic limestone escarpments. She recognized and understood the varied forms
of life this environment supported. As she walked through this world, she could
name each plant, insect, bird and animal. Margret described this world in Anishi-
naabemowin: mashkikik, manidooshensak, binesiiwak, aweskiiyak. She would call
plants mashkikik — which means ‘the strength of the earth.” She would see insects as
manidooshesak, or little spirits, as they are called in our language.

Fach Anishinaabe name would generate awareness of the natural world’s charac-
ter. This was not only the case in generic categories like plants or insects. Fach
species of plant or insect carried a name. For example, strawberries were odeminan —
heart-berries, because of their shape, colour and heart-health properties. Odemin
was also the name of a man whose heart was healed through gaining powerful expe-
riences after the love of his life died, and he passed to the other side. Mandaamin,
corn, was the food of wonder and was brought to the Anishinaabe through love,
conflict, care and experimentation. Fach tree, stalk, blade and root would impart
their own lessons and relationships to humans and their environment.

Margret found it difficult to translate what she knew into English. Though she
was fluent in Anishinaabemowin and French, English was her third language and it
was much harder for her to use. For instance, a chicken’s gender was analogized
from learning about other barnyard animals: there were bull-chickens and cow-
chickens, depending on whether the birds were male or female. While humorous,
this example illustrates how challenging it was for some Indigenous people to help
settlers see the detailed knowledge people like her possessed. Women, like my great-
greatgrandmother, might be dismissed as simple, primitive or pagan depending on
who was observing or recording what was being said in English.

Xiil
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On the other hand, our plant knowledge was considered a threat in some
circumstances. Its power to shape our beliefs and behaviour challenged Furo-
Canadian assimilative philosophies and practices. For instance, religious societies
on our reserve actively discouraged work with plants and medicines. Such work was
regarded as superstitious, witchcraft or inspired by the devil by some Christian
teachers. With great compulsion, they forced women to abandon their relationships
with plants, insects, birds, animals, water and rocks by getting them to destroy the
objects used to learn and practice Anishinaabe law and tradition. Fortunately, these
people never quite succeeded in destroying our knowledge, though they did cause
significant pain and loss.

As a result, much of our traditional knowledge was preserved because people kept
speaking their language, thus retaining essential features of a relationship to nature
that is non-Western in outlook and practice. Second, one of the societies insisting on
the destruction of plant knowledge were themselves of a scholarly bent. The Jesuits
wrote down the ‘recipes’ Anishinaabe women used on our reserve, thus preserving a
vital thread for future generations. Third, the Midewin Society, our Grand Medi-
cine Society, was never fully eradicated and it is enjoying a renaissance across
Anishinaabe akiing (Ojibwe country) today. One aspect of this society regards plants
as central to living well in the world (mino-bimaadiziwin) and thus continues to
teach about physical and spiritual health rooted in these ancient relationships.
Finally, people like my great-great-grandmother were storytellers and their words
continue to circulate in our communities and beyond in the present day. These are
the stories I often draw upon as a law professor engaged in the revitalization of
Anishinaabe law. One of these sources is a book called Tales of Nokomis, by Verna
Patronella Johnston, and she explicitly references that she learned these stories from
Margret who, in turn, learned them from her greatgreatgrandmothers.

You cannot interact with the elders of my reserve without understanding that
so-called traditional ecological knowledge is a vital part of our past and future. You
cannot work with Anishinaabe law, health, spirituality, economics, politics, culture
or any other part of our lives without seeing how deeply they are connected to our
knowledge of the natural world. The same is generally true of Indigenous peoples in
many parts of the world. Article 31 of the United Nations Declaration on the Rights
of Indigenous peoples has made this clear, by stating:

1. Indigenous peoples have the right to maintain, control, protect and
develop their cultural heritage, traditional knowledge and traditional
cultural expressions, as well as the manifestations of their sciences,
technologies and cultures, including human and genetic resources,
seeds, medicines, knowledge of the properties of fauna and flora, oral
traditions, literatures, designs, sports and traditional games and visual and
performing arts. They also have the right to maintain, control, protect
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Preface XV

and develop their intellectual property over such cultural heritage,
traditional knowledge and traditional cultural expressions.

2. In conjunction with Indigenous peoples, States shall take effective
measures to recognize and protect the exercise of these rights.

Unfortunately, as the chapters in this volume explain, Canada and other nation
states have not yet developed respectful ways of relating to Indigenous law and
traditional knowledge. Governments and corporations seem to consider the country
as being only a consumer of Indigenous genetic resources. Yet Canada produces
knowledge, foods, medicines, cosmetics and other goods which are based on Indi-
genous cultural heritage, knowledge and cultural expressions. There is very little
protection in this sphere, despite Canada’s diverse ecological heritage, and Indigen-
ous peoples’ rich traditional knowledge. Thus, not only have we, as Indigenous
peoples, been significantly marginalized in this global cultural and economic space,
we continue to struggle with universities and corporations over the use or even abuse
of our relationships with wild rice, corn, strawberries and insects. This even occurs
in relation to our entire genetic inheritance which is increasingly important to
biotechnological and other knowledge applications.

Today, our knowledge and relationships with the genetic diversity of our territor-
ies is threatened by governments, corporations, scientists and other bodies and
individuals. Biopiracy and cultural appropriation abound. Genetic Resources, Justice
and Reconciliation addresses these issues from international and Canadian domestic
perspectives. Many Anishinaabe people enjoy sharing their knowledge except if it is
obtained in improper ways or used for inappropriate purposes. As this book demon-
strates, propriety and appropriateness are best defined in harmony with the systems
which generate these insights. It is also important to note that there are some
Indigenous ideas and practices that cannot be freely shared because of the protec-
tions created within Indigenous legal systems to ensure proper use, as any legal
system will insist.

Thus, the focus of this book is on the significant challenges faced by Indigenous
communities in securing respect for their legal systems, and in relation to how
knowledge generated within their societies is used. It discusses how Indigenous
peoples encounter ‘political disinterest, entrenched interests, senior bureaucratic
inertia and [a] fundamental failure to see Canada as both a user and provider of
genetic resources and traditional knowledge.” The authors demonstrate that there
can be no equitable knowledge governance without recognizing and affirming
Indigenous law’s role in creating a better relationship with one another and the
natural world. Some of these laws will be recognized through the ‘development
of community protocols, establishment of Indigenous knowledge databases and
their management, material transfer and other contractual agreements, revision of
existing research protocols to directly accommodate equitable access and benefit
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sharing; prioritization of resources to translate relevant documents, simplification of
such documents in plain language and enhancing their accessibility, not excluding
explanation of key terms.” The work of Access and Benefit Sharing Canada (ABS;
www.abs-canada.org), as captured in some of the contributions in this book, show
that Indigenous political agency will be affirmed when international and domestic
law, along with corporate and scientific communities entrench Indigenous under-
standings of law in their work. Perhaps there is no more opportune time for Canada
to heed that counsel than now — given the federal government’s efforts related to
‘truth and reconciliation.” Indigenous peoples’ laws related to genetic resources must
become more prominent in guiding intellectual property and broader knowledge
governance policies.

Until Indigenous laws and governance are taken more seriously, trust between the
parties will be difficult to generate. This challenge particularly pronounced when
Indigenous-settler interactions are set by rules and terms which do not incorporate
Indigenous views, as the following contributions in Genetic Resources, Justice and
Reconciliation demonstrate. For this reason, Indigenous peoples have been slow
to engage botanical, agriculture, food and beverage, pharmaceutical, biotechnol-
ogy and cosmetic industries as they work to advance their agendas. The following
chapters provide valuable insights into how Indigenous peoples, nation states,
corporations, scholars and scientists might better address injustices encountered in
the inequitable use of genetic resources and associated Indigenous knowledge. By
using the concept known as ABS, this book introduces readers to the grounds which
must be cultivated to build better relationships with the natural world, particularly
when Indigenous knowledge is implicated in these efforts.
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