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Abbreviation Description 

Russia's Schedule  Schedule CLXV – The Russian Federation, Annex I to the Protocol of 

Accession of the Russian Federation, circulated in 

WT/ACC/RUS/70/Ad.1 

Russia's Working 

Party Report 

Report of the Working Party on the Accession of Russia, 

WT/ACC/RUS/70, WT/MIN(11)/2 

SDV Systematic Duty Variation 

Shorter Oxford 

English Dictionary 

New Shorter Oxford English Dictionary, 2007 (6th edition), Volumes 1 

and 2 

Vienna Convention Vienna Convention on the Law of Treaties, Done at Vienna, 

23 May 1969, 1155 UNTS 331; 8 International Legal Materials 679 

WTO World Trade Organization 

 

1. INTRODUCTION 

1.1 Complaint by the European Union 

1.1 On 31 October 2014, the European Union requested consultations with 

the Russian Federation (Russia) pursuant to Articles 1 and 4 of the 

Understanding on Rules and Procedures Governing the Settlement of Disputes 

(DSU), Article XXII of the General Agreement on Tariffs and Trade 1994 

(GATT 1994), and Article 19 of the Agreement on Implementation of 

Article VII of the GATT 1994 (Customs Valuation Agreement) with respect to 

the measures and claims set out below.1 

1.2 The following Members asked to join the consultations: Ukraine (on 6 

November 2014)2; Japan (on 14 November 2014)3; the United States (on 14 

November 2014)4; and Indonesia (on 14 November 2014).5 The DSB did not 

receive a notification from Russia accepting these requests. 

1.3 Consultations were held on 28 November 2014.6 

                                                                                                                    
1 Request for Consultations by the European Union, WT/DS485/1, 4 November 2014. 
2 Request to Join Consultations – Communication from Ukraine, WT/DS485/2, 10 November 

2014. 
3 Request to Join Consultations – Communication from Japan, WT/DS485/3, 18 November 2014. 
4 Request to Join Consultations – Communication from the United States, WT/DS485/4, 

18 November 2014. 
5 Request to Join Consultations – Communication from Indonesia, WT/DS485/5, 18 November 

2014. 
6 Request for the Establishment of a Panel by the European Union, WT/DS485/6, 27 February 

2015. 
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1.2 Panel Establishment and Composition 

1.4 On 26 February 2015, the European Union requested the establishment of 

a panel pursuant to Article 6 of the DSU with standard terms of reference.7 At its 

meeting on 25 March 2015, the Dispute Settlement Body (DSB) established a 

panel pursuant to the request of the European Union in document WT/DS485/6, 

in accordance with Article 6 of the DSU.8 

1.5 The Panel's terms of reference are the following9: 

To examine, in the light of the relevant provisions of the covered 

agreements cited by the parties to the dispute, the matter referred 

to the DSB by the European Union in document WT/DS485/6 and 

to make such findings as will assist the DSB in making the 

recommendations or in giving the rulings provided for in those 

agreements. 

1.6 On 8 June 2015, the European Union requested the Director-General to 

determine the composition of the panel, pursuant to Article 8.7 of the DSU. On 

18 June 2015, the Director-General accordingly composed the Panel as 

follows10: 

Chairperson: Mr Ronald Saborío Soto 

Members: Mr Esteban Conejos, Jr. 

  Mr Gustavo Lunazzi 

1.7 Australia, Brazil, Canada, Chile, China, Colombia, India, Japan, the 

Republic of Korea, Moldova, Norway, Singapore, Ukraine, and the United 

States notified their interest in participating in the Panel proceedings as third 

parties. 

1.3 Panel Proceedings 

1.3.1 General 

1.8 The Panel held its organizational meeting with the parties on 30 June 

2015. After consultation with the parties, the Panel adopted its Working 

Procedures11 and timetable on 3 July 2015.  

1.9 The European Union filed its first written submission on 27 July 2015. 

Russia filed its first written submission on 24 August 2015. Third party 

submissions were received on 2 September 2015 from Australia, Canada, 

Colombia, Japan, Norway, Ukraine, and the United States. 

                                                                                                                    
7 Ibid. 
8 Minutes of Meeting held in the Centre William Rappard on 25 March 2015, WT/DSB/M/359, 

1 May 2015, para. 6.4.  
9 Constitution of the Panel established at the Request of the European Union – Note by the 

Secretariat, WT/DS485/7, 19 June 2015. 
10 Ibid. 
11 See the Panel's Working Procedures in Annex B-1. 
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1.10 The Panel held a first substantive meeting with the parties from 15 to 16 

September 2015. A session with the third parties took place on 16 September 

2015.  

1.11 The parties filed their rebuttal submissions on 20 October 2015. 

1.12 The Panel held a second substantive meeting with the parties from 23 to 

24 November 2015. On 22 December 2015, the Panel issued the Draft 

Descriptive Part of its Report to the parties. The Panel issued its Interim Report 

to the parties on 24 February 2016. The Panel issued its Final Report to the 

parties on 8 April 2016. 

1.3.2 Working procedures on Business Confidential 

Information (BCI) 

1.13 On 30 June 2015, the European Union requested the Panel to adopt 

additional working procedures to protect any BCI that the parties might submit 

to it. In support of this request, the European Union provided a proposal for BCI 

procedures. On 3 July 2015, the Panel transmitted its own draft BCI procedures 

to the parties. On 8 July 2015, the European Union provided comments on the 

draft prepared by the Panel. In the light of these comments, the Panel on 

14 July 2015 adopted Additional Working Procedures Concerning Business 

Confidential Information.12 Neither party submitted BCI to the Panel during the 

course of the proceedings. 

1.3.3 Preliminary ruling 

1.14 On 24 August 2015, Russia submitted to the Panel a request for a 

preliminary ruling pursuant to Article 6.2 of the DSU. The European Union was 

given and used the opportunity to respond in writing to Russia's request on 3 

September 2015. The parties were also advised that they could comment on 

Russia's request during their opening oral statements at the Panel's first 

substantive meeting with the parties. The Panel additionally advised the third 

parties that they could comment on Russia's request in their written submissions 

to the Panel, or in their oral statements at the third party session conducted in the 

context of the Panel's first substantive meeting. Taking into account Russia's 

request that the Panel issue a preliminary ruling prior to the first substantive 

meeting (which the Panel considered not to be feasible) and Russia's reiteration 

at the first substantive meeting that the Panel should rule on Russia's request as 

soon as possible, the Panel issued its conclusions on Russia's request for a 

preliminary ruling on 18 September 2015, shortly after the end of the first 

substantive meeting.  

1.15 The Panel issued its detailed reasons in support of its conclusions on 

2 November 2015. On the same date, the Panel asked the parties whether they 

                                                                                                                    
12 See the Panel's Additional Working Procedures on BCI in Annex B-2. 
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would object to early circulation of the detailed reasons to the Membership. On 5 

November 2015, the European Union indicated that it would support early 

circulation. On the same date, however, Russia objected to circulation, indicating 

that its objection was without prejudice to Russia's general position on the issue 

of circulation of preliminary rulings to the Membership of the WTO, or to 

Russia's position on such circulation in any other ongoing or future dispute to 

which it is or may be a party or third party. Accordingly, the Panel advised the 

parties on 10 November 2015 that it would not circulate its detailed reasons prior 

to its Final Report.13 

2. FACTUAL ASPECTS 

2.1 The Measures at Issue 

2.1 The European Union challenges 12 measures related to Russia's tariff 

treatment of certain agricultural and manufacturing products. 

2.2 The first eleven measures are customs duties provided for in the Common 

Customs Tariff of the Eurasian Economic Community (CCT) in respect of the 

following tariff lines14: 

a. 4810 22 900 0 (certain kinds of light-weighted coated paper) 

b. 4810 29 300 0 (certain paper and paperboard products in rolls) 

c. 4810 92 300 0 (certain multi-ply paper and paperboard products 

with only one outer layer bleached) 

d. 4810 13 800 9 (certain paper and paperboard products in rolls) 

e. 4810 19 900 0 (certain paper and paperboard products) 

f. 4810 92 100 0 (certain multi-ply paper and paperboard products 

with each layer bleached) 

g. 1511 90 190 2 (certain palm oil products in tare of capacity 

20,000 kg or less) 

h. 1511 90 990 2 (certain palm oil products in tare of capacity 

20,000 kg or less ) 

i. 8418 10 200 1 (freezers refrigerators household type) 

j. 8418 10 800 1 (freezers refrigerators household type) 

k. 8418 21 100 0 (compression-type refrigerators of a capacity 

exceeding 340 litres) 

2.3 The European Union characterizes the twelfth measure at issue as "a 

more general measure consisting in systematic duty variations, to the extent that 

                                                                                                                    
13 The Panel's conclusions on Russia's request for a preliminary ruling, as well as the detailed 

reasons, are contained in Annex A-1 of this Report. 
14 European Union's first written submission, para. 31. 
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they result in the application of duties in excess of bound rates".15 This measure, 

which the European Union refers to as the "systematic duty variation" (SDV)16, 

consists in "systematically according certain clearly described types of tariff 

treatment that lead, in each individual instance of such tariff treatment, to duties 

being levied in excess of bound rates".17 

3. PARTIES' REQUESTS FOR FINDINGS AND 

RECOMMENDATIONS 

3.1 The European Union requests that the Panel find that the measures at 

issue are, or were at the time of the Panel's establishment, inconsistent with 

Russia's obligations under Articles II:1 (a) and II:1(b) of the GATT 1994. The 

European Union further requests, pursuant to Article 19.1 of the DSU, that the 

Panel recommend that Russia bring its measures into conformity with its WTO 

obligations, to the extent that it has not already done so. 

3.2 Russia requests that the Panel find that the European Union's claims are 

outside the Panel's terms of reference. Additionally, Russia requests the Panel to 

find that the sixth, seventh, eighth, tenth, and eleventh measures challenged by 

the European Union have been amended or otherwise changed since the time of 

the Panel's establishment, and are now consistent with Russia's obligations under 

Article II:1(a) and (b) of the GATT 1994. Russia also requests the Panel to find 

that, in respect of the sixth to twelfth challenged measures, the European Union 

failed to provide sufficient evidence in support of its claims. Finally, in respect 

of the twelfth measure at issue, Russia requests the Panel to find that the 

European Union failed to specify the norms and laws establishing the measure 

and its precise content, or else to find that the European Union failed to establish 

that the measure exists and is inconsistent with Russia's obligations under Article 

II:1(a) and (b).18 

4. ARGUMENTS OF THE PARTIES 

4.1 The arguments of the parties are reflected in their executive summaries, 

provided to the Panel in accordance with paragraph 19 of the Working 

Procedures adopted by the Panel (see Annexes C-1, C-2, C-3, and C-4). 

                                                                                                                    
15 European Union's first written submission, para. 127. 
16 Ibid. 
17 European Union's second written submission, para. 95. 
18 Russia's first written submission, para. 195; second written submission, para. 108. 
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5. ARGUMENTS OF THE THIRD PARTIES 

5.1 The arguments of Australia, Brazil, Canada, Chile, Colombia, Japan, 

Norway, Ukraine, and the United States are reflected in their executive 

summaries, provided in accordance with paragraph 20 of the Working 

Procedures adopted by the Panel (see Annexes D-1, D-2, D-3, D-4, D-5, D-6, D-

7, D-8, and D-9).  

6. INTERIM REVIEW 

6.1 On 24 February 2016, the Panel issued its Interim Report to the parties. 

On 9 March 2016, the European Union and Russia each submitted written 

requests for the Panel to review aspects of the Interim Report. On 23 March 

2016, the European Union and Russia submitted comments on each other's 

requests for review. Neither party requested an interim review meeting. 

6.2 In accordance with Article 15.3 of the DSU, this section of the Panel 

Report sets out the Panel's response to the parties' requests made at the interim 

review stage.  

6.3 In addition to the changes indicated below that the Panel made in 

response to the parties' requests for substantive modifications, the Panel 

corrected typographical errors and other non-substantive editorial clarifications 

in the Report, including those identified by the parties.  

6.1 General Interpretative Issues Arising Under Article II:1(b), First 

Sentence, of the GATT 1994 

6.4 Regarding paragraph 7.14, the European Union requests that the Panel 

add a reference to Russia's arguments in respect of (a) the definition of an 

ordinary customs duty in the jurisprudence of the Appellate Body, and (b) the 

evidence required to establish an inconsistency with Article II:1(b), first 

sentence. 

6.5 The Panel does not consider it necessary to refer to the arguments of 

Russia that the European Union has identified in the context of paragraph 7.14. 

That paragraph, and section 7.2 of the Report more generally, is not intended to 

provide a comprehensive overview of all issues relating to the interpretation of 

Article II:1(b), first sentence. Rather, it addresses certain specific legal issues 

raised by the parties. Accordingly, we do not think it is necessary to recall the 

arguments mentioned by the European Union in paragraph 7.14. We do note, 

however, that issue (b) is discussed three paragraphs down in paragraph 7.17. 

Similarly, issue (a) is dealt with in paragraph 7.93. In the light of these 

considerations, we made no change in response to the European Union's 

comment. 
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6.2 Claims Concerning Applied ad valorem Duty Rates that Allegedly 

Exceed Bound ad valorem Duty Rates (the first to sixth measures) 

6.6 Regarding paragraphs 7.34 and 7.129, the European Union notes that it 

has not argued that a temporary duty reduction in itself violates Article II:1(a). 

Rather, it has challenged the temporary duty reduction in light of the fact that the 

measure foresaw future tariff treatment in excess of the bound duty rate. The 

European Union requests that the Panel modify paragraphs 7.34 and 7.129 to 

reflect this. The European Union also notes that the Panel correctly characterized 

its relevant claim at paragraph 7.130. 

6.7 The Panel made appropriate changes to paragraphs 7.34, 7.129, and 

8.1(c)(iii).  

6.8 Regarding paragraphs 7.42 to 7.43, the European Union requests the 

Panel to reflect certain arguments in its response to Panel question number 123.  

6.9 The Panel made appropriate changes to paragraph 7.43. Regarding 

paragraph 7.46, the European Union requests the Panel to omit or qualify the 

fourth sentence. The European Union notes that it addressed both the fact that 

Russia's customs duties are prescribed by the CCT and the fact that Russian 

customs authorities are required to, and do in fact, levy those duties in individual 

import transactions. The European Union also suggests that the Panel refer to a 

presumption that Russian customs authorities are legally required to apply the 

duties contained in the CCT in each and every individual import transaction. In 

the European Union's view, the presumption would better captured by the verb 

"impose" than the verb "apply". Additionally, the European Union requests that, 

for greater clarity, the paragraph be modified to take into account certain 

statements by Russia in its responses to Panel question numbers 34 and 52. 

According to the European Union, these responses indicate that the adoption of 

customs duties applied by Russia is in the hands of the EAEU.  

6.10 The Panel deleted the fourth sentence of the paragraph. However, for the 

sake of consistency with the rest of the findings, we do not find it appropriate to 

use the verb "impose" instead of "apply". Also, paragraph 7.46 already makes 

clear that the European Union challenges duty rates that Russian customs 

authorities are legally required to apply. Finally, we see no need to add to 

paragraph 7.46 by referring to elements of the identified statements of Russia. 

We also note that paragraph 7.42 already makes a related point. 

6.11 Regarding paragraph 7.53, the European Union requests the Panel to add 

a reference to Russia's statements that the Vienna Convention on the Law of 

Treaties (Vienna Convention) and the Decision of 26 March 1980 on Procedures 

for Modification and Rectification of Schedules of Tariff Concessions (1980 

Decision) apply cumulatively, and that Article 79 of the Vienna Convention 

constitutes a rule of customary international law.  

6.12 The Panel made appropriate changes to paragraphs 7.52 and 7.53. 

6.13 Regarding paragraphs 7.80, 7.100, 7.101, 7.119, 7.174, 7.175, 7.198, 

7.215, 7.261 and 7.262, as well as footnotes 290, 295, 296 and 343, the 

European Union requests that, since Russia may have more than one customs 
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authority, the term "customs authority" in these paragraphs and footnotes be 

changed to "customs authorities".  

6.14 Russia objects to the European Union's request. According to Russia, 

Russia has one customs authority – the "Federal Customs Service". Russia points 

out that that term is used in paragraph 306 of Russia's Working Party Report.  

6.15 The Panel retained the references to "customs authority" in its Report. 

However, we wish to clarify that this term is used generally to refer to the 

authority or authorities in Russia responsible for the application to imports of 

customs duties provided for in the CCT. 

6.16 Regarding paragraph 7.100, the European Union submits that Russia's 

customs authorities are not and were not at liberty to modify the rates of customs 

duties, but are and were required to apply the duties provided for in the CCT. 

The European Union therefore requests that the paragraph in question state that 

customs authorities were required to "apply" a duty rate as from 1 January 2016, 

rather than that they were required to "increase" the duty rate as from 1 January 

2016.  

6.17 Russia agrees with the European Union that its customs authority is not, 

and was not, at liberty to modify the duty rates. In this connection, Russia again 

refers to paragraph 306 of its Working Party Report. Russia therefore asks the 

Panel to take into account the European Union's comment. 

6.18 The Panel made appropriate changes to paragraph 7.100.  

6.19 Regarding paragraph 7.107, the European Union requests that the Panel 

clarify that Russia proposed that the Panel should follow the approach taken by 

the panel in EC – IT Products only with respect to the sixth measure's 

conformity with the first sentence of Article II:1(b).  

6.20 The Panel made appropriate changes to paragraph 7.107. 

6.21 Regarding paragraph 7.114, the European Union requests the Panel to 

clarify the cross-reference, by replacing the reference to section 7.3.2.3 with a 

reference to specific paragraphs of the Report.  

6.22 The Panel made appropriate changes to paragraph 7.114. 

6.3 Claims Concerning Applied Combined Duty Rates that Allegedly 

Exceed Bound Duty Rates (the seventh to eleventh measures at 

issue) 

6.23 Regarding paragraph 7.161, the European Union states that it has not 

characterised the seventh and eighth measures as measures that have expired, but 

rather has stated that those measures ceased to apply as from 1 September 2015 

and were not replaced by another duty. The European Union therefore requests 

the Panel to clarify the wording of that paragraph.  

6.24 The Panel made appropriate changes to paragraph 7.161.  

6.25 Regarding paragraphs 7.168 to 7.169, as well as other relevant 

paragraphs in the same section, the European Union requests that they be 
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modified to make reference to an argument put forward by Russia. According to 

the European Union, Russia argues that to establish an inconsistency of the 

relevant combined applied duties with Article II:1(b), the complaining party 

should provide evidence of application of duties in excess of the bound rates for 

a particular price range related to the products in question, because certain 

products may in practice be traded in price ranges in which duties would not 

exceed bound rates.  

6.26 The Panel considers that this argument by Russia is addressed by its 

findings in section 7.2 on general interpretative issues. We fail to see the 

connection between Russia's argument regarding how to demonstrate 

inconsistency with Article II:1(b), first sentence, and paragraphs 7.168 and 

7.169, which concern the issue of the precise measure on which we should make 

findings. We therefore made no change to the section that contains paragraphs 

7.168 and 7.169. However, we modified paragraphs 7.14 and 7.17, which are 

part of section 7.2, to reflect Russia's argument. 

6.27 Regarding paragraph 7.175, the European Union states that it has not 

argued that Russia never applied a cap for any tariff line, at any point in the past. 

The European Union requests the Panel to clarify the paragraph accordingly.  

6.28 The Panel made appropriate changes to paragraph 7.175. 

6.29 Regarding paragraph 7.187, the European Union requests that the Panel 

explicitly refer to Russia's argument in paragraph 33 of Russia's second written 

submission that paragraph 313 of Russia's Working Party Report informs the 

content of Russia's obligations under Article II:1. 

6.30 The Panel made appropriate changes to paragraph 7.187, as well as a 

corresponding change to paragraph 7.183. 

6.31 Regarding the final sentence of paragraph 7.194, the European Union 

requests the Panel to clarify that it is making an observation concerning the 

explicit wording of paragraph 313. 

6.32 The Panel made appropriate changes to paragraph 7.194. 

6.33 Regarding paragraph 7.198, the European Union notes that paragraph 313 

of Russia's Working Party Report aims to ensure that the specific element of an 

applied combined duty does not exceed the ad valorem element of that same 

duty for the average customs value calculated over three years, rather than 

seeking to ensure that the same amount of duty is levied, in every particular 

transaction or on average. The European Union requests the Panel to clarify its 

statement in paragraph 7.198 accordingly.  

6.34 The Panel made appropriate changes at paragraph 7.198, as well as 

corresponding changes to paragraphs 7.197 and 7.200. 

6.35 Regarding paragraph 7.202, the European Union requests the Panel to 

insert specific language concerning the applicability of Article II:1(b) even in the 

absence of actual import transactions and a reference to the Panel's analysis at 

paragraphs 7.15 to 7.17 of the Report.  
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6.36 The Panel made appropriate changes to paragraph 7.202, including to 

footnote 271. 

6.37 Regarding the first two sentences of paragraph 7.205, the European 

Union notes that Russia in its responses to Panel question numbers 70, 90 and 

97(c) explicitly confirmed the Panel's understanding. The European Union 

requests the Panel to make reference to those statements.  

6.38 The Panel added a reference to Russia's statements to footnote 260, which 

contain the Panel's summary of Russia's arguments on this issue. 

6.39 Regarding footnote 272, the European Union requests the Panel to 

replace the words "based on" with "in conformity with", in order to avoid giving 

the impression that the Customs Valuation Agreement forms the basis of the 

Panel's reasoning in this section.  

6.40 The Panel made appropriate changes to footnote 272. 

6.41 Regarding paragraph 7.215, the European Union requests that the word 

"above" be replaced with the words "in excess of".  

6.42 The Panel notes that its use of the word "above" in paragraph 7.215 is 

consistent with its general use of this term throughout the Report. We also note 

that we have used the expression "in excess of" in our conclusions sections. We 

therefore made no change in response to the European Union's comment. 

6.43 Regarding paragraphs 7.215 and 7.217, the European Union requests a 

modification to these paragraphs and other related paragraphs. According to the 

European Union, the Panel should repeat or make reference to the more general 

finding in paragraphs 7.168 and 7.169, as well as parts of paragraph 7.171, that 

the design and structure of an applied duty in the form of "x% but not less than y 

per unit of measurement", where the bound duty is simply "x%", indicates 

inconsistency with Article II:1(b).  

6.44 Russia objects to the European Union's request. According to Russia, the 

Panel's findings in paragraphs 7.215 and 7.217 cannot be considered as a general 

finding that the design and structure of a duty in the form "x%, but not less than 

y per unit of measurement", where the bound duty is x%, indicates inconsistency 

with Article II:1(b). Rather, Russia considers that these paragraphs only concern 

the ninth measure at issue, because the value of "y" in respect of the ninth 

measure was the same before and after that measure was amended. 

6.45 The Panel notes that paragraphs 7.168, 7.169, and 7.171 of the Panel's 

Report do not make any "general findings" regarding the consistency of a duty 

rate of a particular design or structure. Those particular paragraphs do not find 

that the duties are inconsistent merely by virtue of their design or structure. 

Those paragraphs rather concern whether the Panel should consider the measure 

at issue as it existed at the time of the Panel's establishment or as amended.. 

Paragraphs 7.168 to 7.169 indicate only that the design and structure of the 

relevant applied duty rate did not change following amendment. 

Paragraph 7.171, when read in full, indicates that in deciding which precise 

measure to rule on, we did not rely solely on the design and structure of the 
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