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rethinking transitional justice for the

twenty-first century

Transitional justice is the dominant lens through which the world grapples with legacies
of mass atrocity, and yet it has rarely reflected the diversity of peace and justice traditions
around the world. Hewing to a largely Western and legalist script, truth commissions and
war crimes tribunals have become the default means of “doing justice.” Rethinking Tran-
sitional Justice for the Twenty-First Century puts the blind spots and assumptions of tran-
sitional justice under the microscope and asks whether the field might be reimagined to
better suit the diversity and realities of the twenty-first century. At the core of this reimag-
ining is an examination of the broader field of postconflict peacebuilding and associated
critical theory, from which both caution and inspiration can be drawn. By using this
lens, Dustin N. Sharp shows how we might begin to generate a more cosmopolitan and
mosaic theory and imagine more creative and context-sensitive approaches to building
peace with justice.

Dustin N. Sharp is an associate professor at the Joan B. Kroc School of Peace Studies at
the University of San Diego. Prior to teaching, he covered Francophone West Africa for
Human Rights Watch.
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Preface

What does it mean to “do justice” in the wake of massive human rights violations?
Justice for what, exactly? Justice for whom? And justice to what ends?1 Such ques-
tions have aroused fierce debate from antiquity2 up through the present day. They
are profoundly political, ideological, ethical, philosophical, religious, and, yes, legal
questions. Over the brief course of the last thirty years, these questions have become
inseparable from the field of “transitional justice,” the “globally dominant lens”3

through which we now grapple with legacies of violence and mass atrocity. Today,
this field has come to provide something of a blueprint for postconflict justice
around the world. Its various mechanisms – ranging from trials and truth commis-
sions to reparations and reconciliation initiatives – increasingly follow in war’s wake,
even though many outside of the field have never even heard the term transitional

justice. Arguments for the necessity of some form of transitional justice are often
grounded in notions of atrocity prevention and deterrence (“never again”), nation
building (building or restoring democracy and the “rule of law”), and moral neces-
sity (just deserts).4

Since the initial explosion of transitional justice practice in the 1980s, the pro-
grams and institutions associated with it have in some respects moved from the
exception to the norm, embraced by the United Nations (UN) and major inter-
national donors alike. We now take it for granted that a permanent International

1 I have drawn these three questions from Rosemary Nagy and her influential article “Transitional
Justice as Global Project: Critical Reflections,” Third World Quarterly 29, no. 2 (2008): 276.

2 See generally Jon Elster, Closing the Books: Transitional Justice in Historical Perspective (Cambridge:
Cambridge University Press, 2004).

3 Paul Gready and Simon Robins, “From Transition to Transformative Justice: A New Agenda for Prac-
tice,” International Journal of Transitional Justice 8, no. 3 (2014): 339.

4 See Christine Bell, “Transitional Justice, Interdisciplinarity and the State of the ‘Field’ or ‘Non-
Field,’” International Journal of Transitional Justice 3, no. 1 (2009): 13 (discussing the different over-
lapping conceptions of the field of transitional justice).
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viii Preface

Criminal Court exists, that donors routinely help fund truth commissions in post-
conflict scenarios, and that human rights abusers, including even former heads
of state, are increasingly put on trial in a range of tribunals, at national, regional,
and international levels. Yet these are developments that would have been unthink-
able as early as the 1970s, and that is a startling change in the blink of a historical
eye.

Despite this trajectory, the fundamental questions of justice at stake in the wake of
large-scale repression and violence have not become easier with the passage of time.
Whether it is genocide in Rwanda or the mass atrocities unfolding in Syria today,
the question of how to grapple with the unfathomable and unspeakable continues to
strain the moral imagination.5 True, international law plays an increasingly impor-
tant role in international policy making and interventions around the world, pro-
viding a limited degree of guidance. Concepts such as genocide and crimes against
humanity are now well defined – we are not making it up after the fact, as seemed
to be the case with the post–World War II Nuremburg tribunal. And yet “justice”
remains a messy, elusive, and essentially contested concept often deeply rooted in
context-specific history and culture. At times, the proliferation of postconflict jus-
tice institutions and initiatives might seem to suggest a greater base of knowledge
and consensus about such matters than actually exists. If the questions I posed at the
outset are not therefore new, this book is premised in part on the notion that there
is value to be found in occasionally returning to first principles and asking founda-
tional questions – as if for the first time – with a view to taking stock and looking
forward.

Transitional justice was born out of the euphoria, triumphalism, and, perhaps,
arrogance of the “end of history,” a time in the 1980s and 1990s when some believed,
in a sort of democratic domino theory, that the world was inevitably converging, or
at least normatively should be converging, upon Western liberal market democracy
as the only plausible form of governance.6 It was in the forge of the ideology and
intellectual ebullience of this era that the “dominant script” of transitional justice

5 John Paul Lederach, The Moral Imagination: The Art and Soul of Building Peace (Oxford: Oxford
University Press, 2005).

6 The phrase “the end of history” was made famous by political scientist Francis Fukuyama and his
influential book The End of History and the Last Man (New York: Avon Books, 1992). For Fukuyama’s
critics in particular, the concept of “the end of history” has come to stand for a sort of arrogant, fin-
de-siècle triumphalism. Fukuyama’s book however is far more nuanced than is often remembered.
While Fukuyama certainly thought humans could do no better than liberal market democracy, he
did not see liberal market democracy as perfect, and he acknowledged the very real possibility that
democracies could fall back into other forms of governance. In other words, liberal market democracy
might be normatively desirable, but Fukuyama did not see it as inevitable that it would be attained
or maintained. One could always slide back into the darker side of human history. Throughout this
book I will use the phrase “the end of history” not with the plenitude of Fukuyama’s nuance in mind,
but as a shorthand for the arrogance and triumphalism with which it has become associated in the
popular imagination, and which otherwise so aptly characterized the zeitgeist of the times.
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Preface ix

was created, a script premised on a core liberal-legalist narrative.7 With the fall of
the Berlin Wall and the emergence of dozens of countries in Eastern Europe and
Latin America from periods of Cold War repression, many asserted, embracing this
narrative, that countries in transition from authoritarianism could help to expedite
and consolidate momentum toward liberal democracy by grappling with dark his-
tories of human rights abuses via mechanisms such as trials and truth commissions.
Behind the activist impetus for accountability and calls of “never again” lay a faith
in the redemptive power of law and human rights to help postconflict societies move
beyond their troubled pasts and take an evolutionary leap forward into the end of
history. The law, it seemed – through a focus on civil and political rights and atroc-
ity justice – might serve as liberalizing handmaiden to a new democracy that was
imagined to be almost postideological and postpolitical.

Of course, to say that transitional justice is a “liberal” project and has a “legal-
ist” orientation might seem obvious to many, and these concepts are not in and of
themselves suggested here as inherently pejorative or problematic as at times seems
to be the case in some of the critical studies literature. However, a key argument
in this book is that while transitional justice can be associated with liberalism writ
large and its many variants, it has been particularly shaped by a narrower form of
neoliberalism – a turbocharged liberal capitalist ideology – which has in turn fos-
tered and cemented rather reductive and minimalist understandings of violence,
justice, and human rights at the core of the field. These limited and pinched under-
standings have been tightly woven into the dominant script, not only helping to
shape initial thinking about what it meant to “do justice” in times of transition but
also casting a long shadow over transitional justice thinking, policy, and practice up
though the present day. In other words, debates about some of the field’s most vexing
questions – justice for what, for whom, and to what ends – cannot be understood
without reference to that (dominant, neoliberal) script. It has effectively come to
shape the field’s core and periphery, what is emphasized and what is marginalized.

This book puts the dominant script of liberal-legalist transitional justice under
the microscope, looking at its underlying ideology, politics, blind spots, and assump-
tions. I argue that if that script has at times provided a compelling narrative for the
mobilization of activists, NGOs, and international organizations, it has also had the
effect of narrowing the policy horizon of national actors working to build peace, jus-
tice, and reconciliation and has come to undergird a rather top-down, intervention-
ist, and cookie-cutter transitional justice template, imagined to be somehow apo-
litical. In terms of more specific anxieties arising from the dominant script, one
could point to the field’s narrow conceptions of violence and justice, asking why

7 I have borrowed the phrase “dominant script” from James Cavallaro and Sebastián Albuja. See “The
Lost Agenda: Economic Crimes and Truth Commissions in Latin America and Beyond,” in Transi-
tional Justice from Below, Grassroots Activism and the Struggle for Change, ed. Kieran McEvoy and
Lorna McGregor (Oxford: Hart, 2008), 125.
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x Preface

questions of economic violence, economic justice, and other structural drivers of
conflict have been largely excluded from the ambit of historical transitional justice
concern. Others have questioned the field’s reliance on largely Western cultural
modalities of justice (often coming as imposed, top-down solutions) as a means of
grappling with the past, arguing that local, traditional, or otherwise non-Western
and perhaps nonliberal forms of justice need to be given greater pride of place if
transitional justice is to become more of a truly global project that does not spark
local resistance and backlash. And still others point out that transitional justice prac-
tices have for some time been applied to a range of contexts (both transitional and
nontransitional, democratic and less democratic) and seem as likely to help con-
solidate the power base of illiberal regimes as they are to foster liberal democracy,
significantly undermining a core teleological premise of the dominant script.

It is therefore clear that transitional justice is a contested project from both within
and without. At present, many of these voices are centrifugal, seeking to push out-
ward and through the historical boundaries of the field to enlarge the subjects of
its embrace and concern. At the same time, while the dominant script has not
remained entirely static amid all of this normative ferment and contestation, there
are also strong centripetal forces at work as the field is increasingly normalized and
mainstreamed into the practice and programming of NGOs, international organiza-
tions, and bilateral donors. Many of the field’s historically core features and tenets –
especially a faith in the power of law and retributive justice to mediate social change
and foster democracy – have been assimilated into a sort of deep-seated professional
cosmovision, even if often less explicitly articulated than in earlier decades. Transi-
tional justice programs and policies increasingly tip their hats to conceivably radical
concepts like economic justice and local ownership, and yet the day-to-day practice
of transitional justice remains little changed.

Meanwhile, we live in a post–post–Cold War world – it has been nearly thirty
years since the fall of the Berlin Wall. The optimism of the “end of history” that
animated a nascent field seems today premature, naïve, or simply a distant memory.
Headlines today suggest an explosion of religious extremism and the resurgence of
nationalism, spheres of influence, and muscular authoritarianism.8 The most recent
wave of “transitions” in the Middle East and North Africa were all but aborted,
turning out, in most cases save Tunisia, to usher in more disaster than democracy. It
seems that history has returned with a vengeance, if it ever went away to begin with.
At the same time, transitional justice, though seemingly ascendant, is said to be in
a state of “crisis,” owing to deep questions about the effectiveness and perceived
legitimacy of programs and initiatives around the world.9 A 2015 call for papers for

8 Walter Russell Mead, “The Return of Geopolitics; the Revenge of Revisionist Powers,” Foreign Affairs
(May/June 2014).

9 See Vasuki Nesiah, “Transitional Justice Practice: Looking Back, Moving Forward,” Scoping Study,
Impunity Watch, May 2016, 5.
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Preface xi

the International Journal of Transitional Justice, the leading academic journal in the
field, provocatively asked whether the field has a future.10

Against this backdrop, one would do well to ask hard questions about the contin-
ued relevance of the field of transitional justice as a global project. Might a field
shaped by intellectual currents of the late twentieth century be reimagined to bet-
ter serve the realities of the twenty-first? Might there be a new and better script on
which the field might be modeled? What might a more cosmopolitan, heteroge-
neous, and mosaic theory and practice befitting of a true global project look like?
How might concerns about legitimacy and effectiveness best be addressed? These
are among the central questions this book investigates.

While largely critical of much the field as it has evolved, I will argue that the nar-
row understandings at the heart of the dominant script are not inevitable or hard-
wired into transitional justice or liberalism itself. Indeed, there are broader aspects
of the liberal tradition that might lead to more extended conceptions of violence,
justice, and human rights, and a more context-sensitive approach to questions of
transitional justice. Inspiration for a renewed transitional justice practice can also
be found in concepts from the critical studies literature of peacebuilding and devel-
opment. Part of this book is therefore about what liberal societies that have champi-
oned transitional justice around the word can learn from themselves when it comes
to developing transitional justice practice that benefits from a greater sense of local
legitimacy and ownership, and that might quite possibly be more effective when
it comes tackling potential drivers of future mass atrocities. I argue that we need
to recover alternative liberalisms and principles that can help reshape transitional
justice going forward into a more flexible, needs-sensitive project grounded in prin-
ciples such as pluralism, subsidiarity, inclusion, participation, autonomy, and self-
determination. In short, it may not be necessary to throw the liberal baby out with
the bathwater in trying to imagine more emancipatory forms of transitional justice.
To contest some of the liberal ideological assumptions of transitional justice is not
therefore to jettison liberalism itself.

structure of the book

Before advancing this line of argument further, it is necessary to explore transitional
justice foundations in greater detail, which I do in Chapter 1. It is by examining and
dissecting core narratives and assumptions that the deeper politics of the transitional
justice project can be laid bare for careful scrutiny. This in turn will serve as a pre-
lude to exploring, in Part I of this book, what I call transitional justice “peripheries” –
those aspects of transitional justice policy and practice that have historically been
pushed to the margins as a result of the dominant script. By asking and interrogating

10 See International Journal of Transitional Justice, “Transitional Justice: Does It Have a Future?,” www
.oxfordjournals.org/our_journals/ijtj/call_for_papers_2015.html.
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xii Preface

the questions with which I began – justice for what, for whom, and to what ends – I
hope to both elucidate the dynamics of the dominant script and engage with critical
questions as to what transitional justice might become going forward. Part I consists
of three chapters.

In Chapter 2, I ask the question of “justice for what” by exploring the ways in
which the (neo)liberal frames at the heart of the field have served to limit our sense
of what the “justice” of transitional justice should reasonably be expected to cover.
I argue that while there is increasing momentum behind the notion that the tools
of transitional justice should be marshaled in response to large-scale human rights
atrocities and physical violence – including murder, rape, torture, disappearances,
and other crimes against humanity – the proper role of transitional justice with
respect to economic violence – including violations of economic and social rights,
corruption, and plunder of natural resources – is far less certain. Historically, if
mass atrocities and physical violence have been placed in the transitional justice
spotlight, issues of equally devastating economic and social justice have received
little attention. The marginalization of the economic within the transitional justice
agenda serves to distort our understanding of conflict, and the policies thought to
be necessary in the wake of conflict. Key to reimagining transitional justice practice
going forward then will be an embrace of more extended conceptions of violence
and justice.

In Chapter 3, I ask the question of “justice for whom” by exploring the fric-
tions and contractions generated by the interface point between a largely liberal
internationalist transitional justice enterprise and dimensions of “the local” (local
ownership, local values, local practices, etc.). Relatedly, this chapter looks at the
“how” of dominant transitional justice practice. I argue that the dominance of law,
legalism, liberalism, and Western conceptions of justice associated with the field
has occasionally fostered a rather clumsy and tense engagement with questions of
nonconventional (i.e., non-Western) justice, resulting in a loss of legitimacy and
effectiveness. While this is widely recognized, the question of how to avoid such
problems going forward is far less clear. Ultimately, I argue that while the local is as
problematic as it is promising, making transitional justice into more of a true global
project – where global is not simply a byword for Northern or Western – will require
an at times uncomfortable degree of legal pluralism for many Western human rights
lawyers with a large margin of appreciation, even if that pluralism is still best man-
aged within the values of a loosely liberal system.

In Chapter 4, I ask the question “justice to what ends” by exploring the con-
tinued relevance of viewing transitional justice as a vehicle for the promotion of
liberal democracy. One could also think of this as questioning the “why” of liberal-
legalist transitional justice. While the field undoubtedly has its roots in the paradig-
matic transitions to liberal democracy in places like Argentina and Chile, I argue
that transitional justice practice has for some time been applied to a range of con-
texts, and can be leveraged to serve both liberal and illiberal means. This suggests
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that transitional justice practice is not a one-way ratchet of liberal betterment, but
depends in large measure on the context in which it is deployed and the motiva-
tions of its architects. Accordingly, I call for a more open-ended transitional jus-
tice project, seeking to understand how practice works in a range of contexts, from
paradigmatic transitions, to nontransitions, to consolidated democracies. I will also
review case studies and the empirical literature looking at the long-term effects of
transitional justice practice.

In Part II of this book, having probed some of the central blind spots of transitional
justice as a form of liberal postconflict governance associated with the globalization
of human rights and market democracy, I then turn to focus on the question of
possible alternative paradigms or groundings for the field, and specifically to the
interface between transitional justice and postconflict peacebuilding. The departure
point for this inquiry is an observation that the central narrative of transitional justice
is beginning to change. While the idea of transitional justice as handmaiden to
liberal democratic political transitions remains a deeply embedded narrative, the
more overt preoccupation with transition as transition to democracy has receded
since the birth of the field in the 1980s and 1990s. Increasingly, transitional justice is
associated with nation building and peacebuilding in the postconflict context more
generally. In some respects, this is a striking development insofar as, historically,
transitional justice has at times been seen as being in competition with the demands
of peace, and not as a potentially important component of peacebuilding itself. We
can then ask whether “transitional justice as peacebuilding” as an alternative frame
to “transitional justice as liberal democracy building” might prove useful when it
comes to addressing some of the blind spots of the dominant script. How could or
would it differ from what came before?

To the extent that “peace” invokes more holistic sets of objectives than the
narrower goals associated with facilitating liberal political transitions, the turn to
peacebuilding might be seen to represent a broadening and a loosening of ear-
lier paradigms and moorings, making this a significant moment in the norma-
tive evolution of the field. Yet with few exceptions, there has thus far been little
scrutiny as to what “transitional justice as peacebuilding” might actually mean, how
it might be different than “transitional justice as liberal democracy building,” or
how transitional justice can and should relate to existing components of the post-
conflict peacebuilding recipe-book (including efforts to disarm previously warring
parties, reintegrate former soldiers into society, demine and destroy weapons, reform
the formal “security sector,” repatriate or resettle refugees, and various forms of
democracy, governance, and rule-of-law assistance, including monitoring elections).
Part II consists of three chapters.

I set the stage for my inquiry in Chapter 5 by exploring the emergence and
trajectory of the concept of postconflict peacebuilding, from a 1991 report by UN
Secretary-General Boutros Boutros-Ghali, to the more recent notion of “sustain-
ing peace.” In particular, I will examine the concept of peacebuilding as a facet
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of liberal postconflict governance. Together with development, human rights, and
transitional justice, peacebuilding has become a global project, the invocation of
which often serves to prize open the door of sovereignty for liberal state-building
interventions. I pay particular attention to the role of concepts of law and justice as
they have been played through the peacebuilding prism.

In Chapter 6, I focus in detail on the parallels between transitional justice and
what has become known as “liberal international peacebuilding.” I observe that the
growing sense of shared space between transitional justice and postconflict peace-
building initiatives has sparked new interest in sounding out potential connections
between both fields. If transitional justice has its own “toolbox,” one might then ask
whether it cannot simply be subsumed into the larger postconflict peacebuilding
template. However, while the pursuit of synergies is a worthwhile goal, I argue that
in developing these connections, we must also be attentive to mutual shortcomings.
Transitional justice and postconflict peacebuilding have historically proceeded on
separate tracks, yet there has been a remarkable similarity in the critiques and con-
cerns that have been leveled against both fields. Considered together, there is reason
to worry that better integration and coordination between peacebuilding and transi-
tional justice might exacerbate some of the tendencies that have given rise to these
parallel critiques rather than alleviate them. I therefore argue that to the extent that
we seek to promote coordination or even synthesis, we should seek synergies with
thorough cognizance of the historic concerns and critiques leveled against both
fields, and this may in turn serve as one technique of resistance to the tendencies
that gave rise to the critiques in the first place.

Given some of the problems evoked in the preceding chapters, in Chapter 7,
I ask whether it might be possible to develop a more emancipatory “transitional-
justice-as-peacebuilding” narrative. I argue that the central problem being analyzed
is not that human rights, the rule of law, good governance, democracy, or other
key liberal goods are themselves undesirable or unworthy goals of the transitional
justice enterprise. Indeed, many of the critiques leveled against both peacebuilding
and transitional justice are based on decidedly liberal principles. Much of the cri-
tique leveled therefore stems from the reductionism, chauvinism, and arrogance of
a particularly narrow liberal form of transitional justice that tends to privilege cer-
tain forms of expertise and knowledge, promote reductionist “justice” over broader
forms of justice irrespective of context, which has too often been associated with
exogenous imposition, and which has not adequately questioned its own assump-
tions and checkered history. I contend that the recovery of alternative liberalisms
and associated concepts is a necessary prelude to imagining what an emancipa-
tory “transitional-justice-as-peacebuilding” narrative might look like, offering sev-
eral concepts from critical peacebuilding theory – including the “everyday,” “pop-
ular peace,” and “hybridity” – that might serve as useful correctives to historically
narrow assumptions. Taken together, I argue, critical reflection along these lines
can help to lay the groundwork for a transitional-justice-as-peacebuilding paradigm
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that reflects a commitment to human rights ideals and the consolidation of a more
open-textured, contextually relevant, and genuine positive peace.

This book concludes in Chapter 8 with a look at some of the potential policy
implications that flow from the critiques presented in Chapters 1 to 7. Though the
chapter does not constitute a detailed road map, I present five broad policy arcs
for change that, if taken to heart, would prove transformative for transitional justice
practice in the twenty-first century.
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