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for breaches of investment contracts. First impressions of an unsettled
or uncertain law have thus far gone unchallenged. But unchallenged first
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this law. The argument at the heart of this monograph is that the law of State
responsibility for breaches of investment contracts has carved a unique and
distinct trajectory from the traditional route for the creation of interna-
tional law, developing principally from arbitral awards, and mimicking, to
a considerable extent, the general international law on the protection of
aliens and alien property. This book unveils the remarkable journey of the
law of State responsibility for breaches of investment contracts, from its
origins, through its formation, to its arrival at the cusp of maturity.
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FOREWORD

For thelast two decades, the focus in international investment law has been
on treaties. At least for a while, it seemed like treaties were ‘the only game
in town. Following Jan Paulsson’s influential article in 1995 on ‘Arbitration
without Privity, the modality of consenting to arbitration by treaty moved
centre stage. Yet the rise of arbitration without privity obscured the endur-
ing importance of investments contracts in investment arbitration — as an
alternative modality for investors and host states to agree to arbitration, as
the legal instrument that governs nearly all cross-border investments and
as part of the applicable law in investment treaty arbitration.

This focus on treaty, rather than contract, shaped the literature on the
emerging investment treaty regime. Most authors have regarded invest-
ment contracts as a marginal phenomenon, not worthy of sustained
attention — despite a long history of contract-based investment arbitra-
tion starting with Suez Canal Co. v. Egypt in 1864, as well as the contin-
ued importance of contract in the world of investment treaty arbitration.
At the same time, this perception that the brave new world of investment
treaty arbitration was all about treaties, rather than investment contracts,
left a void regarding the core question in the law of state responsibility —
whether and when breaches of (investment) contacts trigger the host
state’s responsibility.

In 1970, at a time when the question of state responsibility for contrac-
tual breaches was as important as it was controversial due to decoloni-
zation, waves of nationalizations and the New International Economic
Order, ILC Special Rapporteur Robert Ago decided to exclude contractual
breaches from the ILC’s project of codifying state responsibility. Given the
ILC’s decision then to leave aside the topic, the rightly celebrated Articles
on State Responsibility, that the ILC finalised in 2001, did not address
the question of state responsibility for contractual breaches beyond the
general principle in Article 3 that the characterisation as internationally
unlawful is independent of domestic law, and vice versa.

xiii
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Xiv FOREWORD

Against the virtually blank canvas enters Dr Ho's timely monograph on
the law of state responsibility with respect to contractual breaches. While
the literature on investment arbitration has exploded over the last decade,
making it harder and harder for PhD students and academics to find gaps
worthy of book-length treatments in international investment law, Dr Ho
has without doubt found such a gap.

Dr Ho reminds us that most investment disputes have their origin in
contract, and marshals an impressive range of materials against the back-
ground cacophonous state practice in the nineteenth and early twentieth
century. The book is part of an important strand of recent scholarship
in international law that takes archival materials seriously, and makes
productive use of them to complement published sources and scholarly
writings.

States generally, and France, Great Britain and the Netherlands in par-
ticular, on whose archival records Dr Ho principally draws, were reluc-
tant to exercise diplomatic protection in respect of contractual breaches.
Yet mixed claims commissions in the first third of the twentieth century,
and later investment tribunals, started to tailor the general rules on state
responsibility for breaches of international obligations to breaches of con-
tractual breaches. Thus, the major impetus for the development of this
species of state responsibility came from arbitral awards, rather than state
practice. The analysis of this rich corpus of arbitral practice, particularly
under the main standards of protection in investment treaties, forms the
booKk’s core.

Dr Ho charts a middle course between absolute and inexistent con-
tractual protection under international law. She challenges the common
perception that state responsibility for contractual breaches, both under
customary international law and under investment treaties, is excep-
tional, without going to the opposite extreme of absolute contractual pro-
tection. The school of absolute protection advocates state responsibility
for contractual breaches as a matter of course, as reflected in theories of
internationalisation that flourished at the time of the New International
Economic Order, and in the contemporary investment regime in one view
of umbrella clauses according to which these clauses transform contractual
breaches automatically into breaches of international law. The opposing
school holds that state responsibility for contractual breaches is triggered
only in the most extreme circumstances.

In 1987, fittingly in a Festschrift dedicated to Roberto Ago, Stephen
Schwebel concluded ‘a State is responsible under international law if it
commits not any breach, but an arbitrary breach, of a contract between
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FOREWORD XV

that State and an alien. What is “arbitrary”? It is a breach “for governmen-
tal rather than commercial reasons™." To Dr Ho, by contrast, determining
whether there is a breach of international law depending on a measure’s
sovereign or commercial character is ‘artificial; and yields considerable
uncertainty about the scope of contractual protection. Instead, she calls
for a focus on the FET standard itself.

With her nuanced analysis of this and many other aspects of state
responsibility for contractual breaches, Dr Hos début dispels the uncer-
tainties surrounding what the law on state responsibility for contractual
breaches is and calls our attention to the emergence of a distinct, and
well-settled body of rules on state responsibility for contractual breaches.
She uncovers how this species of state responsibility developed, how FET
became the most important standard in the contemporary investment
treaty regime for the protection of contractual breaches, and looks ahead
at its future. What is virtually certain is that state responsibility for con-
tractual breaches will only grow in importance in the coming decades.

Dr Ho was my first PhD student at the University of Cambridge. We
arrived in Cambridge at around the same time, and I had the pleasure of
observing from up close the evolution of this work and her blossoming
career as a scholar, as well as participating, modestly, in this endeavour.
The supervisor’s joy in seeing his former PhD student’s book in print, espe-
cially of his very first PhD student, must be second only to the author her-
self. Here is wishing that my future PhD students bring similar scholarly
abilities, personal qualities and passion to their PhD projects.

As her former supervisor of the PhD dissertation on which this book is
based, I am not the most objective judge of this book’s quality. It will be for
the reader to judge its contribution. That said, this book will be of interest
to a wide audience in academia and practice, and establishes Dr Ho as a
leading scholar of investment law among the younger generation.

Michael Waibel
Lauterpacht Centre for International Law
University of Cambridge

! Stephen M. Schwebel, ‘On Whether the Breach by a State of a Contract with an Alien is a
Breach of International Law’ in Le Droit International a ’Heure de sa Codification: Etudes en
I'Honneur des Roberto Ago (Milan: Giuffre, 1987).
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PREFACE

I was intrigued by “The Myth of International Contract Law’ Published
in 1981, this article questions the existence of a body of international law
dedicated to State breaches of contracts concluded with foreign investors.
It also identifies the challenges and controversies associated with articu-
lating and applying such a body of law. Scholarly deference over the next
three decades to the findings in this article indicated acceptance of the
myth as real. Yet, there is widespread acknowledgement that State respon-
sibility may be engaged for a breach of contract. So long as there are inter-
nationally wrongful contractual breaches, there has to be a body of law,
however rudimentary, incomplete, even unsatisfactory, from which to
ascertain international wrongfulness. Can the myth be debunked? The
article’s author and my mentor, C. J. Koh Professor M. Sornarajah, stands
his ground, but never stopped me from finding mine. After spending
seven years pondering this question, I believe I have an answer.

This monograph is a substantially revised version of my doctoral thesis,
which was written from October 2011 to October 2014 at the University of
Cambridge. The thesis was supervised by Dr Michael Waibel, with advice
from Professor John Bell. It was examined by Professor Christoph Schreuer
and H. E. Judge James Crawford (then Whewell Chair in International
Law at the University of Cambridge) in December 2014, and passed as
is. Revisions to the thesis were undertaken from May 2016 to December
2017.

Video synopses of the monograph are available in English, French and
Mandarin at the United Nations Audiovisual Library of International Law.
My take on the law and its surrounding developments is informed by legal
materials available up to 31 December 2017.

xvii
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Accord entrela Confédération Suisse et la République Populaire Hongroise
concernant la promotion et la protection réciproques des investisse-
ments, 5 October 1988.

Art. 1(2)(e)

Agreement between Japan and the State of Israel for the Liberalization,
Promotion and Protection of Investment, 1 February 2017.

Agreement between the Government of Canada and the Government of
the Republic of Ecuador for the Promotion and Reciprocal Protection
of Investments, 29 April 1996 (‘Canada-Ecuador investment treaty’).
Art. XVIII(2)

Agreement between the Government of Great Britain, Northern Ireland
and the Government of Malaysia, 21 May 1981.

Art. 1(1)(a)(v)
Art. 4(1)

Agreement between the Government of Japan and the Government of the
Republic of Kenya for the Promotion and Protection of Investment, 28
August 2016.

Art. 5(1)

Agreement between the Government of the Islamic Republic of Pakistan
and the Government of the Italian Republic on the Promotion and
Protection of Investments, 19 July 1997.

Agreement between the Government of the United Kingdom of Great
Britain and Northern Ireland and the Government of the Hungarian
People’s Republic for the Promotion and Reciprocal Protection of
Investments, 9 March 1987 (‘UK-Hungary investment treaty’).

Art. 1(a)

Xxiii
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Art. 1(a)(iii)
Art. 1(a)(v)

Agreement between the Government of the Republic of Cyprus and the
Government of the Hungarian People’s Republic on Mutual Promotion
and Protection of Investments, 24 May 1989.

Agreement between the Kingdom of the Netherlands and the Republic of
Paraguay on Encouragement and Reciprocal Protection of Investments,
29 October 1992.

Art. 3(4)

Agreement between the Republic of the Philippines and the Swiss
Confederation on the Promotion and Reciprocal Protection of
Investments, 31 March 1997 (‘Philippine-Swiss investment treaty’).
Art. VIII(2)

Art. X(2)

Agreementbetween the Republic of Turkey and the Republic of Kazakhstan
concerning the Reciprocal Promotion and Protection of Investments, 1
May 1992.

Preamble

Agreement between the Swiss Confederation and the Hungarian People’s
Republic on the Reciprocal Promotion and Protection of Investments,
5 October 1988.

Art. 1(a)

Agreement between the Swiss Confederation and the Islamic Republic of
Pakistan on the Promotion and Reciprocal Protection of Investments,
11 July 1995.

Art. 3
Art. 4
Art. 5
Art. 6
Art. 7
Art. 9
Art. 10
Art. 11

Agreement on Encouragement and Reciprocal Protection of Investments
between the Kingdom of the Netherlands and the Czech and Slovak
Federal Republic, 29 April 1991.

Art. 3(1)

Agreement on the Promotion and Reciprocal Protection of Investments
between the United Mexican States and the Kingdom of Spain, 10
October 2006.

Art. 4(1)
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Agreement on the Reciprocal Promotion and Protection of Investments
between Oman and Yemen, 18 September 1998 (‘Oman-Yemen invest-
ment treaty’).

Art. 3

Association of South East Asian Nations (ASEAN) Comprehensive
Investment Agreement, 26 February 2009 (ACIA).

Art. 4(c)(v)
Art. 11(2)(a)
Art. 14(1)

Charter of Economic Rights and Duties of States, 12 December 1974.

China-Australia Free Trade Agreement, 17 June 2015.

Convention between Germany and Poland Relating to Upper Silesia, 15
May 1922.

Art. 6

Convention between the Government of the French Republic and the
Government of the Federal Socialist Republic of Yugoslavia on the
Protection of Investments, 28 March 1974.

Convention for the Establishment of the General Claims Commission, 8
September 1923.

Art. 1
Art. II
Art. VIII

Convention on the Settlement of Disputes between States and Nationals
of Other States, 18 March 1965, 575 UNTS 159 (‘ICSID Conventiorn’).
Art. 52(1)

Draft Convention on Responsibility of States for Damage Done on Their
Territory to the Person or Property of Foreigners, April 1929.

Art. 8(a)

Energy Charter Treaty, 17 December 1994, 2080 UNTS 95.

Art. 1(6)(f)
Art. 13
Art. 13(1)

EU-Canada Comprehensive Economic and Trade Agreement, 30 October
2016 (‘CETA).

Art. 8.10
Art. 8.10(1)
Art. 8.10(2)
Art. 8.10(2)(a)
Art. 8.10(2)(c)
Art. 8.10(2)(e)
Art. 8.10(2)(f)
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Art. 8.10(3)
Art. 8.27
Art. 8.28
Art. 8.28(2)(a)
Art. 8.29
Art. 26.2(1)(b)
European Convention on Human Rights, 4 November 1950, 213 UNTS
221.
European Union-Singapore Free Trade Agreement, 17 October 2014
(‘EU-Singapore FTA).
Art.9.3
Art. 94
Art. 9.4(5)
Art. 9.6
Fra la Repubblica Italiana e la Repubblica Argentina Sulla Promozione e
Protezione Degli Investmenti, 22 May 1990.

General Agreement on Tariffs and Trade, 15 April 1994, 1867 UNTS 187.
Harvard Draft Convention on the Responsibility of States for Injuries to the
Economic Interests of Aliens, (1929) 23 AJIL Special Supplement 133.
Harvard Draft Convention on the Responsibility of States for Injuries to

the Economic Interests of Aliens, (1961) 55 AJIL 545.
Art. 12(1)
ILC Draft Articles on Jurisdictional Immunities of States and Their
Property, with Commentaries, 1991.
ILC, Draft Articles on Responsibility of States for Internationally Wrongful
Acts, with Commentaries, 2001 (‘Articles on State Responsibility’).
Art. 2
Art.3
Art. 12
Art. 25
Art. 35
Art. 39
Multilateral Agreement on Investment, May 1995 (‘MAT).
North American Free Trade Agreement, 17 December 1992, (1993) 32
ILM 289 (‘NAFTA).
Art. 1105
Art. 1105(1)
Art. 1110
Art. 1110(1)
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OECD Draft Convention on the Protection of Foreign Property, 12
October 1967.

Art. 2

Organisation for Economic Co-operation and Development Draft
Convention on the Protection of Private Foreign Investment, 1967.

Protocol for the Establishment of the Italy-Venezuela Mixed Claims
Commissions, 13 February 1903.

Art. 1
Art. VI

Protocol for the Establishment of the Italy-Venezuela Mixed Claims
Commissions, 7 May 1903.

Art. 11
Art. III

Protocol of Arbitration for the Establishment of the US-Guatemala Claim
Commission, 2 November 1929.

Art. 2
Art. 4
Art. 11

Reciprocal Investment Promotion and Protection Agreement between the
Government of the Kingdom of Morocco and the Government of the
Federal Republic of Nigeria, 3 December 2016.

Art. 14(1)
Art. 18(2)

Rome Statute of the International Criminal Court, 17 July 1998, 2187
UNTS 90.

Statute of the International Court of Justice, 26 June 1945, (1945) 39 AJIL
Supplement 215 (‘ICJ Statute’).

Art. 36(2)
Art. 38(1)

The Investment Agreement for the COMESA (Common Market for
Eastern and Southern Africa) Common Investment Area, 23 May 2007.
Art. 16

Trans-Pacific Partnership Agreement, 4 February 2016 (“TPP’).

Art. 9.6

Art. 9.6(1)
Art. 9.6(2)
Art. 9.6(2)(a)
Art. 9.6(4)
Art. 9.6(5)
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Treaty between the United States of America and the Czech and Slovak
Federal Republic Concerning the Reciprocal Encouragement and
Protection of Investments, 22 October 1991.

Art. 1I(2)(b)

Treaty between the Government of the United States of America and the
Government of the Republic of Estonia for the Encouragement and
Reciprocal Protection of Investment, 19 April 1994.

Art. II(3)(a)

Treaty between the Government of the United States of America and the
Government of Romania Concerning the Reciprocal Encouragement and
Protection of Investment, 28 May 1992 (‘US-Romania investment treaty’).
Art. 11(2)

Art. I1(2)(a)
Art. II(2)(b)
Art. I1(2)(c)

Treaty between the United States of America and the Arab Republic of
Egypt Concerning the Reciprocal Encouragement and Protection of
Investments, 11 March 1986 (‘US-Egypt investment treaty’).

Art. I(c)
Art. I(c)(vi)
Art. I1(2)
Art. ITI(1)

Treaty between the United States of America and the Republic of
Kazakhstan Concerning the Encouragement and Reciprocal Protection
of Investment, 19 May 1992 (‘US-Kazakhstan investment treaty’).

Art. VI(1)
Art. VI(3)(a)(i)
Art. VI(4)
Art. VI(6)

Treaty between United States of America and The Argentine Republic
Concerning the Reciprocal Encouragement and Protection of
Investment, 14 November 1991 (‘US-Argentina investment treaty’).
Art. I(1)(a)(v)

Art. 1I(2)(c)
Art. XI

Treaty of Amity, Economic Relations, and Consular Rights between the
United States of America and Iran, 15 August 1955, 284 UNTS 93.

Art. IV(2)

UN Convention on Transparency in Treaty-Based Investor-State
Arbitration, 10 December 2014, UN Doc. A/RES/69/116, Annex
(‘Mauritius Convention’).
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TREATIES, NATIONAL LEGISLATION, CASES AND AWARDS XXiX

Universal Declaration of Human Rights, 10 December 1984.
Vienna Convention on Diplomatic Relations, 18 April 1961, 500 UNTS 95.
Vienna Convention on the Law of Treaties, 23 May 1969, 1155 UNTS 331
(‘VCLT).
Art. 31
Art. 31(1)
Art. 31(2)
Art. 31(3)
Art. 31(3)(c)
Art. 32
Art. 39
Art. 43
Art. 51
Art. 52
Art. 62

United Nations Resolutions

Declaration on the Establishment of a New International Economic Order,
UNGA Res. A/Res/3201 (S-VI) (9 May 1974).

Permanent Sovereignty over Natural Resources, UNGA Res. 1803 (XVIII)
(14 December 1962), GAOR Supp. 17.

Programme of Action on the Establishment of a New International
Economic Order, UNGA Res. A/Res/3202 (S-VI) (15 May 1974).

UN General Assembly Resolution on a Charter of Economic Rights
and Duties of States, UNGA Res. A/Res/3281 (XXIX) (12 December
1974).

UN Human Rights Council Resolution 26/9 - Elaboration of an
International Legally Binding Instrument on Transnational
Corporations and Other Business Enterprises with Respect to Human
Rights, UN Doc. A/HRC/RES/26/9 (26 June 2014).

National Legislation by Country
Australia

Commonwealth of Australia Constitution Act, 9 July 1900, Cap. 12.
Art. 51 (xxxi)

Foreign States Immunities Act 1985.
Section 11
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France
Loin® 3258, 12 February 2002.
Loin°2002-303, 4 March 2002.
Art. 1
Germany

Basic Law for the Federal Republic of Germany, 8 May 1949.
Art. 14(3)

German Civil Code BGB, version promulgated on 2 January 2002 (Federal
Law Gazette 142,2909;2003 1738), lastamended by Art. 1 of the Statute
of 27 July 2011 (Federal Law Gazette I 1600).

Art. 1
India
Constitution of India, 1950.
Art. 31
Malaysia
Constitution of Malaysia, 27 August 1957.
Art. 13(1)
Art. 13(2)
Singapore
State Immunity Act, Rev. Ed. 2014, Cap. 313.
Section 5
South Africa
Constitution of the Republic of South Africa, 18 December 1996, No.
108/1996.
Art. 25
Art. 25(1)

Art. 25(2)(a)
Art. 25(2)(b)
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