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There is a wealth of material that shapes the law of State responsibility 

for breaches of investment contracts. first impressions of an unsettled 

or uncertain law have thus far gone unchallenged. but unchallenged first 

impressions point to the need for a detailed study that investigates and 

analyses the sources, the content, the characteristics and the evolution of 

this law. The argument at the heart of this monograph is that the law of State 

responsibility for breaches of investment contracts has carved a unique and 

distinct trajectory from the traditional route for the creation of interna-

tional law, developing principally from arbitral awards, and mimicking, to 

a considerable extent, the general international law on the protection of 

aliens and alien property. This book unveils the remarkable journey of the 

law of State responsibility for breaches of investment contracts, from its 

origins, through its formation, to its arrival at the cusp of maturity.

Dr Jean Ho, FCIArb, is assistant professor of law at the national 

University of Singapore, where she lectures and supervises on diverse 

aspects of international investment law. prior to academia, Dr ho prac-

ticed in investor–State dispute settlement. Dr ho is a member of the 

investment treaty forum of the british institute of international and 

comparative law, and an expert on the UniDRoit Working Group on 

land agricultural investment contracts. Dr ho is also a co-author of 

International Investment Law and Arbitration: Commentary, Awards and 

Other Materials (cambridge University press, 2018).
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foReWoRD

for the last two decades, the focus in international investment law has been 
on treaties. at least for a while, it seemed like treaties were ‘the only game 
in town’. following Jan paulsson’s influential article in 1995 on ‘arbitration 
without privity’, the modality of consenting to arbitration by treaty moved 
centre stage. yet the rise of arbitration without privity obscured the endur-
ing importance of investments contracts in investment arbitration – as an 
alternative modality for investors and host states to agree to arbitration, as 
the legal instrument that governs nearly all cross-border investments and 
as part of the applicable law in investment treaty arbitration.

This focus on treaty, rather than contract, shaped the literature on the 
emerging investment treaty regime. most authors have regarded invest-
ment contracts as a marginal phenomenon, not worthy of sustained 
attention – despite a long history of contract-based investment arbitra-
tion starting with Suez Canal Co. v. Egypt in 1864, as well as the contin-
ued importance of contract in the world of investment treaty arbitration. 
at the same time, this perception that the brave new world of investment 
treaty arbitration was all about treaties, rather than investment contracts, 
left a void regarding the core question in the law of state responsibility – 
whether and when breaches of (investment) contacts trigger the host 
state’s responsibility.

in 1970, at a time when the question of state responsibility for contrac-
tual breaches was as important as it was controversial due to decoloni-
zation, waves of nationalizations and the new international economic 
order, ilc Special Rapporteur Robert ago decided to exclude contractual 
breaches from the ilc’s project of codifying state responsibility. Given the 
ilc’s decision then to leave aside the topic, the rightly celebrated articles 
on State Responsibility, that the ilc finalised in 2001, did not address 
the question of state responsibility for contractual breaches beyond the 
general principle in article 3 that the characterisation as internationally 
unlawful is independent of domestic law, and vice versa.
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xiv foreword

against the virtually blank canvas enters Dr ho’s timely monograph on 
the law of state responsibility with respect to contractual breaches. While 
the literature on investment arbitration has exploded over the last decade, 
making it harder and harder for phD students and academics to find gaps 
worthy of book-length treatments in international investment law, Dr ho 
has without doubt found such a gap.

Dr ho reminds us that most investment disputes have their origin in 
contract, and marshals an impressive range of materials against the back-
ground cacophonous state practice in the nineteenth and early twentieth 
century. The book is part of an important strand of recent scholarship 
in international law that takes archival materials seriously, and makes 
productive use of them to complement published sources and scholarly 
writings.

States generally, and france, Great britain and the netherlands in par-
ticular, on whose archival records Dr ho principally draws, were reluc-
tant to exercise diplomatic protection in respect of contractual breaches. 
yet mixed claims commissions in the first third of the twentieth century, 
and later investment tribunals, started to tailor the general rules on state 
responsibility for breaches of international obligations to breaches of con-
tractual breaches. Thus, the major impetus for the development of this 
species of state responsibility came from arbitral awards, rather than state 
practice. The analysis of this rich corpus of arbitral practice, particularly 
under the main standards of protection in investment treaties, forms the 
book’s core.

Dr ho charts a middle course between absolute and inexistent con-
tractual protection under international law. She challenges the common 
perception that state responsibility for contractual breaches, both under 
customary international law and under investment treaties, is excep-
tional, without going to the opposite extreme of absolute contractual pro-
tection. The school of absolute protection advocates state responsibility 
for contractual breaches as a matter of course, as reflected in theories of 
internationalisation that flourished at the time of the new international 
economic order, and in the contemporary investment regime in one view 
of umbrella clauses according to which these clauses transform contractual 
breaches automatically into breaches of international law. The opposing 
school holds that state responsibility for contractual breaches is triggered 
only in the most extreme circumstances.

in 1987, fittingly in a festschrift dedicated to Roberto ago, Stephen 
Schwebel concluded ‘a State is responsible under international law if it 
commits not any breach, but an arbitrary breach, of a contract between 
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that State and an alien. What is “arbitrary”? it is a breach “for governmen-
tal rather than commercial reasons”’.1 to Dr ho, by contrast, determining 
whether there is a breach of international law depending on a measure’s 
sovereign or commercial character is ‘artificial’, and yields considerable 
uncertainty about the scope of contractual protection. instead, she calls 
for a focus on the fet standard itself.

With her nuanced analysis of this and many other aspects of state 
responsibility for contractual breaches, Dr ho’s début dispels the uncer-
tainties surrounding what the law on state responsibility for contractual 
breaches is and calls our attention to the emergence of a distinct, and 
well-settled body of rules on state responsibility for contractual breaches. 
She uncovers how this species of state responsibility developed, how fet 
became the most important standard in the contemporary investment 
treaty regime for the protection of contractual breaches, and looks ahead 
at its future. What is virtually certain is that state responsibility for con-
tractual breaches will only grow in importance in the coming decades.

Dr ho was my first phD student at the University of cambridge. We 
arrived in cambridge at around the same time, and i had the pleasure of 
observing from up close the evolution of this work and her blossoming 
career as a scholar, as well as participating, modestly, in this endeavour. 
The supervisor’s joy in seeing his former phD student’s book in print, espe-
cially of his very first phD student, must be second only to the author her-
self. here is wishing that my future phD students bring similar scholarly 
abilities, personal qualities and passion to their phD projects. 

as her former supervisor of the phD dissertation on which this book is 
based, i am not the most objective judge of this book’s quality. it will be for 
the reader to judge its contribution. That said, this book will be of interest 
to a wide audience in academia and practice, and establishes Dr ho as a 
leading scholar of investment law among the younger generation.

Michael Waibel

Lauterpacht Centre for International Law
University of Cambridge

1  Stephen m. Schwebel, ‘on Whether the breach by a State of a contract with an alien is a 
breach of international law’ in Le Droit International à l’Heure de sa Codification: Etudes en 
l’Honneur des Roberto Ago (milan: Giuffrè, 1987).
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pReface

i was intrigued by ‘The myth of international contract law’. published 
in 1981, this article questions the existence of a body of international law 
dedicated to State breaches of contracts concluded with foreign investors. 
it also identifies the challenges and controversies associated with articu-
lating and applying such a body of law. Scholarly deference over the next 
three decades to the findings in this article indicated acceptance of the 
myth as real. yet, there is widespread acknowledgement that State respon-
sibility may be engaged for a breach of contract. So long as there are inter-
nationally wrongful contractual breaches, there has to be a body of law, 
however rudimentary, incomplete, even unsatisfactory, from which to 
ascertain international wrongfulness. can the myth be debunked? The 
article’s author and my mentor, c. J. Koh professor m. Sornarajah, stands 
his ground, but never stopped me from finding mine. after spending 
seven years pondering this question, i believe i have an answer.

This monograph is a substantially revised version of my doctoral thesis, 
which was written from october 2011 to october 2014 at the University of 
cambridge. The thesis was supervised by Dr michael Waibel, with advice 
from professor John bell. it was examined by professor christoph Schreuer 
and h. e. Judge James crawford (then Whewell chair in international 
law at the University of cambridge) in December 2014, and passed as 
is. Revisions to the thesis were undertaken from may 2016 to December 
2017.

video synopses of the monograph are available in english, french and 
mandarin at the United nations audiovisual library of international law. 
my take on the law and its surrounding developments is informed by legal 
materials available up to 31 December 2017.
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Law Reports

ilR International Law Reports

ilm International Legal Materials

iUSctR Iran-US Claims Tribunal Reports

Riaa Reports of International Arbitral Awards
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Treaties and Other International Instruments

abs-Shawcross Draft convention on investments abroad, 1959.
art. ii

accord entre la confédération Suisse et la République populaire hongroise 
concernant la promotion et la protection réciproques des investisse-
ments, 5 october 1988.
art. 1(2)(e)

agreement between Japan and the State of israel for the liberalization, 
promotion and protection of investment, 1 february 2017.

agreement between the Government of canada and the Government of 
the Republic of ecuador for the promotion and Reciprocal protection 
of investments, 29 april 1996 (‘canada-ecuador investment treaty’).
art. Xviii(2)

agreement between the Government of Great britain, northern ireland 
and the Government of malaysia, 21 may 1981.
art. 1(1)(a)(v)
art. 4(1)

agreement between the Government of Japan and the Government of the 
Republic of Kenya for the promotion and protection of investment, 28 
august 2016.
art. 5(1)

agreement between the Government of the islamic Republic of pakistan 
and the Government of the italian Republic on the promotion and 
protection of investments, 19 July 1997.

agreement between the Government of the United Kingdom of Great 
britain and northern ireland and the Government of the hungarian 
people’s Republic for the promotion and Reciprocal protection of 
investments, 9 march 1987 (‘UK-hungary investment treaty’).
art. 1(a)
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xxiv treaties, national legislation, cases and awards

art. 1(a)(iii)
art. 1(a)(v)

agreement between the Government of the Republic of cyprus and the 
Government of the hungarian people’s Republic on mutual promotion 
and protection of investments, 24 may 1989.

agreement between the Kingdom of the netherlands and the Republic of 
paraguay on encouragement and Reciprocal protection of investments, 
29 october 1992.
art. 3(4)

agreement between the Republic of the philippines and the Swiss 
confederation on the promotion and Reciprocal protection of 
investments, 31 march 1997 (‘philippine-Swiss investment treaty’).
art. viii(2)
art. X(2)

agreement between the Republic of turkey and the Republic of Kazakhstan 
concerning the Reciprocal promotion and protection of investments, 1 
may 1992.
preamble

agreement between the Swiss confederation and the hungarian people’s 
Republic on the Reciprocal promotion and protection of investments, 
5 october 1988.
art. 1(a)

agreement between the Swiss confederation and the islamic Republic of 
pakistan on the promotion and Reciprocal protection of investments, 
11 July 1995.
art. 3
art. 4
art. 5
art. 6
art. 7
art. 9
art. 10
art. 11

agreement on encouragement and Reciprocal protection of investments 
between the Kingdom of the netherlands and the czech and Slovak 
federal Republic, 29 april 1991.
art. 3(1)

agreement on the promotion and Reciprocal protection of investments 
between the United mexican States and the Kingdom of Spain, 10 
october 2006.
art. 4(1)
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 treaties, national legislation, cases and awards xxv

agreement on the Reciprocal promotion and protection of investments 
between oman and yemen, 18 September 1998 (‘oman-yemen invest-
ment treaty’).
art. 3

association of South east asian nations (aSean) comprehensive 
investment agreement, 26 february 2009 (‘acia’).
art. 4(c)(v)
art. 11(2)(a)
art. 14(1)

charter of economic Rights and Duties of States, 12 December 1974.
china-australia free trade agreement, 17 June 2015.
convention between Germany and poland Relating to Upper Silesia, 15 

may 1922.
art. 6

convention between the Government of the french Republic and the 
Government of the federal Socialist Republic of yugoslavia on the 
protection of investments, 28 march 1974.

convention for the establishment of the General claims commission, 8 
September 1923.
art. i
art. ii
art. viii

convention on the Settlement of Disputes between States and nationals 
of other States, 18 march 1965, 575 UntS 159 (‘icSiD convention’).
art. 52(1)

Draft convention on Responsibility of States for Damage Done on Their 
territory to the person or property of foreigners, april 1929.
art. 8(a)

energy charter treaty, 17 December 1994, 2080 UntS 95.
art. 1(6)(f)
art. 13
art. 13(1)

eU-canada comprehensive economic and trade agreement, 30 october 
2016 (‘ceta’).
art. 8.10
art. 8.10(1)
art. 8.10(2)
art. 8.10(2)(a)
art. 8.10(2)(c)
art. 8.10(2)(e)
art. 8.10(2)(f)
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xxvi treaties, national legislation, cases and awards

art. 8.10(3)
art. 8.27
art. 8.28
art. 8.28(2)(a)
art. 8.29
art. 26.2(1)(b)

european convention on human Rights, 4 november 1950, 213 UntS 
221.

european Union-Singapore free trade agreement, 17 october 2014 
(‘eU-Singapore fta’).
art. 9.3
art. 9.4
art. 9.4(5)
art. 9.6

fra la Repubblica italiana e la Repubblica argentina Sulla promozione e 
protezione Degli investmenti, 22 may 1990.

General agreement on tariffs and trade, 15 april 1994, 1867 UntS 187.
harvard Draft convention on the Responsibility of States for injuries to the 

economic interests of aliens, (1929) 23 aJil Special Supplement 133.
harvard Draft convention on the Responsibility of States for injuries to 

the economic interests of aliens, (1961) 55 aJil 545.
art. 12(1)

ilc Draft articles on Jurisdictional immunities of States and Their 
property, with commentaries, 1991.

ilc, Draft articles on Responsibility of States for internationally Wrongful 
acts, with commentaries, 2001 (‘articles on State Responsibility’).
art. 2
art. 3
art. 12
art. 25
art. 35
art. 39

multilateral agreement on investment, may 1995 (‘mai’).
north american free trade agreement, 17 December 1992, (1993) 32 

ilm 289 (‘nafta’).
art. 1105
art. 1105(1)
art. 1110
art. 1110(1)
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 treaties, national legislation, cases and awards xxvii

oecD Draft convention on the protection of foreign property, 12 
october 1967.
art. 2

organisation for economic co-operation and Development Draft 
convention on the protection of private foreign investment, 1967.

protocol for the establishment of the italy-venezuela mixed claims 
commissions, 13 february 1903.
art. i
art. vi

protocol for the establishment of the italy-venezuela mixed claims 
commissions, 7 may 1903.
art. ii
art. iii

protocol of arbitration for the establishment of the US-Guatemala claim 
commission, 2 november 1929.
art. 2
art. 4
art. 11

Reciprocal investment promotion and protection agreement between the 
Government of the Kingdom of morocco and the Government of the 
federal Republic of nigeria, 3 December 2016.
art. 14(1)
art. 18(2)

Rome Statute of the international criminal court, 17 July 1998, 2187 
UntS 90.

Statute of the international court of Justice, 26 June 1945, (1945) 39 aJil 
Supplement 215 (‘icJ Statute’).
art. 36(2)
art. 38(1)

The investment agreement for the comeSa (common market for 
eastern and Southern africa) common investment area, 23 may 2007.
art. 16

trans-pacific partnership agreement, 4 february 2016 (‘tpp’).
art. 9.6
art. 9.6(1)
art. 9.6(2)
art. 9.6(2)(a)
art. 9.6(4)
art. 9.6(5)
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treaty between the United States of america and the czech and Slovak 
federal Republic concerning the Reciprocal encouragement and 
protection of investments, 22 october 1991.
art. ii(2)(b)

treaty between the Government of the United States of america and the 
Government of the Republic of estonia for the encouragement and 
Reciprocal protection of investment, 19 april 1994.
art. ii(3)(a)

treaty between the Government of the United States of america and the 
Government of Romania concerning the Reciprocal encouragement and 
protection of investment, 28 may 1992 (‘US-Romania investment treaty’).
art. ii(2)
art. ii(2)(a)
art. ii(2)(b)
art. ii(2)(c)

treaty between the United States of america and the arab Republic of 
egypt concerning the Reciprocal encouragement and protection of 
investments, 11 march 1986 (‘US-egypt investment treaty’).
art. i(c)
art. i(c)(vi)
art. ii(2)
art. iii(1)

treaty between the United States of america and the Republic of 
Kazakhstan concerning the encouragement and Reciprocal protection 
of investment, 19 may 1992 (‘US-Kazakhstan investment treaty’).
art. vi(1)
art. vi(3)(a)(i)
art. vi(4)
art. vi(6)

treaty between United States of america and The argentine Republic 
concerning the Reciprocal encouragement and protection of 
investment, 14 november 1991 (‘US-argentina investment treaty’).
art. i(1)(a)(v)
art. ii(2)(c)
art. Xi

treaty of amity, economic Relations, and consular Rights between the 
United States of america and iran, 15 august 1955, 284 UntS 93.
art. iv(2)

Un convention on transparency in treaty-based investor-State 
arbitration, 10 December 2014, Un Doc. a/ReS/69/116, annex 
(‘mauritius convention’).
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Universal Declaration of human Rights, 10 December 1984.
vienna convention on Diplomatic Relations, 18 april 1961, 500 UntS 95.
vienna convention on the law of treaties, 23 may 1969, 1155 UntS 331 

(‘vclt’).
art. 31
art. 31(1)
art. 31(2)
art. 31(3)
art. 31(3)(c)
art. 32
art. 39
art. 43
art. 51
art. 52
art. 62

United Nations Resolutions

Declaration on the establishment of a new international economic order, 
UnGa Res. a/Res/3201 (S-vi) (9 may 1974).

permanent Sovereignty over natural Resources, UnGa Res. 1803 (Xviii) 
(14 December 1962), GaoR Supp. 17.

programme of action on the establishment of a new international 
economic order, UnGa Res. a/Res/3202 (S-vi) (15 may 1974).

Un General assembly Resolution on a charter of economic Rights  
and Duties of States, UnGa Res. a/Res/3281 (XXiX) (12 December 
1974).

Un human Rights council Resolution 26/9 – elaboration of an 
international legally binding instrument on transnational 
corporations and other business enterprises with Respect to human 
Rights, Un Doc. a/hRc/ReS/26/9 (26 June 2014).

National Legislation by Country

Australia

commonwealth of australia constitution act, 9 July 1900, cap. 12.
art. 51(xxxi)

foreign States immunities act 1985.
Section 11
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France

loi no 3258, 12 february 2002.
loi no 2002-303, 4 march 2002.

art. 1

Germany

basic law for the federal Republic of Germany, 8 may 1949.
art. 14(3)

German civil code bGb, version promulgated on 2 January 2002 (federal 
law Gazette i 42, 2909; 2003 i 738), last amended by art. 1 of the Statute 
of 27 July 2011 (federal law Gazette i 1600).
art. 1

India

constitution of india, 1950.
art. 31

Malaysia

constitution of malaysia, 27 august 1957.
art. 13(1)
art. 13(2)

Singapore

State immunity act, Rev. ed. 2014, cap. 313.
Section 5

South Africa

constitution of the Republic of South africa, 18 December 1996, no. 
108/1996.
art. 25
art. 25(1)
art. 25(2)(a)
art. 25(2)(b)
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