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Chapter

1
Introduction to clinical consent:
laying out the territory

Introducing consent
The process of seeking the consent of a patient to a medical procedure is,
arguably, one of the most important skills a doctor, or indeed any clinician,
should learn. In fact, the very idea that doctors may institute diagnostic or
treatment processes of any sort without a patient’s consent is utterly counter-
intuitive to the modern practice of medicine.1

It was not always thus, and even now it can be reliably assumed that consent
is still not sought and gained appropriately in every clinical encounter. To say
that it should be sought and gained in this manner elevates the value of consent
to a high level. It can be instructive to ask oneself why such a value might be
held to be the case. The answer to this question lies in the philosophical
underpinning of clinical consent, which sits within a notion of personal
autonomy, and respect for autonomous decision-making. When we say that
autonomous decision-making should be respected, we are endowing indivi-
duals with the ability to make their own decisions about their individual
futures.2 It is a philosophical axiom that this should be so, with a long history
attached.3

Within that history, the best reference point is probably the Enlightenment:
that flowering of science, arts and philosophy in the eighteenth century.
Admittedly the Enlightenment was a primarily European phenomenon, but,
notwithstanding that, it could be said that the dominant theme emerging from
the Enlightenment was actually that of personal autonomy and the right of
individuals to make decisions about their own futures.4

As such, it may have built on even older traditions from the AncientWorld,
and was certainly related to emerging political changes in the New World, but
the notion that individuals (and indeed collections of individuals) could behave
in this way and have rights so to do was indeed new. Previously, it should be
noted, individuals in Europe lacked access to such rights, being confined within
religious, monarchical or other structures. So medical consent as it is inter-
preted today stands not in clinical isolation but on a history of political change.

To this, wemust add amore recent tendency inWesternmedical practice to
be specific, personalized and clear about consent. Despite the Enlightenment
ideals of centuries ago, it would be true to say that the practical application of
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autonomous reasoning by patients lacked a certain substance, at least until the
later part of the twentieth century. Why might this be so?

To answer the question, it is necessary to consider medical decision-making
more thoroughly. Consider the diagram in Fig. 1 as a representation of doctors’
duties: they can be conceptualized in three ways as overlapping areas of interest.

Doctors will always need to practice within a framework of law, given by the
country, or jurisdiction, within which they work. In the UK, this framework is
determined by statute law, common law and a host of quasi-legal government
orders. In a sense, the legal environment is a compulsory version of the ethical
mores that pervade the same country. Ethics, of course, is more complex than
that: any given country will generally contain a variety of peoples following
differing ethical codes. These ethical codes spring frommany sources: religious,
secular and personal, all and each of which systematize the answers to the rather
simple questions: ‘What is the right thing to do?’ or ‘What is the right sort of
person to be?’ The impact of this kind of diversity on medical practice, includ-
ing that pertaining to consent, is fairly clear: clinicians need to develop an
understanding of the values important to all their patients, reaching accom-
modations with their own values, within the prevailing legal environment in
order to practice ethically sound medicine. Whatever those values are, shared
or personal, they drive individuals’ decisions about their lives and are thus
intimately linked to autonomous choice. Respect for autonomy is one of the
four key medical ethical principles described and articulated by Thomas
Beauchamp and James Childress, two American philosophers who have had
enormous influence on clinicians’ understanding of ethics.5 There will be few
health professionals currently working who have not heard of beneficence,
non-maleficence, justice and respect for autonomy. Whilst the strength of
this ‘principlist’ analysis is undoubted, although often contested, other moral
perspectives will be considered in succeeding chapters.

The third element of Fig. 1 is professionalism. Doctors need also to remem-
ber the professional duties associated with their practice, and in the case of the

Ethics 

ProfessionalismLaw

Fig. 1. A representation of doctors’ duties.
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UK, these are determined by bodies including the General Medical Council
(GMC). This regulatory authority interprets the law and sets standards to
which doctors must adhere in order to practise in the UK. Other healthcare
professionals have their own governance bodies setting similar standards of
practice. For nurses in the UK, it is the Nursing and Midwifery Council who
fulfil this function. Professional bodies do not necessarily share the same con-
stitutional arrangements, intra-professional make-up or procedures, but the
principles of professional guidance are common.

So, in broad terms, clinicians considering the area of consent will need to
remember the law pertaining to consent, the professional rules surrounding
consent, and the ethical basis of consent and autonomous reasoning. These will
be amplified in succeeding chapters, and we will focus on the general issues
surrounding consent with particular reference to its relevance in day-to-day
clinical practice. For this reason, the text is liberally sprinkled with case
examples and their analysis. Professional and ethical approaches tend to dom-
inate, and where legal frameworks are discussed, they will have a UK bias,
although comparative reference is occasionally made to other jurisdictions.
Clinical problems are still manifestations of patient suffering, wherever they
may occur around the world, and this is the starting point for this book. Simple
guidance as to ‘what to do’ or ‘what to say’ in seeking and gaining a person’s
consent to a medical intervention is dealt with in many procedural guides,6

signposted throughout the text, but we also hope to open out the theoretical
substructure of consent and its clinical application for the reader to reflect
upon.

Challenges for the clinician
Ethical dilemmas are often cast in terms of possible actions and outcomes.
Consider the following:

This clinical encounter is easy to conceptualize as one of consent: Andy
Milton is not consenting to the release of any information about his state
to law enforcement officers, so the dilemma for the duty registrar appears

Andy Milton presents to the accident and emergency department of a rural
hospital, with superficial injuries, sustained in a fight in the street outside a public
house. He is intoxicated, and therefore a full account of the episode is difficult to
determine. While treatment for his injuries is being given by Dr Berry, the
emergency medicine registrar, a police unit arrives in the department and the
officers make enquiries as to whether anyone has arrived after a fight at the local
pub. Andy is made aware of the presence of the police by the clinical staff, but he
requests – and indeed requires – them not to tell the police of his presence or
medical state. Dr Berry considers what she should do.
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clear: should she cooperate with Andy’s instruction? There are legal issues that
are relevant, for example the various statutes on police enquiries7 and the
common law on medical confidentiality.8 The registrar will also be aware of
GMC guidance on sharing clinical information with agencies such as the
police.9 Dr Berry will also consider what would be the morally right thing to
do, and there are various perspectives available to her. It could be argued that
she should decide which approach is liable to generate the best consequences,
and this may include how she might foster the prevention of further street
disturbances, or treatment of any possible alcohol misuse by the patient. She
may regard Andy’s view as absolutely determinative, as a rule she cannot ignore
and to which he has an inviolable right. All of these ethical perspectives focus on
the action: whether Dr Berry should be guided by Andy’s refusal or not.

Perhaps less familiar, but no less rigorous, is consideration of the scenario
from the point of view of Dr Berry herself. What moral qualities might it be
relevant for her to show in dealing with this case? Analysing cases from this
point of view illustrates the virtues necessary for the practice of medicine. We
could say that she should display courage (if she has to refuse the police request
or even Andy’s), integrity (in holding to the moral decisions she might make)
and wisdom (in fully considering her position and discussing it with col-
leagues). This sort of ethical analysis is both ancient and modern – it forms
the basis of the Hippocratic Oath – and consideration of what it means to be a
virtuous practitioner is a re-emerging feature of medical ethics discourse
today.10 These three separate ways of considering the ethical aspects of the
situation reflect the three most important strands of moral theory described. To
give them their more usual descriptors: theories concerned with the moral
value of outcomes and consequences are consequentialist or utilitarian, those
concerned with duties and rights are deontological, and those concerned with
the moral agency of the people involved are virtue theories.

Clinical consent: its composition
Most authorities recognize four components to validmedical consent, as follows:

� Adequate information.
� A capacitous (competent) patient.
� Freedom from coercive influence.
� Dynamism: the continuing nature of consent and the ability to withdraw

permission.

These components form the chapter headings for this book, dealing with each
in sequence. Thus, any consent sought and gained by a clinician of a patient
should have all of these elements fully addressed to be professionally, lawfully
and ethically sound. It is a high standard to reach, and thus could be held to
merit the attention it is given in this text and elsewhere. A term often heard in
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daily clinical practice, and seen in the literature, is the shorthand ‘informed
consent’. This form of words has a particular legal meaning in the US, which
will be described in Chapter 3. In the UK, the use of ‘informed consent’ does not
imply primacy of the information component over the remaining three listed
above. Valid consent requires consideration of all four components.

It should also be noted that, whereas there is an enormous amount of
literature that describes and analyses the components of consent to do with
information provision and capacity, there is relatively little published material
about the exercise of free and dynamic consent. Among other aims, this book
attempts to correct that imbalance and to give due consideration to these two
underdescribed areas.

Forms of consent
For now, we shall first consider forms of consent, in which all of these compo-
nents are considered, in various degrees, to be involved. A US case from 1914
offered what is still a fine statement of law summarizing medical consent. Justice
Cardozo said: ‘Every human being of adult years and sound mind has a right
to determine what shall be done with his own body …’11 He was making an
ethical statement about capacity and status, and founding it on a rights
analysis (more common in the USA than the UK in 1914). Judge Cardozo
then put a sting in the legal tail by going on to say ‘… and a surgeon who
performs an operation without his patient’s consent commits an assault, for
which he is liable in damages.’

Even allowing for the intervening hundred years or so, this short summary
of law is still relevant. Doctors who operate or initiate any medical intervention
without consent can face legal consequences and may have to pay damages or
endure other consequences such as disciplinary action. So, to update to the
early twenty-first century, consider the following judicial quotation:

Recognizing an individual right of autonomy makes self-creation possible. It allows each
of us to be responsible for shaping our lives according to our own coherent or incoher-
ent – but, in any case, distinctive – personality. It allows us to lead our lives rather than be
led along them …

This is actually a secondary quotation by Lord Steyn, a judge in a UK medical
negligence case.12 The original quote is from one of the finest pieces of medi-
cal ethics writing ever seen.13 His Lordship too conjoins ethics and law in his
judgment, and uses this form of words to amplify his opinion that ‘due respect is
given to the autonomy and dignity of each patient’, and in doing so, is agreeing
with Judge Cardozo, from earlier times, the primacy of the patient’s consent to
medical intervention. Both these examples are deliberately chosen both to
illustrate the close relationship between law and ethics and also the enduring
nature of the principles that lie behind the law. Consent and autonomy
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mattered as much at the start of the twentieth century as at the start of the
twenty-first.

However not all medical interventions are surgical operations and the
question should be asked as to how patients and doctors should define and
implement the seeking and obtaining of consent. Various forms are in use and
will be summarized below.

Express consent is sought from patients when it is thought to be necessary.
This rather vague form of words captures its vague application. All surgical
procedures, minor or major, need an express form of consent, where at the
conclusion of discussion between doctor and patient, written forms are signed
to evidence the acceptance of the procedure. In recent years, these forms have
become more detailed and complex.14 Some authors have even suggested pre-
printing consent forms with all complications listed by procedure.15 The
value of standardized forms is in the prompts to professionals to discuss the
relevant material with patients. However, it should be remembered that these
forms are merely types of evidence that a discussion has taken place between
doctor and patient, not that full understanding has been achieved, or legal
immunity acquired, or indeed anything else.

Implied consent is just that: the assumption by a healthcare professional that
the patient permits the intervention without the full legal panoply of a consent
form, or even necessarily a discussion about the process. This is probably much
more common in the day-to-day practice of clinical medicine, where the formal
seeking of consent is not done, abbreviated or recorded. Consider the scenario
below.

Implied consent was probably operating in at least three ways in this
consultation. When the patient unlaced his shoe, took off his sock and pre-
sented the offending foot to the doctor, we could say that he was, in effect,
consenting to the visual, and probably tactile, examination. Indeed, his pres-
ence in the clinic that day with those symptoms could be taken to be indicative
of some measure of consensual engagement.

Considerably more invasive than a foot examination is a blood test and the
phlebotomist may have checked that Bhupinder was happy to proceed as he sat
in the relevant chair. The story does not record whether he knew what blood

Bhupinder Singh attends his primary care clinic to discuss some foot stiffness he
has been having over the previous fewmonths. DrWhinny examines the relevant
joints and then writes out some forms for blood tests, asking him to go to
another part of the clinic to have the tests done. He does suggest some differ-
ential diagnoses to Bhupinder and asks him to return. He also offers to check
Bhupinder’s blood pressure, as it has not been taken for a couple of years. He
happily rolls up his sleeve to accommodate the sphygmomanometer cuff.
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tests he was destined for, or the ramifications thereof. Finally, Bhupinder
seemed cheerful about having a blood pressure check, where the doctor pro-
ceeded again on the presentation of the arm. There are issues in each of these
encounters to do with howmuch information hemight have had, or whether he
was coerced into these actions, and these will be dealt with in later chapters. The
point to note here is that consent was not written, expressly given or acknowl-
edged as such – given the limitations of the scenario. It may be perfectly legal,
though arguably less moral, and certainly not adequately professional.16

There are various other categories of medical consent described in texts and
guides: tacit consent, verbal and written consent, explicit and implicit consent,
and others. It is our suggestion that none contains as clear a distinction as that
between express and implied, and should preferably be set aside.

The context of medical consent
It is a truism that conversations between clinicians and patients about consent,
choice and decision-making do not take place ‘in a box’ insulated from the
ward, clinic or the wider milieu.17 A traditional view would be that a relation-
ship of trust exists between doctor and patient, where the former has only the
latter’s best interests at heart; and therefore the seeking and gaining of consent
to medical intervention is merely a formality. This approach clearly does not
capture the subtlety of the interaction. Other factors that mediate the nature of
the discussion include the clinical judgement of the clinician,18 the skills and
the seniority of the clinician and some practical considerations such as time
available for discussion.19

Of particular interest in the developed world currently is the issue of
availability. A perfect notion of autonomous choice that a patient might
exercise could include all possible types of available intervention. Consider
the case below.

On the face of it, a well-conducted evaluation of options has led to a dissatisfied
patient. Although full formalized consent to bariatric surgery has not yet
occurred, Gregorius has made an autonomous choice, supported by a full

Gregorius Pawlicki, aged 50, is discussing options for control of his morbid
obesity with his physician, Dr Wellington. He has a body mass index of 45 and
several co-morbidities. Both doctor and patient agree that weight reduction is
going to be an important part of his care. They review options, which include
dietary intervention, exercise regimes, appetite-modifying drugs and bariatric
surgery. On balance, and after much thought, Gregorius prefers a surgical
approach. His clinician agrees but then has to pass on to the patient the news
that recent budget cuts will prevent him accessing this intervention. Gregorius is
not pleased and threatens to involve local politicians.
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discussion with his advisor. The rehearsal of management options is now held
to be a vital part of patient decision-making, and one way in which the trust
relationship is realized.20 To have concealed the surgical option may have led to
a less difficult conversation but is hardly consistent with the manifestation of
trust. In any event, information about alternatives in treatment is more gen-
erally available than it was, for various practical and social reasons. This can be
conceived as social progression, the sharing of professional power or even as
part of a consumerist change.21

Thus, resource constraints can also affect the potential for decision-
making, choice and, ultimately, clinical consent. The larger issue that needs
confronting in this sort of case is beyond clinical consent, in its barest form,
and touches on the duty of the doctor to reveal all the possible interventions
that might be available: essentially a duty of truth-telling or of candour. As
such, this area reflects the scope of information transfer and will be dealt with in
Chapter 4.

Conclusion
We have seen thus far the ways in which consent can be described as a formal-
ization of respect for the ethical principle of patient autonomy. Successive
chapters will explore the components of that principle, as described in the
first box in this chapter. In essence, the aim of these theoretical approaches is to
maximize the choices available to persons under clinical care, maximizing
respect for autonomy in the process. Although such choice can be limited by
factors outside clinical control22 (e.g. economic, organizational and social
factors), the duty nonetheless remains with the clinician not to indulge in a
paternalist constraint of choice

This theme, as hinted at the top of this chapter, that medical practice has
moved to a less paternalist mode in recent years is consistent with other
approaches to modern ethical practice described in the relevant literature.
Under this heading would be found the issues of patient-centredness,23

narrative-based care, shared decision-making (between doctor and patient)24

and the notion of therapeutic alliance.
A greater attention to the theory and practice of good clinical consent

therefore does not stand on its own but reflects more general trends in the
humanization of medical practice in recent years.

As stated, this book now opens up into detailed consideration of the four
components of valid clinical consent: its implicit aim is to provoke reflection, as
well as to inform. One way of doing that is simply to read and think.We suggest
that the reflective process may be better stimulated by putting the book aside
after each clinical case scenario and conjuring up thoughts and ideas, before
moving on to the next section. We suspect that the overall aim of rendering
assistance to the healthcare practitioner may be better made in this way.
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Resources for further reading and amplification of points made are to be found
in the notes. They are for enthusiasts only, and should not necessarily be seen as
‘compulsory’.
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