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Introduction

This book has been written specifically for nurses training and practising with-
in Australia, to assist and encourage them to develop a strong and well-defined
sense of professional and moral identity. It endeavours to provide an integrat-
ed, practical framework for understanding the ethical and legal dimensions of
nursing practice in Australia by referencing Australian law and reflecting the
Australian clinical context and cultural norms.

This book refers to ‘patients’ rather than ‘clients’. The question of which
term is most appropriate is not easily resolved — if it can be at all — because
there are many ways to interpret both terms. Consequently, we have made the
decision to use the term ‘patients’ because it best approximates our use of the
concept of vulnerability. We do not regard patients as people who are either in
a contract with the nurse or merely passive and dependent on the nurse; rather,
patients are people who are in a relationship of power with the nurse because
they are in specific situations of need. Under Australian law, this is considered
a fiduciary relationship — that is, one in which the nurse is recognised as having
superior knowledge and therefore more power than the patient, but the patient’s
authority in decision-making carries more legal and moral force. To represent
patients as people who have a merely contractual or dependency relationship
with a nurse would be to misrepresent their situation and to obscure the ethical
and moral implications of the context of care. A patient’s need and vulnerabil-
ity in the context of a nurse’s power constitute the source of the nurse’s moral
and legal obligations. Therefore, the nurse—patient relationship occupies centre
stage throughout this book.

This book takes a ‘relational’ approach — that is, it emphasises the central-
ity of relationships to nursing practice at both the theoretical and practical lev-
els. For example, at a theoretical level the book explains personhood as a set of
capacities that develop from birth and are sustained throughout life through
relationships with other people. It traces the moral basis of law to our need as
human beings to live together in societies, and the accompanying need to be
protected from harm produced through the activities of people living in close

proximity to one another. It also describes how, at a personal level, particular
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2 ETHICS & LAW FOR AUSTRALIAN NURSES

relationships can facilitate or erode an individual’s sense of self and self-respect.
This can occur, for example, through giving recognition of achievement and
providing affection and encouragement, or by withholding these. The ability
of relationships to impact profoundly on our lives underpins the importance of
having professional boundaries and legal constraints on what nurses can do in
their clinical relationships with patients.

Nurses are required to care for and protect the interests of people who are
sometimes vastly different from themselves. How nurses respond to these dif-
ferences 1s a measure of their humanity. In being permitted to take a role in the
innermost personal lives of people, nurses have an uncommon opportunity to
experience a relationship that can be emotionally and morally profound. Some
of the most intimate experiences of life can be found in nursing: delivering a
new child into the world; holding the hand of a dying man as he takes his final
breath; restarting a person’s heart; or consoling someone after a death in the
family. In sharing these fundamentally defining experiences of human mortal-
ity, the nurse—patient relationship can be one that deeply affirms our connec-
tions to one another.

Nurses discover that relationships work in both directions. Nurses receive
far more from their patients than is often understood, because when nurses
honour their patients’ needs — their feelings, their hopes and fears, and their
bodies — they show themselves to be trustworthy, compassionate, respected
and professional. By having the opportunity to act with integrity, compassion,
confidentiality and competence, nurses make themselves worthy of trust and
respect, and experience their lives as worthwhile and meaningful. This is why
so many find nursing to be a deeply satisfying and sustaining occupation.

We begin by setting out a description and philosophy of what a person
is, and endeavour to show throughout the book how that understanding of
persons underpins the moral and legal obligations of nurses. Understanding
persons also means understanding the different stages of life, and the differ-
ent needs, concerns, aspirations and possibilities experienced at these different
stages. Rather than proclaim what those needs and possibilities are, this book
encourages nurses to talk to their patients, to listen to them and to learn from
them. Patients teach nurses much more, and do so far more effectively, than
any book ever could. To this end, case studies in this book have been taken from
real life, many of them providing a view of the clinical setting from the patient’s
point of view.

This book does not set out to provide a narrative of the good nurse. Rather,

it provides a coherent set of conceptual resources and information to guide
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INTRODUCTION 3

nurses in their relationships with vulnerable people in the clinical context.
Although it does not explicitly promote a patient-centred approach, the ethi-
cal framework it provides is consistent with such an approach. For example,
the book emphasises the need for decisions about care to be informed by the
patient’s perspective and personal circumstances; for the patient to actively
participate in decision-making; and for the patient to set their own terms for
the clinical relationship and treatment, wherever possible.

In focusing on the nurse—patient relationship, this book foregrounds the
patient’s vulnerability. Vulnerability is here used in a technical sense, and it is
important for readers to understand this. Vulnerability refers to the fact that we
are constantly affected by, and responsive to, other people and the world around
us, in both positive and negative ways. In other words, vulnerability simply
means being affected by people and things. We can be affected positively —
for example, by the pleasure and nutrition of good food. We can be affected
negatively by the pain and disability of injury or disease. This book presents
the view that no person is immune to being affected and influenced by others.
This view is significant because it underpins the central claim of this book: that
it is our ability to be affected by another person that makes it possible for us to
care for each other.

The vulnerability of people receiving nursing care is recognised in law.
There are some specific pieces of legislation that relate to particular situations
of vulnerability, such as the Mental Health Act 2007 and the Children and Young
Persons Act 2008, while other situations of vulnerability are recognised more
generally in common law. Because nurses are also vulnerable, they have certain
legal and moral entitlements and protections. For example, nurses have a moral
entitlement to be treated with respect, and have legal protection from accusa-
tions of assault in relation to certain professional activities — for example, some
that involve touching or restraining patients. The connections between each
clinical situation and its relevant legislation will be explained throughout the
book.

Chapter 1 describes how we each become persons over time and through our
relations with other people. This makes personhood fundamentally relational
and interpersonal: we become who we are — with our tastes, talents and abilities —
as a result of our interactions with the environment around us and the people
in it. Moreover, this is a lifelong process. The idea that we are always in forma-
tive relations with the environment and other people is part of the concept of
human vulnerability. Vulnerability can be understood as an expression of our

belonging to the world with other people, and it is this belonging together in
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4 ETHICS & LAW FOR AUSTRALIAN NURSES

the human world that drives our capacities to care for one another. This is why
skills in managing interpersonal relations and communication are central to the
nursing role.

Chapter 2 provides a historical and philosophical overview of our contem-
porary notion of rights as legal entitlements, tracing its development from the
beginnings of democratic thought to show how rights are a function of social
existence. This chapter builds upon the account of personhood to show how
the law 1s also an expression of our belonging together in the world. Law is a
means of regulating the conduct of people within a society. Ideally, it should
regulate conduct fairly and in such a way that everyone can get on together and
flourish in their pursuit of a good life. When the legal system does this, its laws
are morally justified.

Chapter 3 provides an overview of the Australian legal system. It explains
the function of the Australian Constitution, and describes the difference be-
tween statute law, common law, criminal law and civil law, and illustrates how
these relate to Australians as well as to the role of the nursing profession in
general.

Chapter 4 focuses more closely on the nurse—patient relationship. This re-
lationship is called a therapeutic relationship because its function is to have a
beneficial effect on the patient. In other words, the nurse—patient relationship
is itself a form of therapy because nursing care is inseparable from the relation-
ship. This chapter explores several different models of professional relation-
ship, and explains the nature and obligations of the fiduciary relationship. It
then discusses how the therapeutic relationship embodies the moral principles
of non-maleficence, beneficence, autonomy and justice. Consistent with the
two-way direction of relationships, it also considers some moral dangers of the
relationship to both nurse and patient, and concludes with a consideration of
the ways in which the therapeutic relationship can promote capacity-building
in patients.

Chapter 5 addresses the legal framework for valid consent to treatment and
refusal of treatment, which is based on the right to autonomy (as discussed in
Chapter 4). It considers situations where a person cannot legally consent — for
example, where the person is a child or is unconscious — as well as situations
where consent is not needed — such as in a medical emergency, serious mental
illness or where a patient needs to be restrained for their own safety. The chapter
also explains the place of guardianship, advocacy and the use of advance direc-

tives in protecting a person’s autonomous decision-making.
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INTRODUCTION B

Chapter 6 takes a detailed look at nurses’ duty of care towards their patients,
and explains how a failure to meet that duty of care can lead to a legal finding
of negligence against a nurse. It describes how a nurse’s required standard of
care is determined in law, and how negligence is proven (or disproved). It also
explains a nurse’s legal liability and professional indemnity, as well as the em-
ployer’s vicarious liability for the actions of nurses.

Chapter 7 looks at the cultural and ethical considerations that are relevant to
nursing people from diverse cultures, with a focus on nursing Indigenous Aus-
tralians. It is important to remember that Aboriginal and Torres Strait Islander
peoples are diverse groups who live a variety of lifestyles from highly tradition-
al to highly modern, on tropical islands, in remote deserts and in metropolitan
suburbia. Indigenous culture encompasses elements from ancient practices to
contemporary technology. Appreciating the complexity of Indigenous Austral-
ian culture, and its historical context, is fundamental to providing ethical and
therapeutic care.

Chapter 8 continues the focus on the nurse—patient relationship by examin-
ing legal and moral requirements around patient privacy and confidentiality,
and mandatory reporting. It explains requirements in relation to the manage-
ment of patient information, including reporting of child abuse, family vio-
lence and professional misconduct.

Chapter 9 takes up themes of power, autonomy and advocacy in decision-
making about care. Trust is central to negotiating treatment in the nurse—patient
relationship because the patient does not choose to enter into a relationship with
the nurse. The chapter looks at the nature and scope of trust, and considers the
extent to which nurses can be expected to accommodate patients’ wishes.

Chapter 10 turns the focus more closely on to the nurse through a discus-
sion of issues of professional self-respect, with a special focus on reporting
mistakes and clinical incidents. It looks at factors that influence nurses’ deci-
sions about reporting, and explains the importance of dealing effectively and
ethically with clinical errors and incidents — for the sake of both patients and
nurses. Admitting to mistakes has a number of important moral and practical
effects for nurses, including restoring their self-respect and putting the patient
back at the centre of care.

Finding the courage and the words to admit mistakes can be facilitated
in the workplace by employing specific approaches. Chapter 10 discusses an
approach developed in the United States, and adopted worldwide, known as
‘Giving Voice to Values’ (Gentile 2010). This is a structured practical approach
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6 ETHICS & LAW FOR AUSTRALIAN NURSES

that helps individuals develop the skills they need to speak out when they
know they should. The chapter concludes with an explanation of the ‘Open
Disclosure’ process as a means of restoring trust and justice to the clinical
relationship.

Chapter 11 looks at some of the legal and ethical dimensions of two high-
profile situations: abortion and euthanasia. These situations are often discussed
together because they each concern the limit of human vulnerability (in death)
and the limit of human freedom (in determining who can legitimately kill). Our
mortality matters to us; accordingly, it matters to us, as individuals and as a so-
ciety, how we die. For these reasons, issues relating to abortion and euthanasia
have tended to attract considerable public attention and invoke powerful emo-
tions, regardless of which point of view is taken. Much of the debate around
abortion and euthanasia concerns how successful the law can be in protecting
the vulnerable from harm while respecting individuals’ autonomy. This chap-
ter considers some of the main ethical arguments for and against euthanasia
and abortion, and sets out the relevant legal frameworks for nurses. While
nurses often have a special interest in the morality of abortion and euthanasia,
the nurse’s role is clearly proscribed by law, and failure to act within the law can
result in criminal charges of assault or even manslaughter.

In any book that attempts to discuss law or ethics in relation to nursing
practice, there is always much more that could be said — and so much more in a
book that attempts to discuss both. This book has tried to steer a path between
the need for detail and the need for economy of explanation in order to assist
training nurses to orient themselves to the complex and sometimes perplexing
world that they will face: the world of working with fellow human beings. The
world of nursing can be like the cosmos in miniature: stunningly beautiful,
utterly amazing, compelling, alarming, hilarious and frightening.

Further reading

Gentile, M. 2010, Giving voice to values: how to speak your mind when you know what’s
right, Yale University Press, New Haven, CT.
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Understanding the
human person

In this chapter, you wiill:

Develop your appreciation of the complexity of the concept of ‘person’

Develop your understanding of ‘personhood’ as a relation between biological,
interpersonal and social aspects of a human being

Develop an understanding of human vulnerability, and how this makes possible
the capacity to care for each other

Gain a sense of the ways in which your beliefs about yourself affect your
capacity to care for yourself and others

In 2004, the Chief Justice of the In coming to a coherent determin-
Family Court of Australia, Alistair ation of what was in Alex's best
Nicholson, made a determination that a | interests, Justice Nicholson gave
13-year-old child (known as Alex) could due consideration to Alex’s personal

proceed with medical treatment that and family history; Alex’s subjective
would permanently change that child’s perception of his situation; the nature
gender from female to male. Justice of Alex's relationships with family and
Nicholson noted that Alex had the friends; and the relevant scientific and
physical appearance of a girl and medical information pertaining to Alex's

normal female chromosomes, but had mental, physical and sexual health.
a 'longstanding, unwavering and
present identification as male’ (Re Alex
2004, para 80).

Experiences such as Alex’s raise questions about the nature of human identity:

What is the connection between the physical body and a person’s psycho-
logical outlook?

What part do early life experiences play in shaping a personality?

What part do social influences play in shaping a personality?

Is there an essential defining quality that all persons share?

Is there a proper or an improper way to be a male or female?

Where do we get our ideas about persons and gender, as well as what is

proper or improper?
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8 ETHICS & LAW FOR AUSTRALIAN NURSES

As a nurse, you will be called upon to support, care for and protect people who
are vastly different from yourself. How you respond to the diversity of human
beings will be a measure of your own humanity as well as your professionalism.
Certainly, caring does not come as easily to some nurses as it does to others.
After all, it is not always pleasant being around incapacitated, sick or grieving
people. So why do people want to support the ill or incapacitated? What is it
about human nature that causes people to care for each other at all?

This chapter will provide a response to this question through a description
of the human person as a dynamic unity of personal factors (such as biology
and psychology); interpersonal factors (such as relationships with immediate
family and close friends); and social factors (such as type of education, or socio-
economic status). We each become an individual person with a unique identity
as a result of complex processes involving all of these factors. The formation of
our identity begins with the biological processes of sexual reproduction, fol-
lowed by our early life experiences in the care of our parents. Later, we come
under the influence of formative relationships of friendship, schooling and
other social interactions. In addition, our personal identities are formed within
our social context, which is itself the outcome of powerful historical and cul-
tural forces. Consequently, a basic feature of being human is to be constantly
affected by, and responsive to, other people and the world around us — in both
positive and negative ways. This feature of human life — being affected by the
people and things around us — is called vulnerability. This concept will be dis-
cussed in more detail later in the chapter, where you will see that it is vulner-
ability that gives us the capacity to care for each other.

Central to this approach to the human person is the idea that we each become
a person through a complex range of developmental processes. Becoming a
person entails the acquisition of a range of physical, cognitive, emotional and
interpersonal capacities. These capacities develop over time as the human body
develops, and grow through relations with other people. For example, as young
children grow, they develop the ability to walk and climb, to communicate and
to self-regulate some emotions. These skills allow a child to grasp the rules of a
simple game, to understand the actions of others and to join in cooperative
activity. As a result of participating in simple cooperative activities, children
acquire the capacity for more sophisticated social skills, such as sharing,
empathy and negotiating conflict. The philosophical point here is not simply
that a person has to acquire social skills to get on in life, but rather that the
individual acquires the skills of personhood in a social context. Furthermore,

it is from their social context that individuals develop the beliefs, attitudes and
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CHAPTER 1: UNDERSTANDING THE HUMAN PERSON 9

expectations that make up their personalities. Understanding individuals as
(partly) the product of the society in which they grow and learn reverses the
commonly held assumption that a society is the result of individuals who come
together in an effort to secure goods that an individual could not acquire alone.
This book takes the approach that persons only ever emerge from societies.

Justice Nicholson’s decision about Alex can be seen to draw upon the per-
sonal, interpersonal and social factors that have influenced Alex’s personal
identity. Justice Nicholson considered Alex’s physical condition, and the bio-
logical and medical data related to it. He also considered Alex’s early life re-
lationships, especially his relationship with his father. Finally, he considered
Alex’s experiences at school and his current (as well as possible future) social
situation. Justice Nicholson placed these considerations in the context of the
requirements of law, including relevant legal precedents and current medical
consensus. In doing so, he put together a picture of Alex as a young person who
is both affected by and responding to his circumstances, a young person with
certain physical and psychological states who is part of a circle of family and
friends, who has certain social responsibilities and disadvantages, and who —
like most other people — simply wants to live a life of his own that will allow him
to overcome his personal and social difficulties.

In setting out guidelines for nurses’ conduct when caring for persons, the
Australian Nursing and Midwifery Council’s (ANMC) Code of Professional
Conduct and Code of Ethics recognise the personal, interpersonal and social fac-
tors that make up a person (ANMC 2013a, 2013b). These have been set out in
Table 1.1.

Each of the chapters in this book is informed by this picture of the human
person. Chapter 2, for example, looks at our legal rights and obligations, and
explores the idea that their moral justification lies in the prevention of harm to
each other. Chapter 4 focuses on the interpersonal nature of the nurse—patient
relationship, and Chapter 6 looks at the legal obligations and implications of
that relationship. The understanding of the human person as embodied, social
and vulnerable is central to the discussions of consent and autonomy in Chap-
ters 5 and 7, and the role of confidentiality, trust and respect in Chapters 8
and 9.

Nursing is a profession that encompasses a huge diversity of practices and
practice settings. As the population of Australia ages, the focus of health care
increasingly is turning to the management of chronic disease through primary
health care, self-management and disease prevention through health promo-

tion. That means that we can expect to see more nursing practice taking place in
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10 ETHICS & LAW FOR AUSTRALIAN NURSES

TABLE 1.1 Nursing and Midwifery Codes

CODE OF PROFESSIONAL CONDUCT CODE OF ETHICS
1 Nurses practise in a safe and competent manner. 1 Nurses value quality nursing care for all
people.

and others.

3 Nurses practise and conduct themselves in 3 Nurses value the diversity of people.
accordance with laws relevant to the profession and
practice of nursing.

and beliefs of people receiving care and treatment, health care for all people.
and of their colleagues.

5 Nurses treat personal information obtained in a 5 Nurses value informed decision-making.
professional capacity as private and confidential.

6 Nurses provide impartial, honest and accurate 6 Nurses value a culture of safety in nursing
information in relation to nursing care and health- and health care.

care products.

7 Nurses support the health, well-being and informed 7 Nurses value ethical management of

decision-making of people requiring or receiving care. information.

8 Nurses promote and preserve the trust and privilege 8 Nurses value a socially, economically
inherent in the relationship between nurses and and ecologically sustainable environment
people receiving care. promoting health and well-being.

the broader community rather than in acute-care settings, such as hospitals.
This cultural shift highlights the importance of nurses having a good
understanding of the nature and diversity of human beings, and of the many

ways in which people live, flourish and die.

What is a person?

Since the purpose of nursing is to support and promote the health and well-
being of persons across the lifespan, it is important to good nursing practice
that nurses have a robust understanding of the concepts of ‘persons’ and ‘well-
being’. In other words, in order to understand the needs of any individual
person — as well as what constitutes a person’s well-being — nurses need to have

asound understanding of what a ‘person’ is in general. This may strike you as an
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