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abatement of nuisance, 301–02
description of, 301

academic accounts of reasonable fee damages,
360–63

compensatory analyses, 360–61
partial disgorgement analyses, 362–63
property or exclusive entitlement analyses, 362
restitutionary analyses, 362

account of administration, 206–07
common, 206
falsification of. See falsification of an account of
administration

on the basis of wilful default, 206
surcharge of. See surcharge of an account of
administration

account of profits, 206, 217, 345
allowances for skill and effort. See allowances
for skill and effort

Australian Consumer Law and, 359
breach of contract and, 355–59, 375–76
breach of fiduciary duty and, 349–50
delay and acquiescence and, 375–76
deterrent rationale of, 345
election and, 350–51
equity and, 348–50
hardship defence and, 374
innocent infringement defence, 352–53, 364
intellectual property and, 345, 351–53
lack of clean hands and, 374–75
prophylaxis rationale of, 345
stages of, 348
tort and, 353–55

acquiescence, 250–51, 272, 287–88
and prejudice, 251, 272

acquiescence and delay, 250–51, 272, 287
account of profits and, 375–76

actio per quod consortium amisit, 183–84
actio per quod servitium amisit, 181–82
actions on death, 184–92

claim by the dependants of the deceased,
186–92

claim by the estate of the deceased, 184–86
aggravated damages, 137, 310, 326–31, 333

as distinct from exemplary damages, 326–28
Australian Consumer Law and, 330–31
availability of, 328–31
categories of, 327
lack of apology and, 333
negligence and, 328, 329
personal injury and, 329
unavailable for contract, 330
unavailable for equitable wrongdoing, 330

agreed damages clauses, 303–07
allowances for skill and effort

breach of fiduciary duty and, 371–72
disgorgement in contract and, 373
intellectual property breaches and, 372–73

alternative cause, 59–61
Anton Piller orders. See search orders
apologies, 332–35

admission of liability and, 333
aggravated damages for lack of, 333

apportionment, 159–61
breach of fiduciary duty and, 371–72
equitable compensation and, 223–26
intellectual property infringements and, 373

arrest of the person, 446–47
assessment of compensation for breach of

contract, 101–22
attribution of responsibility and, 122–30
compensation of reliance loss and, 112–15
measure of expectation loss and, 103–12
non-pecuniary loss and, 116–20
protection of plaintiff’s expectation interest

and, 101–03
assessment of compensation in tort, 131–45

attribution of responsibility and, 145–54
damage or interference to land and, 134–37
damage to economic interests and, 144–45
damage to goods and, 137–39
defamation and, 132–34
defective premises or goods and, 141–44
general principles of, 131
wrongful interference with goods and, 139–41

assessment of compensation under the Australian
Consumer Law, 195–200

attribution of responsibility and. See attribution
of responsibility under the Australian
Consumer Law

certainty of loss and recovery for the loss of a
chance and, 200

general principles, 195
non-pecuniary loss and, 199–200

assessment of equitable compensation, 208–11
basic measure of, 210–11
intervening acts and remoteness of damage

and, 218–23
object of, 208–09
recoverability of non-pecuniary loss and,

209–10

attribution of responsibility, 122–30
assessment of compensation for breach of

contract and, 122–30
breach of fiduciary duty and, 214–18
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attribution of responsibility (cont.)
contributory negligence and, 127–30
‘eggshell skull’ rule and, 152–54
misapplication of trust property and, 211–14
remoteness of damage and, 76–77, 145–54
test of reasonable contemplation and, 151–52
test of reasonable foreseeability and, 147–51

attribution of responsibility under the Australian
Consumer Law, 200–05

multiple wrongdoers and, 205
scope of liability and, 202–05
test of common sense and, 200–01

Australian Consumer Law, 193–205
account of profits and, 359
aggravated damages and, 330–31
assessment of compensation for misleading or
deceptive conduct and. See compensation for
misleading or deceptive conduct

assessment of compensation under. See
assessment of compensation under the
Australian Consumer Law

contravention of s 236, 203
death and personal injury and, 194–95, 199–200
declarations and, 337
exemplary damages and, 324
injunctions under, 273–74
remoteness of damage and, 203
rescission and, 396–97
specific performance under, 255–56
vindicatory remedies under, 341

bars to relief relevant to specific performance only
continuous supervision and personal services,

253–55

mutuality, 251–53
readiness and willingness, 255

bars to rescission, 407–12
affirmation, 408
delay, 409
executed contracts and innocent
misrepresentation, 411–12

impossibility of complete restoration, 407–08
intervening third party rights, 409–11

benefits, 25–29, 179–81
collateral, 28
concrete, 26–27

betterment discount, 25–27
breach of confidence, 207, 209–10, 233, 261, 280,

348, 351, 428, 441

breach of contract, 44, 231, 263, 302, 316, 340
account of profits and, 355–59, 375–76
assessment of compensation for. See assessment
of compensation for breach of contract

contributory negligence and, 128–30
date of assessment and, 43–46
exemplary damages and, 319–22
inducement of, 147
legitimate interest test, 356–57
penalty doctrine and, 304–07

breach of equitable duty of care, 221–23
breach of fiduciary duty, 207, 219–21, 233, 261,

280, 348, 395, 402, 406, 419

acceptance of bribes, 428–31
account of profits and, 349–50
allowances for skill and effort and, 371–72

apportionment and, 371–72
attribution of responsibility and, 214–18
constuctive trusts and, 428–31
disgorgement remedies and, 349
injuctions and, 264–65

breach of trust, 218–19, 261, 348, 441
injuctions and, 264–65

Brickenden rule, 214–18, 221
‘buffer awards’, 171
‘but for’ test, 54–55, 57–58, 158, 201

evidential uncertainty and, 64–69
inference of causation and, 69
material contribution to the harm and, 65–66
material increase in risk and, 67–69
multiple sufficient causes and, 61–64

capital gains tax, 30
causation, 54–57

break in the chain of, 70, 71, 78, 149, 187,
202, 205

‘but for’ test. See ‘but for’ test
civil liability statutes and, 56–57
common sense view of, 55–57, 201, 220
concept of, 54–57
contributory negligence and, 158–59
factual. See factual causation
inference of, 69
legal, 54, 212

causes of action for exemplary damages, 316–24
breach of contract, 319–22
breach of Copyright Act 1968, 318–19
breaches of the Australian Consumer Law, 324
tort, 316–17

civil liability reform, 164
civil liability statutes, 164–65
claims based on injury to another person

loss of consortium, 183–84
loss of an employee’s services, 181–82

clean hands, 223, 249–50
illegality and, 245
lack of, 245, 249–50, 271, 287, 370, 374–75, 431

common law
as source of remedies, 5
compulsory third party motor vehicle

insurance claims and, 163
consequences of election to rescind at, 402
contributory negligence and, 128, 154–55
lien, 420
loss of consortium and, 183
multiple wrongdoers at, 85–88
no-fault compensation schemes and, 163
non-pecuniary loss and, 116–19
rescission at, 394–95

common law and equity divide, 8–12
fusion fallacy and, 8–10
Lord Cairns’ Act damages and, 277–78
unjust enrichment scholarship and, 10

compensation
aim of, 21–22
assessment of for breach of contract. See

assessment of compensation for breach of
contract

awards, interest and, 48–50
equitable. See equitable compensation
future loss and, 46–48
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impact of tax law on, 29–32
loss of interest in goods and, 139
loss of the use of money and, 50–52
lump sum rule, 39–40
once and for all rule, 40–41
reparative, 211–12
substitutive, 211–12

compensation for misleading or deceptive
conduct, 196–99

expectation loss and, 197–98
reliance loss in excess of expectation loss and,

198–99

reliance loss as general measure for, 196–97
compensatory principle

indentification of wrongs and, 22–23
non-pecuniary loss and, 23–24

concurrent wrongdoers, 84–98
common law rules and, 85–88
contribution between, 87–91
contribution statutes and, 88–91
interplay of regimes of, 97–98
liability, 84–85
proportionate liability of. See proportionate
liability of concurrent wrongdoers

conspiracy, 147, 263, 316, 328
constructive trust, 217, 403, 407, 421

Australian, 418
breach of fiduciary duty and, 428–31
common intention, 417
imposed on the basis of unconscionability, 423
proprietary remedies and, 416–19
unconscionability and, 424

constructive trustee, 418
consumer surplus, 109
contempt, civil and criminal, 455
contemptuous damages, 340–41
contract

availability of aggravated damages and, 330
binding, 243–47
consideration and, 243–44
disgorgement in, allowances for skill and effort
and, 373

illegality and, 245–46
impossibility and futility and, 407–08
least burdensome rule, 38
penalty doctrine and, 304–07
reasonable fee damages and, 368–70
relationship to restitution for unjust
enrichment, 388–91

self-help remedies and, 302–09
specific performance and, 230–31, 308
termination clauses, 308–09
termination of, rescission and, 393
uncertainty and, 244–45
voidable, 392

contracts
for services, 241–42, 267–69
for the benefit of third parties, 240–41
involving goods, 238–39
involving intellectual property, 241
involving land, 236–37
involving lending of money, 239–40
involving shares and stocks, 239
subject matter of, specific performance and,

236–42

contractual damages
‘expectation interest’ and, 102
loss of enjoyment, relaxation or freedom from

molestation, 117–18
loss of reputation and, 118
personal inconvenienceanddistressand,117,119
personal injury and, 116
‘reliance interest’ and, 102
‘restitution interest’ and, 102

contractual relations, interference with, 263
contractual remoteness test, 219
contribution

between concurrent wrongdoers, 87–91
statutes, 88–91

contributory negligence, 80, 127–30, 154–61,
204, 223–26

apportionable loss and, 159
apportionment and, 129–30, 159–61
attribution of responsibility and, 127–30
Australian Consumer Law, 204
causation and scope of the duty, 158–59
civil liability statutes and, 155–56
common law and, 128, 154–55
compensation in tort and, 154–61
contractual liability and, 128–29
doctrine of, 78–79, 80, 127–28, 154
equitable compensation and, 223–26
plaintiff’s conduct and, 156–58
plaintiff’s contribution to the loss and, 204
scope of liability and, 75
statutes, 155, 223
Trade Practices Act 1974 and, 204

conversion, 5, 139, 146, 262, 300, 316, 395
date of assessment and, 43
dishonest, 139
test of natural and probable consequences

and, 146
Corporations Act 2001

injunctions and, 274
Lord Cairns’ Act damages and, 288

cost of repair, 105–06, 108–13, 134–36, 137–39,
142–43

cost of replacement, 137–38
criteria for award of proprietary remedies, 421–31

basic, 421
unconscionability, 422–24
unjust enrichment, 424–28

damages
aggravated. See aggravated damages
agreed, 303
awards exceeding loss and, 120–22
breach of covenant to repair and, 120–21
contemptuous. See contemptuous damages
contractual. See contractual damages
date of assessment and, 41–46
defective goods and, 105–07, 120
delay in delivery of goods and, 106–07
disgorgement, 358, 360, 361, 362
equitable. See Lord Cairns’ Act damages
exemplary. See exemplary damages
expectation. See expectation damages
gain-based, 361, 362
hardship to defendant and third parties and,

441–42
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damages (cont.)
inadequacy of, 234–35, 261, 279, 300, 440
interlocutory injunctions and, 444–45
level of service and, 120
liquidated, 303–07
loss of reputation and, 132–34
misrepresentation and, 144–45
nominal. See nominal damages
non-delivery of goods and, 104–05, 121
punitive. See exemplary damages
reasonable fee. See reasonable fee damages
rectification. See rectification damages
reliance, 112–15
restitutionary, 360–62
substitutive, 121, 361

date of assessment of loss, 41–46
breach of contract and, 43
conversion and, 43
equitable compensation and, 210–11
personal injury and, 42–43
prior to trial, 45–46
property damage and, 43–44
wrongful inducement of purchase and, 44–45

death
actions on. See actions on death
Australian Consumer Lawand,194–95, 199–200
of employees, 182

debt, recovery of, 302, 307–08
deceit, 5, 23, 44, 144, 145, 146, 147
declarations, 335–39

Australian Consumer Law and, 337
Boyce restrictions and, 338
discretion and, 338–39
establishment of standing and, 338
interim, 335–36
jurisdiction, 337–38
positive, 336
strengths of, 336

declaratory judgments, 335
defamation, 264, 328, 332, 333, 334, 340

assessment of compensation for, 132–34
causation and, 134
exemplary damages and, 317
injunctions and, 265–66

delay, 251, 370, 431, See also laches
affirmation and, 401
by plaintiff, interlocutory injunctions and, 442
delivery of goods and, 106–07
rescission and, 409

delay and acquiescence, 251, 272, 287
account of profits and, 375–76

detinue, 139, 262, 300, 316, 365, 395
diminution in value, 105–06, 108–13, 134–36,

137–39, 142–43

disfigurement, 165, 176
disgorgement damages. See account of profits
double punishment, 314–15
duress, 394, 395, 419, 424, 425, 426
duty of care

contributory negligence and contractual, 129
equitable, breach of, 221–23, 225–26

duty of loyalty, 221, 225

economic interests, damage to, 144–45
economic rights, injury to, 263–65

economic torts, 263–64
‘eggshell skull’ rule, 132, 145, 152–54

common law and, 153
mental harm and, 154
property and, 154

election to rescind, 400–04, 419
communication of, 400–01
consequences of, 402–04
how to make, 400–02
reasons behind requirement of, 404

employees, death of, 182
enforcement of remedies, 450–56

interlocutory injunctions and, 436–46
equitable bars to relief

hardship and the public interest, 248–49
laches, 250–51
lack of clean hands, 249–50

equitable compensation, 206–26
apportionment of, 223–26
assessment of. See assessment of equitable

compensation
basic measure of, 210–11
breach of confidence and, 207, 209–10
breach of equitable duty of care and, 221–23
breach of trust and, 211–14, 218–21
contributory negligence and, 223–26
mitigation and, 226
object of, 208–09
restitution and, 208

equitable damages. See Lord Cairns’ Act damages
equitable estoppel, 207, 230, 233, 243, 422, 423
equitable wrongdoing, 4, 5, 7, 316

affecting economic interests, 264–65
aggravated damages and, 330
exemplary damages not available for, 322–24
non-pecuniary loss and, 209–10

equity
account of profits and, 348–50
as source of remedies, 5–6
auxiliary (or concurrent) jurisdiction

of, 8
exclusive (or inherent) jurisdiction of, 8
reasonable fee damages and, 363–64

ex turpi causa non oritur actio, 245
exclusive entitlements, 362
exemplary damages, 7, 16, 310–26

as distinct from aggravated damages, 326–28
Australian Consumer Law and, 324
availability of, imposed criminal punishment

and, 314–15
calculation of, 315–16
categories of, 312–13
causes of action for. See causes of action for

exemplary damages
defamation and, 317
differences to criminal punishment, 312
‘host’ cause of action and, 313–14
nature and history of, 310–13
negligence and, 317
normative objections to, 324–25

expectation damages, 101–03
expectation loss, 101–03

compensation for misleading or deceptive
conduct and, 197–98

measure of. See measure of expectation loss

460 INDEX

www.cambridge.org/9781107610835
www.cambridge.org


Cambridge University Press
978-1-107-61083-5 — Remedies in Australian Private Law
Katy Barnett , Sirko Harder 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

factual causation, 54, 57–69, 201–02, 211–18
alternative cause and, 59–61
attribution of responsibility under Australian
Consumer Law and, 200–02

‘but for’ test. See ‘but for’ test
misapplication of trust property and, 211–14
Necessary Element of a Sufficient Set (NESS)
test, 62

overtaking cause and, 58–59
See also causation

‘Fairchild principle’, 67–69
false imprisonment, 43, 265, 316, 328, 333, 334
falsification of an account of administration,

206–07

fraud, 394
freezing orders, 447–49
funeral expenses, 185–86, 190
fusion fallacy, 8–10, 363
future pecuniary loss, 41, 46–48

determining present equivalent of, 46–48
personal injury and, 47–48

gain-based remedies, 347–48
deterrence and, 16–17
future of, 376–77

garnishment orders, 453
gifts

incomplete, 423
rescission and, 394, 395

goods
contracts involving, 238–39
damage to, 137–39
defective, 106, 120, 143–44
delay in delivery of, 106–07
failure to deliver as promised, 104–07
‘levying distress’ on, 299
non-delivery of, 104–05, 121
non-receipt of, 120
protection of, 297
recaption and, 298–99
replevin and, 299
repossession of, 401
sale of, rescission and, 412
torts protecting proprietary rights in, 366–68
trespass to, 262, See trespass to goods

unique, 300, 423
wrongful detention and, 141
wrongful interference with, 139–41
wrongfully taken, 300

goods and services tax, 31–32, 140

Hadley v Baxendale test, 104, 105, 122–25, 126, 127
hardship

account of profits and, 374
irreparable injury and, 440–41
and the public interest, 248–49, 270–71, 287
to third parties, interlocutory injunctions and,

441–42

helmet, protective, 158
home living costs, pecuniary loss and, 170

‘impairment of a person’s mental condition’,
119–20, 165–67, 199–200

imprisonment, sequestration and fines, 455–56
income tax, 30–31, 171

infringement of the right to performance, 121
injunctions

Australian Consumer Law and, 273–74
bars to, equivalent to specific performance,

272–74

categories of, 260
Corporations Act 2001 and, 274
equitable, 258
final, 259
importance of clarity and, 259–60
inadequacy of damages and, 234–35, 261
interim, 436, 445
interlocutory. See interlocutory injunctions
issues to be established for, 259
legal, 258
Lord Cairns’ Act damages and, 277
mandatory. See mandatory injunctions
permanent, 258
prohibitory. See prohibitory injunctions
proprietary rights and, 260
quia timet, 259, 262, 269–70, 276, 286, 289,

443–44

relationship to specific performance, 232–33
restorative mandatory, 259
rights protected by. See rights protected by

injunctions
temporary, 258

injurious falsehood, 146, 263–64
insurance

contingency, 180
indemnity, 180
motor vehicle, 163

intellectual property
account of profits and, 345, 351–53
breaches, allowances for skill and effort and,

372–73

contracts involving, 241
delay and acquiescence and, 364
exemplary damages and, 318–19
infringements, apportionment and, 373
injunctions under statutes and, 273
injury of rights to, 263
innocent infringement defence, 352–53, 364
reasonable fee damages and, 364

intentional torts, 146, 147, 317
interest, compensation and award of, 48–51
interest reipublicae ut sit finis litium, 40
interlocutory injunctions, 258, 264, 435

adequacy of undertaking as to damages for
defendant and, 442

balance of convenience and, 439–43
defamation and, 265–66, 334
delay on part of plaintiff and, 442
enforcement of remedies and, 436–46
interim injunctions under statute

and, 445–46
irreparable injury, hardship and inadequacy of

damages and, 440–41
legal, equitable or statutory right and, 437
likelihood of success and, 440
mandatory, 443
post-judgment enforcement of, 450–56
prima facie case and, 437–39
undertakings as to damages and, 436, 444–45
which finally determine the matter, 444
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intervening act or cause, 55, 70, 75–76, 78, 128,
218, 220, 225

intoxication, 156, 157, 161
Ipp Report, 68, 164, 317
irreparable injury, 439, 440–41

judgment debtors
enforcement against the person and, 451–52
enforcement against property and, 452–54

laches, 250–51, 272, 278
categories of, 251
doctrine of, 250–51

land
contracts involving, 236–37
conveyance bar and, 411–12
damage or interference to, 134–37
failure to convey as promised, 107–08
injury to property rights in, 261–62
pecuniary loss by nuisance and, 137
possession of, 455
torts protecting proprietary rights
in, 365–66

trespass to. See trespass to land
wrongful interference with, 137

liability
admission of, apologies and, 333
contractual, contributory negligence and,

128–29

‘co-ordinate’, 98
failure to provide good title and, 107
for mental harm, 164
forseeable loss and, 125–26
proportionate, 164
remoteness tests and, 145
solidarity, 97
tortious, 85

liability, scope of, 164, 211, 212
contravention of the Australian Consumer Law
and, 202–05

deliberate self-harm by plaintiff and, 74
‘foolish’ actions by children and, 74–75
human conduct and, 71–72
intervening cause and, 69–76, 202
negligent actions by third parties and, 72
plaintiff’s contribution to loss and. See
plaintiff’s contribution to loss

purpose of the duty breached and, 77–78
remoteness of damage and, 76–77, 203
rules on mitigation of damage and, 75–76
sensible actions by children and, 74–75
third party actions intending to harm and,

72–73

unreasonable conduct and, 75–76
voluntary conduct and, 74

liens, 425, 426
common law, 420
equitable, 420–21
‘fruits of litigation’, 420
liquidator’s, 420
unconscionability and, 424

Lord Cairns’ Act, 6, 12, 230, 234, 358, 365
Lord Cairns’ Act damages, 15, 208, 234, 360, 374

advantages of for plaintiff, 276–78
as a ‘middle ground’, 281–83

causes of action where compensatory damages
unavailable and, 286–87

common law and equity divide and, 277
Corporations Act 2001 and, 288
discretionary bars to relief and, 287–88
future of, 288–89
future wrongs and, 276–77, 286
gain-based relief and, 285–86
general principles of assessment for, 284–85
history of, 275–76
in addition to specific relief, 287
injunctions and, 277
jurisdiction to award, 278–79, 281–84
loss-based relief and, 286–87
Shelfer criteria and, 283–84
specific performance and, 277
trespass to land and, 279
‘wrongful act’ and, 279–81

Lord Campbell’s Act, 186, 187
loss

actual future events and, 58
actual past events and, 33, 58
apportionable, 159
betterment discount and, 25–27
certainty of, 32, 33–34, 200
concept of, 121
concrete benefits and, 26, 27, 28
consequential, 139
cost of repair and. See cost of repair
cost of replacement and. See cost of

replacement
date of assessment and, 41–46
diminution in value and. See diminution in value
expectation. See expectation loss
foreseeable, 125–26, 147
future pecuniary. See future pecuniary loss
hypothetical conduct by defendant

and, 38–39
hypothetical conduct by plaintiff and, 35
hypothetical conduct by third parties and,

36–37, 58

hypothetical future events and, 33, 58
hypothetical natural events and, 35
hypothetical past events and, 34, 58
‘non-economic’, 165, 166, 167
non-pecuniary. See non-pecuniary loss
of amenities, 165, 176, 177
of a chance, 32, 200
of a commercial opportunity, 35
of consortium, 183–84
of dignity, 165
of earning capacity, 30, 33, 171–74
of expectation of life, 165, 176, 177
of liberty, 165
of reputation. See loss of reputation
plaintiff’s contribution to. See plaintiff’s

contribution to loss
pure economic, 34, 43, 142, 181, 204, 205
relevance of inflation and, 46
reliance, 112–15, 196–97
suffered by an injured person, 167–79
wrongful alternative cause and, 60

loss of reputation, 116, 119, 132–34, 165, 199
as non-pecuniary loss, 132
compensation for, 118, 133
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mandatory injunctions, 230, 232, 259, 282
Mareva orders. See freezing orders
measure of expectation loss

assessment of compensation for breach of
contract and, 103–12

breach of obligation related to property and,
108–12

failure to convey land as promised, 107–08
failure to deliver goods as promised, 104–07

medical expenses, 167–68
mental harm

‘eggshell skull’ rule and, 154
liability for, 119, 164, 166
non-pecuniary loss and, 119–20, 166
‘resulting from negligence’, 119, 166
test of reasonable foreseeability and, 149–50

misapplication of trust property, 208
attribution of responsibility and, 211–14

misleading or deceptive conduct, compensation
for, 198–99

misrepresentation, 406, 419
damages and, 144–45
innocent, 395, 411–12, 419
negligent, 23, 145
reliance on economic interests and, 144–45

mitigation of loss
contravention of the Australian Consumer Law
and, 205

debt and, 307
doctrine of, 78–79, 80–83
equitable compensation and, 226

motor accidents, 182
motor vehicle insurance, compulsory third

party, 163
mutuality, 251–53, 279

National Disability Insurance Scheme, 163
Necessary Element of a Sufficient Set (NESS)

test, 62
negligence, 3, 5, 44, 134, 146, 154, 332

aggravated damages and, 328, 329
exemplary damages and, 316, 317
mental harm resulting from, 166
professional, 129
remoteness of damage and, 70, 147–51

nemo dat quod non habet, 402
nemo debet bis vexari pro eadem causa, 40
‘nervous shock’, 181
‘new for old’ discount. See betterment discount
no-fault compensation schemes, 162

common law and, 163
workers’ compensation schemes, 163

nominal damages, 339–40
non-pecuniary loss, 23–24, 41

compensation under the Australian Consumer
Law and, 199–200

compensation for breach of contract and,
116–20

compensatory principle and, 23
disfigurement, 165, 176
loss of amenities and, 177
loss of consortium and, 184
loss of expectation of life and, 177
loss of reputation and, 132
mental harm and, 119–20

pain and suffering and, 176
personal injury and, 116
psychiatric illness and, 116, 119
recoverability of, 209–10
restrictions at common law and, 116–19
statutory regulation of, 119–20, 165–67, 177–78
wrongful interference with land and, 137

novus actus interveniens. See intervening act or
cause

nuisance, 134, 146, 285, 294, 316, 328
abatement of. See abatement of nuisance
action in, 301

nursing care costs, pecuniary loss and, 168–69

overtaking cause, 58–59

pain and suffering, 165, 176
part performance, 243
passing off, 3, 263, 316, 348, 351, 352, 444
pecuniary loss

by nuisance, 137
loss of capacity to do domestic work and,

175–76

loss of consortium and, 184
loss of earning capacity and, 171–74
loss of employment-related benefits and, 174
loss of social security benefits and, 174
trespass to land and, 136–37

pecuniary loss resulting from injury, 167–70
cost of managing compensation award and, 170
cost of nursing and home care services, 168–69
increased cost of living at home and, 170
medical expenses and institutional care costs

and, 167–68
penalty doctrine, 304–07, 308
personal injury

aggravated damages and, 329
anxiety, disappointment, distress and

inconvenience and, 165–66
Australian Consumer Law and, 194–95, 199–200
benefits arising from, 179–81
civil liability statutes, 164–65
compensation, lump sum, 39–40
compensation, tax and, 29, 30
Competition and Consumer Act 2010 and,

166–67

date of assessment and, 42–43
disability pension and, 180
disfigurement, 165, 176
future pecuniary loss and, 47–48
‘loss of a chance’ and, 34–35
loss of earning capacity and, 30
meaning of, 165–67, 200
mental harm and, 148–50
non-pecuniary loss and, 24, 116, 176–78
proportionate liability statutes and, 93–94
statutory compensation schemes for, 162–63
superannuation and, 180–81
tariff system, non-economic loss and, 165–66

plaintiff ’s contribution to loss, 78–83
contravention of the Australian Consumer Law

and, 204–05
contributory negligence. See contributory

negligence
mitigation. See mitigation of loss
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plaintiff’s contribution to loss (cont.)
overview of doctrines, 78–80

plaintiff’s expectation interest, protection of,
101–03

plaintiff’s ‘performance interest’, 101
plaintiff’s standard of care, 155, 156–58
precise remedies for unjust enrichment, 385–87

goods claims, 387
money claims, 385–86
service claims, 386–87

premises, defective, 141–44
prima facie case test, 438
privacy, injury to, 266
private law, 5

as mechanism for vindicating rights, 15
prohibitory injunctions, 259, 282, 443
property

acquired by mistake, 424, 425–26
breach of obligation to build, maintain or repair
and, 108–12

damage, date of assessment and, 43–44
‘eggshell skull’ rule and, 154
enforcement against, judgment debtors and,

452–54

purchase, date of breach rule and, 45
removal of squatters from, 295–96
repossession of, 295
self-defence of, 296–97

proportionate liability of concurrent wrongdoers,
92–97

proprietary power, 393, 403, 419–20, 425, 426,
427, 431

lack of judicial acceptance of, 419
unexercised, 419–20

proprietary remedies, 415–31
advantages over personal remedies, 415–16
constructive and resulting trusts, 416–19
criteria for award of. See criteria for award of
proprietary remedies

discretionary factors and bars to relief, 431
equitable liens, 420–21
need for more defined criteria for, 431
proprietary power, 419–20

psychiatric illness, 71, 149–50, 153–54, 165, 166,
167, 183, 199, 326

non-pecuniary loss and, 116, 119
‘psychiatric injury’, 167
‘psychological injury’, 167

quantum meruit, 386, 388, 389
quantum valebat, 387

reasonable fee damages, 285, 345, 359–70
academic accounts of. See academic accounts of
reasonable fee damages

contract and, 368–70
equity and, 363–64
intellectual property and, 364
introduction to and history of, 359–63
judicial aproach to, 363
tort and, 365–68

recaption, 298–99, 401
rectification damages, 25, 108, 110–12

reasonableness of, 110, 112
unavailability of, 111, 112

registered designs, primary and secondary
infringements, 352–53

remedies
as vindication of rights, 15–16
Birks’ taxonomy and, 6–7, 381
compensatory, 14
‘default’, 5, 7–8
definition, 2, 4
dualist view of, 5, 7
efficient breach theory, 14
enforcement of. See enforcement of remedies
equitable, 5–6, 8, 230
gain-based. See gain-based remedies
money, enforcement of, 451–54
monist view of, 5, 7
personal, 242–43, 415–16
post-judgment, 4, 450–56
pre-judgment, 4, 258, 436–50
presumptive, 259
proprietary. See proprietary remedies
replicative, 13
self-help. See self-help remedies
source of, 5–6
specific, 229, 454–56
statutory, 6
stipulated, 303, 308–09
transformative, 13
unjust enrichment scholarship and. See unjust

enrichment scholarship
vindicatory, Australian Consumer Law and, 341

remoteness of damage, 76–77, 121–28, 145–54,
203, 218–23

assumption of responsibility and, 125–27
attribution of responsibility and, 76–77, 145–54
Australian Consumer Law and, 203
defendant’s knowledge of plaintiff’s

circumstances and, 124–25
Hadley v Baxendale test. See Hadley v Baxendale

test
intervening acts and, 218–23

replevin, 299
rescission, 217, 300, 302, 303, 392–94, 425

at common law, 394–95
Australian Consumer Law and, 396–97
bars to. See bars to rescission
election. See election to rescind
equitable, 394, 395, 396–97, 401
gifts and, 392, 394, 395
judicial use of, 393
legal, 394–95
objective of, 392
on terms, 394, 399, 403
partial, 394, 403, 404–06
pecuniary, 404, 410–11
sale of goods and, 412
termination of contract and, 393
unjust enrichment and, 394
See also restitutio in integrum

restitutio in integrum, 388, 397–400, 409
complete, 394–95, 397, 407
proprietary, 427
requirement of, 397–400
substantial, 395, 397–99, 407

restitution, 4, 218, 300, 346–47, 385
equitable compensation and, 208–09
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resulting trust, 416–17, 427–28
rights and dutes, primary and secondary, 3–4
rights protected by injunctions, 261–69

bodily integrity, 265
contracts for services, 267–69
economic rights, 263–65
intellectual property, 263
negative covenant, 266–67
privacy, 266
property rights in goods and money, 262–63
property rights in land, 261–62
reputation, 265–66

safe work environment, 157
scope of liability. See liability, scope of
search orders, 449–50
seatbelt, wearing of, 158, 160
self-defence of the person, 298
self-help remedies, 4, 15, 293–309

abatement of nuisance, 301–02
contract and, 302–09
eviction of trespassers, 294–96
liquidated damages and, 303–07
penalties, 304–07
recaption, 298–99
recovery of debt, 302, 307–08
replevin, 299
rescission, 302, 303, 393–94
restitution, 300
self-defence of property, 296–97
self-defence of the person, 298
specific restitution and. See specific restitution
stipulated remedies, 303, 308–09
tort and, 302

Shelfer criteria, 283–84
sheriff, 299, 452, 455
specific performance

Australian Consumer Law and, 255–56
bars to injunctions equivalent to, 272–74
binding contract and, 243–47
consideration and, 243–44
contract and, 231, 308
contracts for the benefit of third parties and,

240–41

contracts involving goods and, 238–39
contracts involving intellectual property and,

241

contracts involving land and, 236–37
contracts involving lending of money and,

239–40

contracts for services, 241–42
contracts involving stocks and shares, 239
definition, 230
discretionary factors and bars to relief and,

247–55

illegality and, 245–46
impossibility and futility and, 246–47
limited and broad divisions, 230
Lord Cairns’ Act damages and, 276, 277
nature of, 230–32
personal remedy and, 242–43
relationship to injunctions, 232–33
subject matter of contracts and, 236–42
substituted, 455
uncertainty and, 244–45

specific restitution, 300
sporting injuries, 163
statutory compensation schemes

aircraft accident vicitms, 163
compulsory third party motor vehicle

insurance, 163
disability insurance, 163
fire-fighters, 163
no-fault compensation, 162–63
sporting injuries and, 163
victims of violent crime compensation

schemes, 163
workers’ compensation, 163

surcharge of an account of administration, 206–07

tenants, removal of, 295
termination clauses, 294, 308–09
test of common sense, 55, 57, 200–01
test of natural and probable consequences,

145–47

conversion and, 146
intention to cause harm and, 146–47
trespass to land and, 146

test of reasonable contemplation, 145, 146,
151–52

test of reasonable foreseeability, 145, 146, 147–51
difference to Hadley v Baxendale test, 123
mental harm and, 148–50

third parties
charitable actions by, 28–29
contracts for the benefit of, 240–41
hypothetical conduct by, 36–37, 58
interlocutory injunctions and, 441–42
intervening rights of, rescission and, 409–11
negligent action by, 72

top-down reasoning, 11
tortfeasors. See wrongdoers
Trade Practices Act 1974, 194

common sense test of causation and, 201
contributory negligence and, 204

trespass to goods, 5, 139, 294, 300
trespass to land, 5, 52, 134, 136–37, 146, 147, 282,

283, 285, 294, 316, 328, 340

Lord Cairns’ Act damages and, 279
trespass to the person, 294, 316, 340
trespassers, eviction of, 294–96

use of force and, 294–95, 296
trust property

misapplication of, 208, 211–14
trust rights, 417

unconscionability, 422–24, 425
constructive trusts and, 423–24
liens and, 424

unconscionable dealing, 395, 402, 406
undue influence, 393, 395, 402, 419, 424,

425, 426

unilateral mistake, 395
unjust enrichment, 4, 422

defences to a claim in, 387–88
elements of, 384–85
implied contract theory of, 382–83
precise remedies for. See precise remedies for

unjust enrichment
proprietary remedies and, 424–28

INDEX 465

www.cambridge.org/9781107610835
www.cambridge.org


Cambridge University Press
978-1-107-61083-5 — Remedies in Australian Private Law
Katy Barnett , Sirko Harder 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

unjust enrichment (cont.)
relationship between contract and restitution
for, 388–91

rescission and, 387, 394
unjust enrichment scholarship, 6–8, 17, 383, 384

Australian reception of, 10–11
common law and equity divide and, 10
proprietary remedies and, 424–25
resistance of Australian judiciary to, 8

victims of crime compensation schemes, 163
vindication of rights, 15

remedies as, 15–16

Wagon Mound litigation, 148
wilful default, 206
workers’ compensation schemes, 163
writ of fieri facias, 452
wrongdoers

concurrent. See concurrent wrongdoers

intentional, 96
joint, 86, 87
multiple, 86, 205
several concurrent, 86

wrongdoing, 422
equitable. See equitable wrongdoing
proprietary remedies and, 428–31

wrongful inducement to purchase, date of
assessment and, 44–45

wrongs, 4
benefits arising from, 28–29
continuing, 40–41
equitable. see equitable wrongs
failure to represent true state of affairs and,

22–23

future, 276–77, 286
identification of, compensatory principle and,

21–23

non-existence of represented facts
and, 22–23
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