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regulatory waves

All governments, in various ways, regulate and control nonprofit organizations.
Nongovernmental organizations (NGOs), while hopeful of supportive regulatory
environments, are simultaneously seeking greater autonomy both to provide services
and to advocate for policy change. In part to counter increasing statutory regulation,
there is a global nonprofit sector movement toward greater grassroots regulation –

what the authors call self-regulation – through codes of conduct and self-accreditation
processes. This book drills down to the country level to examine both sides of this
equation, examining how state regulation and nonprofit self-regulation affect each
other and investigating the causal nature of this interaction. Exploring these issues
from historical, cultural, political, and environmental perspectives, and in sixteen
jurisdictions (Australia, Brazil, China, Ecuador, England and Wales, Ethiopia, Ire-
land, Israel, Kenya,Malawi,Mexico, Scotland,Tanzania,Uganda,United States, and
Vietnam) the authors analyze the interplay between state control and nonprofit self-
regulation to better understand broader emerging trends.

Oonagh B. Breen is a senior lecturer at the Sutherland School of Law, University
College Dublin where she teaches NGO law. Her research focuses on comparative
charity law regulation and governance and the development of more structured
legal relationships between the state and the nonprofit sector. She has been a
Research Fellow at Harvard’s Hauser Center for Nonprofit Organizations (2009)
and an Ian Potter Foundation Fellow at the Australian Centre for Philanthropy and
Nonprofit Studies (2016) and serves on the boards of both the International Society
for Third-Sector Research and the International Center for Not-for-Profit Law.
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position of Senior Lecturer at Newcastle Law School, Newcastle University. Her
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governance and the regulation of political activities of charities and nonprofit
organizations, on which she has published widely. She is editor of The Voluntary
Sector, the State and the Law (2000).
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Foreword

This volume meets the hopes of every author: it is authoritative, timely, and
groundbreaking. Since the latter half of the twentieth century, members of the
charitable sector, regulators, and scholars have been increasingly interested in the
operations of the sector, its marked growthworldwide, questioning the purpose of
regulation, and attempting to devise optimum systems of regulation that are
geared to the needs of a specific country. In some instances, that perceived need
may be to gain or keep control of the sector; in others, it may be to provide greater
freedom to the sector to permit it to bettermeet the needs of society. To date there
has been no attempt to study the interplay of state and voluntary regulation in one
country, let alone the sixteen that this volume provides. Furthermore, no study
has succeeded in analyzing the relationship of the size and extent of government
regulation with the size and extent of self-regulation, nor considered the relation-
ship of these two components of the regulatory framework as their respective
power and influence fluctuate over time. Finally, no study has attempted to look
at the extent of regulation vis-à-vis self-regulation as a series of waves that ebb and
flow over time within specific jurisdictions as well as among others, some
geographically adjacent, others aligned by the nature of their governing structure.
In short, there is enough material in Chapter 1 to provide scholars with subjects
for many years of research and analysis.

Among the country- and region-specific studies of regulation and self-
regulation in sixteen jurisdictions, Chapter 2, on the waves of regulatory power
in Britain, provides a vivid picture of the shifting powers of the chief regula-
tors, the Charity Commissioners, over centuries – historically, the waves of
regulation. The chapter contains a description of what is categorized as fairly
sudden changes in the powers of the Commissioners during the last twenty
years, with self-regulation expanding while the power of the Commissioners
was declining and, within the last ten years, the emergence of what is
described as “co-regulation.” This is a new form of cooperation between state

xiii
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regulators and organizations created to provide self-regulation. The change in
roles has led to a division of powers, permitting the Charity Commission to
conserve resources and focus on enforcement, rather than providing advice on
compliance, matters which the self-regulators will in turn provide.

Co-regulation also appears to be developing in China where the govern-
ment is supporting nonstate actors to coordinate data gathering. It appears that
the Israeli government may also be considering using nonprofit self-regulators
for state purposes. Co-regulation is one of the subjects delineated in this study
that warrants greater attention in all countries, not just those noted in the study
in which government regulation has been notably strong and co-regulation
appeared to be the only choice when the political will was aimed at reducing
the scope of central government regulation.

“We do not yet know whether this will be a receding wave or what might be
designated a tidal wave.”One of the unique contributions of the studies in this
volume is the manner in which the authors address the overriding question
posed in its title. And one should approach the volume with this in mind. If, in
fact, the case studies do not help one to predict the answer to the question of
what kind of a wave is about to reach the shore, they do indicate that one of
the most important factors may be the political one. And if the political
situation in a particular jurisdiction is the overriding factor determining the
nature and scope of government regulation, charitable nonprofits may not be
able to control outcomes. Nonetheless, the final sets of recommendations are
ones that will prepare the nonprofit sector for what is to come, strengthening
its responses to attempts to preempt its autonomy and thereby preventing it
from carrying out its essential role in meeting the needs of society.

The authors and editors are to be commended for these groundbreaking
studies. Readers will be rewarded by the insights on regulation, self-regulation,
and co-regulation. In addition, the descriptions of the shifting waves of power
between regulators and nonprofit organizations regarding the degree of state
control of the sector within individual countries and among common geo-
graphical areas are invaluable. The concluding chapter contains suggestions for
improving self-regulation. They reflect a distillation of the information gathered
in the individual case studies. Even for one who might disagree with the
conclusion that self-regulation is the answer to the future of all-encompassing
regulation, this book is a milestone in research on the nonprofit sector, one that
warrants attention and, one hopes, inspires broader and more in-depth studies
of its kind.

Marion R. Fremont-Smith

Hauser Institute for Civil Society

Harvard University

xiv Foreword
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