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academic writing. See legal scholarship
ACIA. See Association of South East Asian
Nations Comprehensive Investment
Agreement
‘adequate’, meaning, 189-90
admission of investments, 68-74
Agreement on Trade Related Aspects of
Intellectual Property (TRIPS)
about, 54-5
legitimate takings, 178-9
Agreement on Trade Related Investment
Measures (TRIMS)
about, 53-4
performance requirements, 89-90
aliens, treatment of. See minimum standard
of treatment
alternative dispute settlement. See dispute
settlement
amicus curiae (friends of the court)
submissions, 229
‘any entity’, 83
arbitration
advantages over conventional litigation,
216-19
consent basis, 218
ICSID. See International Centre for the
Settlement of Investment Disputes
importance, 30
international investment agreements, 58
New York Convention. See Convention
on the Recognition and Enforcement
of Foreign Arbitral Awards
precedent, 216
status, 2
systems, 233
tribunals, use of, 59
UNCITRAL. See UNCITRAL
Argentina
direct expropriation, 159
dispute settlement, 224-5, 226-7, 230,
240
Fair and Equitable Treatment, 194-5

Full Protection and Security Standard,
144
ICSID arbitrations, 234, 241
indirect expropriation, 166, 167
Most Favoured Nation clauses, 116-17,
118, 120
Necessity Doctrine, 300-4
non-monetary remedies, 211
public interest, 261-2
valuation, 199-200, 203
Articles on State Responsibility (ILC)
economic sanctions, 292-3
illegal takings, 194
national security, 292-3
Necessity Doctrine, 298-300
non-monetary remedies, 209
state responsibility, 66
Asian Development Bank, 314
Asian Infrastructure Investment Bank, 61
Association of South East Asian Nations
Comprehensive Investment
Agreement
about, 42
environment, 259
Fair and Equitable Treatment, 126
Full Protection and Security Standard,
138
National Treatment, 101
performance requirements, 91
public interest, 255
Australia
arbitration costs, 246-7
bilateral investment treaties, 87-8
compensation, 188-9, 192-3
Denial of Benefits clauses, 87-8
dispute settlement, 224
Foreign Investment Review Board, 70,
291
Most Favoured Nation clauses, 119
public health, 262-3
Trans Pacific Partnership, 43
umbrella clauses, 146, 151
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balance of payments advantages of FDI, 24
Bangladesh, employment conditions, 25-6
banks. See development bank lending
guidelines
bilateral investment treaties
between developing states, 36-7
interpretation, 39
legally binding nature, 35-6
Model BITs, 39
modern era, 35
origins, 34-5
parties, 36
safeguards against non-commercial risks,
37-8
standardized format, 37
structure, 38-9
‘Born Global’, 22-3
Brazil
economic growth, 15
Most Favoured Nation provision, 112-13
New Development Bank, 60
breach of contract
compensation, 196-7
umbrella clauses, 146, 148, 149
BRIC states
economic growth, 15
New Development Bank. See New
Development Bank

CAFTA. See Central American Free Trade
Agreement
Calvo, Carlos, 98, 191
Calvo Doctrine, 98, 191-3
Canada. See also North American Free
Trade Agreement
arbitration costs, 247
Asian Infrastructure Investment Bank, 61
CETA. See Comprehensive Economic and
Trade Agreement
Corporate Social Responsibility, 272
culture, 268-9
dispute settlement, 220, 223, 231-2
dualism, 67
economic sanctions, 292
economic stability, 295-6
employment, 263
environment, 258, 259
expropriation, 271
Full Protection and Security Standard,
140
‘investment’, meaning, 75-6, 77
Investment Canada Act, 70-2, 291

Index

judicial review, 74
legitimate takings, 176
national security, 286-7
National Treatment, 101, 102
public health, 262
public interest, 253, 255, 271-2
capital
‘capital flight’, 295
Code of Liberalization of Capital
Movements, 56-7
free transfer guarantees, 149-52
Central American Free Trade Agreement
(CETA), 140
Ceres. See Coalition for Environmentally
Responsible Economies (Ceres)
Principles
CETA. See Comprehensive Economic and
Trade Agreement (Canada/EU)
China
arbitration costs, 246-7
bilateral investment treaties, 37
culture, 267-8
economic growth, 15
employment, 265
expropriation, 158
‘freely usable currency’, 191
Most Favoured Nation provision, 112-13
multinational corporations, 21
national security, 287-8
National Treatment, 97-8
New Development Bank, 60
non-discrimination, 176
public interest, 255, 271-2
review of valuation decisions, 199
Trans Pacific Partnership, 42-3
Coalition for Environmentally Responsible
Economies (Ceres) Principles, 276-7
Code of Liberalization of Capital
Movements, 56-7
Collevecchio Declaration on Financial
Services, 275-6
Colombia
dispute settlement, 223
Model BIT, 39
Most Favoured Nation clauses, 114
public interest, 271
compensation
‘adequate’, criterion, 189-90, 200
amount, 186-7
Articles on State Responsibility, 194
assessment, 188
breach of contract, 196-7
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compensation (cont.)
Calvo Doctrine, 98, 191-3
cause and effect, 187
controversies, 185
currency, ‘freely usable’, 190-1
damages, 195-6
damnum emergens, 196-7
‘effective’, meaning, 190-1
expectation measure, 196-7
expropriation, 172
Fair and Equitable Treatment, 194-5
Full Protection and Security Standard,
193
Hull Formula, 188-91, 192, 200
illegal takings, 193-7
importance, 185
international arbitration
chance of higher compensation,
212-13
rules, effectiveness, 213
investor-state arbitration rules, 213
lawful expropriation, 185-6
liability, 187
lost profits, 196-7
lucrum cessans, 196-7
moral damages, 204-6
Most Favoured Nation clauses, 193
National Treatment, 193
Necessity Doctrine, 193
non-monetary remedies, 209-12
principle of, 16, 212
‘prompt’, meaning, 189
remedies for lawful and unlawful
behaviour distinguished, 197,
212
restitution, 195
special provisions, 197-8
specific performance, 209
valuation of investment. See valuation
competition-based tests for National
Treatment, 325
Comprehensive Economic and Trade
Agreement (Canada/EU)
dispute settlement, 245
investment provisions, 45
national security, 289
public interest, 255
conciliation. See dispute settlement
confiscation, expropriation as, 159-60
constitutional law
constitutional status of treaties, 67-8
‘re-constitutionalization’ by IIAs, 326-8
supremacy of constitution, 66-7

constitutional status of treaties, 67-8
contract. See breach of contract
Convention on the Recognition and
Enforcement of Foreign Arbitral
Awards, 58-9, 232
Convention on the Settlement of
Investment Disputes Between States
and the Nationals of Other States.
See International Centre for the
Settlement of Investment Disputes
conventions. See treaties and conventions
Corporate Social Responsibility
guidelines, 273-7, 307-8
public interest, 272-3
soft law, 283
corporations
economic rationales for FDI, 20-3
OECD Guidelines on Multinational
Enterprises, 274
corruption, risk of, 307
cost reduction rationale for FDI, 20-3
costs of dispute settlement, 246-8
countermeasures, 292-3
courts. See host states
culture
cultural dissonance, 267
‘cultural imperialism’, 25, 267
dissonance, 25
diversity, 268-9
exceptions in IIAs, 266-70
indigenization measures, 159, 171,
270
and international business, 250
international instruments, 266-7
property, conceptions of, 18
and public morals, 268
and public order, 267-8
currency, ‘freely usable’, 190-1
customary international law
force of, 67-8
non-discrimination, 96
source of law, 28-9
customary standard of treatment. See
minimum standard of treatment

damages. See compensation
damnum emergens, 196-7
Declaration of Permanent Sovereignty over
Natural Resources, 12
Denial of Benefits clauses
absence, 83
effectiveness, 88
expansiveness, 88
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national security, 289
purpose, 87-8
development bank lending guidelines
about, 277-8
International Finance Corporation, 278-9
Multilateral Investment Guarantee
Agency, 278
New Development Bank, 279-80
regional development banks, 279
diplomacy, post-colonial period and
gunboat diplomacy, 10-13
diplomatic protection, concept of, 11
direct investment. See foreign direct
investment
discrimination. See also non-discrimination
meaning, 105
nationality basis, 123
provisions. See Most Favoured Nation
clauses; National Treatment clauses
dispute settlement
about, 209
access to, 14
ACIA, 42
alternative dispute settlement provisions,
219-20
arbitration. See arbitration
conciliation, 219-20, 233, 241
costs, 246-8
Dispute Settlement Understanding
(WTO), 50, 90, 104, 209, 324-5
ECOWAS, 45
effectiveness of informal methods, 220
‘fork-in-the-road’ clauses, 225-6
GATS, 52-3
home state mechanisms, 220
host state mechanisms, 98
ICSID. See International Centre for the
Settlement of Investment Disputes
1IAs, 68, 214-16
influence of decisions, 30
investor-state
access, 228-9
amicus curiae (friends of the court)
submissions, 229
applicable law, 229-31
choice of specific fora, 225-7
consolidated claims, 231-2
controversies, 249
enforcement, 231-2
exhaustion of local remedies, 224-5
importance, 248-9
interim/provisional measures, 231
limitation periods, 231

Index

online streaming of hearings, 228
scope, 222-4
specified remedies, 232-3
transparency, 227-8
invocation, 76
mediation, 219-20
Most Favoured Nation clauses, 113-14,
115-20
NAFTA, 41
and national sovereignty, 214-16
National Treatment, 104
new models, 245-6
procedures, 2
provisions, 38-9, 219-20
state-to-state, 220-2
TPP, 43
TTIP, 44
Dispute Settlement Understanding (WTO),
50, 90, 104, 209, 324-5
Doing Business report (World Bank),
317-18
domestic governance improvements,
316-18
domestic law. See host states
dualism, 67
due process
expropriation, 171-2
Fair and Equitable Treatment, 125,
130-1, 282
public interest, 282

Economic Community of West African
States, 44-5
economy
advantages of FDI, 24
‘Born Global’, 22-3
BRIC states, 24
‘capital flight’, 295
countermeasures, 292-3
disadvantages of FDI, 26-7
economic sanctions and national
security, 292-3
economic self-determination, 294
economic sovereignty, 27, 63-4, 294
economic stability
about, 284-5
controversies, 305
exceptions in IIAs, 304-6
FDI and economic crises, 293-5
importance, 304-5
objectives, 293
prudential measures, 295-8
rationales for FDI, 20-3

339

© in this web service Cambridge University Press

www.cambridge.or:


www.cambridge.org/9781107160453
www.cambridge.org

Cambridge University Press

978-1-107-16045-3 — An Introduction to International Investment Law

David Collins
Index
More Information

340 Index

‘effective’, meaning, 190-1
Egypt
cultural dissonance, 25
culture, 269
dispute settlement, 219
environment, 259
Fair and Equitable Treatment, 132
Full Protection and Security Standard,
139
indirect expropriation, 163-4
lawful expropriation, 169
Suez Crisis 1956, 11
employment
advantages of FDI, 24
compensation for breach of obligations,
170
Corporate Social Responsibility, 307-8
disadvantages of FDI, 25-6
exceptions in IIAs, 263-6
ILO conventions, 263
and international business, 250
‘labour laws’, meaning, 264
OECD Guidelines for Multinational
Enterprises, 57
regulatory ‘race to the bottom’, 263
‘sweat shop’ model, 263
voluntary guidelines, 273-7
Energy Charter Treaty
about, 40-1
applicable law, 229
compensation, 189
dispute settlement, 232
national security, 286-7
review of valuation decisions, 199
enterprises
meaning of ‘enterprise’, 86
state owned. See state-owned enterprises
Entry and Sojourn of Personnel
about, 152-3
use of, 154-5
environment
compensation for breach of obligations,
170
Corporate Social Responsibility,
307-8
disadvantages of FDI, 26
environmental impact assessment,
277-80
expropriation, 177, 271
externalities, 250
Fair and Equitable Treatment, 137
harm, 250

IFC Performance Standards, 48-9
and international business, 250
Most Favoured Nation clauses, 121
‘polluter pays’ principle, 256
‘pollution haven’ theory, 26, 257, 258
preambular language, 258
proportionality, 280-2
public interest, 256-60
specific provision for protection, 257
voluntary guidelines, 273-7
Equator Principles, 276
essential security. See national security
ethnicity
indigenization measures, 159, 171,
270
National Treatment clauses, 104
European Court of Human Rights
reference to, 180
European Union
competence, 45
Comprehensive Economic and Trade
Agreement with Canada (CETA). See
Comprehensive Economic and Trade
Agreement
countermeasures, 292-3
Court of Justice, reference to, 101, 180
dispute settlement, 245-6
economic sanctions, 292
economic stability, 295-6, 297
Fair and Equitable Treatment, 126-7,
130-1
‘freely usable currency’, 191
Full Protection and Security Standard,
145
incentives, 319-20
‘investment’, meaning, 75
‘investor’, meaning, 81-2
Most Favoured Nation provision, 112
National Treatment, 99
public interest, 254, 256
TTIP. See Transatlantic Trade and
Investment Partnership
expectation measure of compensation,
196-7
expropriation
about, 156
acknowledgement by IIAs, 157
compensation, 172, 185-6
concept, 18
confiscation, 159-60
controversy, 183-4
‘creeping expropriation’, 166-7
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cumulative fulfilment of legality
requirements, 172

direct, 158-61

due process, 171-2

environmental protection, 177

ethnicity, 159, 171

Fair and Equitable Treatment, 166

Full Protection and Security Standard,
166

guarantees against, 158

indigenization measures, 159, 171

indirect, 161-8, 175-6

intangible assets, 179-83

justification, 17

lawful, 168-72

legitimate takings, 173-9, 183-4

nationalization, 159, 160

not arbitrary nor discriminatory, 170-1

oil industry, 13-14, 160-1

police powers, 177

proportionality, 280-1

public interest, 271-2

public purpose, 169-70, 171

right of, 156-8

sovereignty and, 157

timing, 167-8

tribunals’ approach, 168

unlawful, 172-3

Fair and Equitable Treatment
application, 129
breach
compensation, 194-5
further evidence requirement, 132
threshold, 129
claims, 129
coercion, 133
conduct, 129-30
customary international law, 125, 134-7
definitions, 125-7
due process, 125, 130-1, 282
expropriation, 166
flexibility, 127, 133-4
harassment, 133
importance, 125
minimum standard of treatment, 125,
134-7, 154
Most Favoured Nation clauses, 128
National Treatment, 128
proportionality, 280-1
protection of investor’s legitimate
expectations, 130-2

Index

public interest, 282
purpose, 127-8
scope, 125, 128
threshold for breach, 129
transparency, 125, 132, 152-3
umbrella clauses, 148-9
use of, 154
FDI. See foreign direct investment
FET. See Fair and Equitable Treatment
financial services
Collevecchio Declaration, 275-6
GATS. See General Agreement on Trade
in Services
force majeure, 299-300
foreign direct investment
about, 3-5
advantages for host states, 23-5
‘capital flight’, 295
categories, 5
content of current study, 31-2
current trends, 18-20
decision factors, 307-8
‘direct’ investment, meaning, 3
disadvantages for host states, 23-5
economic rationales, 20-3
exit of, 295
historical context
beginnings of FDI, 6-7
colonial period, 7-10
post-colonialism and gunboat
diplomacy, 10-13
present day, 13-16
importance, 31
incentives, 318-20
and international investment law, 3
law of, 1-2
law sources, 27-31
national regulation. See national
regulation
risk. See risk
rule of law, 307
security screening, 290-1
‘fork-in-the-road’ clauses, 225-6
FPS. See Full Protection and Security
Standard
France
culture, 268
‘investor’, meaning, 84
Suez Crisis 1956, 11
‘freely usable currency’, 190-1
Friendship, Commerce and Navigation
agreements, 34-5
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Full Protection and Security Standard
absolute standard, 141-2
application, 137-43
civil conflicts, 140
claims, 138-9
compensation, 193
customary international law, 140-2
definitions, 138
discrimination based on nationality,

139
due diligence, 141-2
duty not to harm, 138
duty to protect, 138, 139
expropriation, 166
intangible assets, 143
legal security, 143-5
minimum standard of treatment, 140-2,
154
physical harm, 137-8
proportionality, 142-3
relative obligation, 142-3
scope, 137-43
umbrella clauses, 148-9
use of, 154

GATT. See World Trade Organization
General Agreement on Trade in Services
about, 51-3
culture, 268
economic stability, 296-7
national security, 286-7
transparency, 152-3
general principles of law as source of law,
29
Germany
admission of investments, 69
bilateral investment treaties, 35, 37
constitutional status of treaties, 67-8
cultural dissonance, 25
expropriation, 158
indirect expropriation, 163-4
‘investor’, meaning, 86
Most Favoured Nation provision, 111, 118
multinational corporations, 21
National Treatment, 104
non-discrimination, 101
Political Risk Insurance, 311
post-colonialism, 10-11
public health, 262
source of FDI, 19-20
globalization
‘Born Global’, 22-3
economic rationales for FDI, 20-3

governance
corporate. See Corporate Social
Responsibility
domestic governance improvements,
316-18
greenfield investment
legality, 74
meaning, 5
national security, 290-1
projects, 70
Grotius, Hugo, 9
Guarantees of Free Transfer of Capital and
Returns
about, 149-52
use of, 154-5
Guidelines for Multinational Enterprises, 57
gunboat diplomacy, 10-13

host states
admission of investments, 68-74
advantages of FDI, 23-5
awareness of legal regime, 65
consolidated investment codes, 93-4
courts
international arbitration advantages
over, 216-19
reference to, 179
definitions of ‘investment’ and ‘investor’,
74-88, 93-4
disadvantages of FDI, 23-5
dispute settlement mechanisms, 98
domestic governance improvements,
316-18
expropriation by, 13-14, 17
greenfield investment, 5
gunboat diplomacy, 11
‘in accordance with its legislation’,
meaning, 69
and international law, 66-7
investment laws, 68-74
investment treaty obligations, 5
investor relations, 1-2, 12, 13
judicial review, 74
police powers. See police powers
portfolio investment, 3
public interest. See public interest
‘re-constitutionalization’ by IIAs, 326-8
regulatory streamlining, 73-4
security. See national security
sovereignty. See sovereignty
State Immunity Doctrine, 217-18
state responsibility, 66-8
Hull, Cordell, 188
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Hull Formula, 188-91, 192, 200
human rights
compensation for breach of obligations,
170
Corporate Social Responsibility, 272-3,
307-8
employment and, 263-6
expropriation, 179, 180
Fair and Equitable Treatment, 137
FDI and, 25-6
Friendship, Commerce and Navigation
agreements, 9
IFC Performance Standards, 48-9
Most Favoured Nation clauses, 121
OECD Guidelines for Multinational
Enterprises, 57
proportionality, 280-2
‘race to the bottom’, 263
voluntary guidelines, 273-7

ICC. See International Chamber of
Commerce
ICJ. See International Court of Justice
IFC. See International Finance Corporation
illegal takings, compensation, 193-7
‘in accordance with its legislation’,
meaning, 69
incentives, 318-20
India
economic growth, 15
environment, 258
Fair and Equitable Treatment, 325
‘investor’, meaning, 86
Most Favoured Nation clauses, 119
multinational corporations, 21
national security, 286-7
New Development Bank, 60
public interest, 252, 255
taxation, 325
indigenous groups. See ethnicity
Indonesia
dispute settlement, 226
National Treatment, 97-8
infrastructure development advantages of
FDI, 24-5
intangible assets
expropriation, 179-83
Full Protection and Security Standard,
143
intellectual property
Full Protection and Security Standard,
143
legitimate takings, 178-9

Index 343

TRIPS. See Agreement on Trade Related
Aspects of Intellectual Property
International Bank for Reconstruction and
Development. See World Bank
International Centre for the Settlement of
Investment Disputes
about, 49-50
access to hearings, 238
adjudicators, 236-7
alternatives to, 59
appeals, 237, 239
arbitration costs, 247
Argentina cases, 300-4
awards
annulment, 239-40
enforcement, 241
interpretation and revision, 238-9
review by domestic court, 240-1
compliance, 241
conciliation, 233, 241
consent basis, 235-6
Convention, 233
dissenting judgments, 237
documents, production of, 237-8
enforcement, 240-1
‘investment’, meaning, 77-81
‘investor’, meaning, 76, 83-7
investor-state dispute settlement, 233
jurisdiction, 4-5, 234-6
non-monetary remedies, 210-12
Panel of Arbitrators, 236-7
Panel of Conciliators, 236-7
procedural framework, 237
replacement value method of valuation,
201
Salini Test, 77-9
settled cases, 220
site of dispute, visit to, 237-8
International Chamber of Commerce, 244
International Court of Justice
about, 221
reference to, 180
replacement value method, 201
International Finance Corporation, 47-9,
278-9
international investment agreements
absence, 307
alternatives to, 307-29
arbitration, 58, 68
chapeau, 255
clarity, 33
cohesiveness, 37
content, 36
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international investment agreements (cont.)
database, 60
dispute settlement, 214-16
effect, 37-8
EU approach, 45
flexibility, 33
force of, 67-8
imbalance, 57
importance, 124, 307
interpretation, 39, 252-4
investment contracts and, 61-2
limitation of obligations, 68
minimum standard of treatment. See
minimum standard of treatment
national regulation. See host states
number of, 37
preambular language, 252-4, 258
public interest ‘carve-outs’, 183
purpose, 157
safeguards, 124
state responsibility, 66-8
international investment law. See also
bilateral investment treaties;
international investment
agreements; treaties and
conventions
about, 1-3
central conflict within, 183, 251-2
cohesiveness, 37
conclusions as to, 328-9
content of current study, 31-2
criticisms, 320-8
and foreign direct investment, 3
fragmentation, 320-2
imbalance, 322-4
intrusiveness, 324-6
purpose, 185
‘re-constitutionalization’ of host states,
326-8
scope, 3
sources, 27-31
supremacy, 66-7
taxation treaties, 21, 113
International Labour Organization
conventions, 263
International Law Commission. See Articles
on State Responsibility
International Monetary Fund, 55-6, 297
international standard of treatment. See
minimum standard of treatment
internationalization. See globalization
internet streaming of arbitration hearings,
228

interpretation. See also Vienna Convention
on the Law of Treaties
bilateral investment treaties, 39
ICSID awards, 238-9
international investment agreements, 39,
252-4
Most Favoured Nation clauses, 115
‘investment’, meaning, 4-5, 75-81, 93-4
investment contracts. See private
investment contracts
Investment Policy Hub, 60
investment treaties, host state obligations,
5
investor protection
additional protection, 95-6, 153-4
Entry and Sojourn of Personnel. See
Entry and Sojourn of Personnel
Fair and Equitable Treatment. See Fair
and Equitable Treatment
Full Protection and Security. See Full
Protection and Security Standard
Guarantees of Free Transfer of Capital
and Returns. See Guarantees of Free
Transfer of Capital and Returns
Most Favoured Nation. See Most
Favoured Nation clauses
National Treatment. See National
Treatment
and public interest, 183, 251, 280-2
transparency. See transparency
umbrella clauses. See umbrella clauses
investors
‘any entity’, 83
host state relations, 1-2, 12, 13
‘investor’, meaning, 4-5, 76, 81-7, 93-4
investor-state arbitration. See arbitration
Iran-US Claims Tribunal
about, 243-4
discounted cash flow method of
valuation, 202
liquidation value method of valuation,
203
non-monetary remedies, 210
reference to, 179, 180, 197
replacement value method of valuation,
201
Israel, dispute settlement, 219, 226
Italy
dispute settlement, 215-16, 223-4
employment, 266
gunboat diplomacy, 11
‘investment’, meaning, 79
umbrella clauses, 148
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Japan
applicable law, 230, 231
arbitration costs, 246
Asian Infrastructure Investment Bank, 61
bilateral investment treaties, 92-3
dispute settlement, 231
economic sanctions, 292
economic stability, 297
multinational corporations, 21
National Treatment, 101, 102
public health, 261
source of FDI, 19-20
judicial decisions as source of law, 29-30
judicial review, scope, 74
jurisdiction, ICSID, 4-5, 234-6

labour. See employment

lawful expropriation. See expropriation

LCIA. See London Court of International
Arbitration

legal scholarship as source of law, 30-1

‘legitimate public welfare objectives’, 271-2

legitimate takings. See expropriation

Locke, John, 16

London Court of International Arbitration,
244

lost profits, compensation for, 196-7

lucrum cessans, 196-7

mediation. See dispute settlement
‘mergers and acquisitions’, meaning, 5
Mexico. See also North American Free
Trade Agreement
applicable law, 230
dispute settlement, 223-4
Fair and Equitable Treatment, 325-6
‘investor’, meaning, 86
National Treatment, 99
property ownership, 17
taxation, 325-6
umbrella clauses, 151
MIGA. See Multilateral Investment
Guarantee Agency
minimum standard of treatment
due process. See due process
Fair and Equitable Treatment, 125,
134-7, 154
Full Protection and Security Standard,
140-2, 154
National Treatment, 98, 105
origins, 8-9
Permanent Sovereignty over Natural
Resources, 12, 13

Index

post-colonialism, 10
responsibility to provide, 96
Model BITs. See bilateral investment
treaties
monism, 67-8
Most Favoured Nation clauses
about, 95-6
application, 114
arbitration, 114-16
compensation, 193
customary international law, 96
examples, 111
exceptions
arbitration, 114
GATS, 113-14
post-entry investment, 112
pre-entry investment, 112
protections granted elsewhere in
relevant treaty, 113
regional integration, 112-13
third countries, 112
use of, 111-12
‘free-rider’ situation, 110
interpretation, 115
legal debates, 122-3
likeness test, 114
limitation, 122
multilateralism, 111
procedural benefits, 115
purpose, 109-10
relative standard, 110-11, 123
scope, 110-11, 112
treaty shopping, 120-1
Multilateral Investment Guarantee Agency,
46-7, 278, 312-13
Multilateral Treaty on Investment, 57-8
multinational corporations. See
corporations

NAFTA. See North American Free Trade
Agreement
national law. See host states
national security
about, 284-5
controversies, 305
countermeasures, 292-3
Denial of Benefits clauses, 289
economic sanctions, 292-3
‘essential’, meaning, 286
exceptions in IIAs, 285-6, 304-6
and FDI, 23, 27
FDI as risk, 285-6
greenfield investment, 290-1
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Index

national security (cont.)
importance, 304-5
screening laws, 290-1
self-judging, 288-9, 305
national sovereignty. See sovereignty
National Treatment clauses
about, 95-6
application, 104
arbitration, 104-5
Calvo Doctrine, 98
compensation, 193
competition-based tests, 325
consistency, 99
customary international law, 96
discrimination. See also
non-discrimination
ethnic groups, positive discrimination,
104, 159, 171, 270
meaning, 105
equality of competitive conditions, 97-8
exceptions
ethnic groups, positive discrimination,
104
in IIAs, 102-3
post-entry investment, 100, 102
pre-entry investment, 100-2
public interest, 103-4
use of, 99-100
importance, 96-7
language, 99
legal debates, 122-3
likeness test, 105-9
limitation, 122
minimum standard of treatment, 98, 105
necessity, 97-8
‘no less favourable’, 98
presentation, 99
relative standard, 105, 123
right of entry, 101-2
sectoral limitations, 102
nationalization
expropriation as, 159, 160
nationality basis for non-discrimination
guarantees, 108-9, 123
Necessity Doctrine
Argentina cases, 300-4
compensation, 193
customary international law, 298
force majeure, 299-300
scope, 298-300
Netherlands
applicable law, 230
expropriation, 181

‘investor’, meaning, 84-5
Most Favoured Nation clauses, 111
umbrella clauses, 148-9
New Development Bank
about, 60
lending guidelines, 279-80
Political Risk Insurance, 313
rationales for, 60-1
New International Economic Order, 13
New York Convention. See Convention on
the Recognition and Enforcement of
Foreign Arbitral Awards
New Zealand
compensation, 190
employment, 265
national security, 287-8
non-discrimination, 176
public health, 261-2
public interest, 252, 253, 255
NIEO. See New International Economic
Order
Nigeria, Constitution, 66-7
‘no less favourable’ treatment, 98
non-discrimination
assurance as to, 121-2
expropriation, 170-1
guarantees. See Most Favoured Nation
clauses; National Treatment clauses
nationality basis, 108-9
North American Free Trade Agreement
about, 41
dispute settlement, 225
environment, 258, 259-60
Full Protection and Security Standard,
140
incentives, 319
indirect expropriation, 164-5
national security, 286-7
National Treatment, 101, 102, 105-9,
325
performance requirements, 91-3
public health, 262
Norway
culture, 269-70
dispute settlement, 229
employment, 264
environment, 258
Model BIT, 39
Sovereign Wealth Fund, 87

oil industry expropriation, 13-14, 160-1
online streaming of arbitration hearings,
228
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Guidelines for Multinational Enterprises,
57, 274
Multilateral Treaty on Investment, 57-8
Overseas Private Investment Corporation
(US), 312

PCIA. See Permanent Court of Arbitration
performance requirements
form, 89
prohibition, 91-2
purpose, 89
regulation, 89-90
Permanent Court of Arbitration, 244-5
Philippines
admission of investments, 73
‘investor’, meaning, 86
National Treatment, 97-8
police powers. See also taxation
‘legitimate public welfare objectives’,
271-2
legitimate takings, 176-8, 183-4
public purpose, 174-5
political or social instability, risk of, 307
Political Risk Insurance
about, 310
categories, 310
effectiveness, 315-16
multilateral providers, 312-13
national providers, 311-12
private financial institutions, 314-15
regional development banks, 313-14
study of, 308
pollution. See environment
portfolio investment
‘control’ distinguished, 290
exclusion, 77
inclusion, 76-7
meaning, 3
precedent in international arbitration, 216
PRI. See Political Risk Insurance
private investment contracts, 61-3
profit enhancement rationale for FDI,
20-3
‘prompt’, meaning, 189
‘prompt, adequate and effective’. See Hull
Formula
property
concepts, 16-18

Index

cultural constructions, 18
expropriation. See expropriation

proportionality

Full Protection and Security Standard,
142-3
public interest, 280-2

prudential measures for economic stability,

295-8

PSNR. See Declaration of Permanent

Sovereignty over Natural Resources

public health

exceptions in IIAs, 261-3
and international business, 250

public interest

arbitration, 283
categories, 178, 252-70
Corporate Social Responsibility, 272-3
culture. See culture
development bank lending guidelines.
See development bank lending
guidelines
due process, 282
economic stability. See economy
employment. See employment
environment. See environment
essential security. See national security
exceptions in IIAs
about, 250-2, 282-3
‘carve-outs’, 183
expropriation, 169-70, 171, 271-2
Fair and Equitable Treatment, 282
guidelines
about, 273-4
Coalition for Environmentally
Responsible Economies (Ceres)
Principles, 276-7
Collevecchio Declaration on Financial
Services, 275-6
Equator Principles, 276
OECD Guidelines for Multinational
Enterprises, 274
Santiago Principles, 277
UN Global Compact, 275
human rights. See human rights
and investor protection, 183, 251, 280-2
‘legitimate public welfare objectives’,
271-2
legitimate takings, 176-8
National Treatment exception, 103-4
necessity. See necessity
police powers, 174-5, 271-2
proportionality, 280-2
security. See national security
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public interest (cont.)
soft law, 283
and sustainable development, 252-6
transparency, 282

public morals, culture and, 268

public order, culture and, 267-8

race. See ethnicity
regional development bank lending
guidelines, 279
restitution. See compensation
revenue enhancement rationale for FDI,
20-3
risk
main investment risks, 307
mitigation, 308-10
national security, 285-6
Political Risk Insurance. See Political
Risk Insurance
safeguards against non-commercial risks,
37-8
rule of law
FDI and, 307
World Justice Project Rule of Law Index,
318
Rules on Transparency in Investor-State
Dispute Settlement, 59-60
Russia
bilateral investment treaties, 37
countermeasures, 292-3
economic growth, 15
economic sanctions, 292
Energy Charter Treaty, 40
Most Favoured Nation provision, 112-13
National Treatment, 104
New Development Bank, 60
post-colonialism, 10-11

Salini Test, 4-5, 77-9, 80-1, 148
sanctions, economic. See economy
Santiago Principles, 277
Saudi Arabia, Sovereign Wealth Fund, 87
screening laws. See national security
security. See national security
‘shall observe any obligation it may have
entered into’, 146-7
Singapore
Corporate Social Responsibility, 273
dispute settlement, 223-4
environment, 258
National Treatment, 97-8, 101, 102
public interest, 252

social or political instability, risk of, 307
SOEs. See state-owned enterprises
soft law. See development bank lending
guidelines; public interest,
guidelines
South Africa
employment, 266
indigenization measures, 104, 159
National Treatment, 100
New Development Bank, 60
Sovereign Wealth Funds, 87
sovereignty. See also police powers
dispute settlement and, 214-16
economic sovereignty, 27, 63-4
expropriation and, 157
sovereign rights, 2
Spain
dispute settlement, 224-5
Most Favoured Nation clauses, 116-17
post-colonialism, 10-11
specific performance, 209
State Immunity Doctrine, 217-18
state-owned enterprises
as investors, 86-7
national security, 86
state responsibility
arising of, 66
ILC Articles, 66
state-to-state dispute settlement. See
dispute settlement
sustainable development
Corporate Social Responsibility and, 273
IFC Performance Standards, 48-9
public interest and, 252-6

taxation
cost reduction rationale for FDI, 20-3
Friendship, Commerce and Navigation
agreements, 9
and international investment law, 325-6
Most Favoured Nation clauses, 97-8, 113
National Treatment, 97-8
performance requirements, 92
police power, 176
removal of concessions, 131
state power, 157
treaties, 21, 113
technology transfer advantages of FDI,
23-4
Trans Pacific Partnership
about, 42-3
compensation, 197-8
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Partnership
about, 43-4
dispute settlement, 215-16, 228, 245-6
Fair and Equitable Treatment, 126-7,
130-1
Full Protection and Security Standard,
145
legitimate takings, 176, 179
public interest, 255, 256, 271-2
transparency
Fair and Equitable Treatment, 125, 132

and Fair and Equitable Treatment, 152-3

investor-state dispute settlement, 227-8
lack of, 307
provision, 152-3
public interest, 282
UNCITRAL Rules, 228, 242, 243
use of, 154-5
treaties and conventions
about, 33-4
BITs. See bilateral investment treaties
constitutional status, 67-8
dualism, 67
and economic sovereignty, 63-4
force of, 67-8
Free Trade Agreements, 40
Friendship, Commerce and Navigation
agreements, 34-5
TIAs. See international investment
agreements
importance, 63
monist approach, 67-8
private investment contracts, 61-3
Regional Trade Agreements, 40
source of law, 28
treaty shopping, 82, 88, 117, 120-1
tribunals. See arbitration
TRIMS. See Agreement on Trade Related
Investment Measures
TRIPS. See Agreement on Trade Related
Aspects of Intellectual Property
TTIP. See Transatlantic Trade and
Investment Partnership
TTP. See Trans Pacific Partnership

umbrella clauses
blanket protection, 146
breach of contract, 146, 148, 149
claims, 147-9

Index

Fair and Equitable Treatment, 148-9

Full Protection and Security Standard,
148-9

importance, 145

language, 146-7

presentation, 146

‘shall observe any obligation it may have
entered into’, 146-7

UNCITRAL

about, 59, 242-3

arbitration costs, 247

Investment Policy Hub, 60

Rules on transparency in investor-state
dispute settlement, 59-60, 228, 242

United Kingdom

admission of investments, 69

Asian Infrastructure Investment Bank, 61

colonial period, 8

dispute settlement, 226-7

employment, 265-6

expropriation, 181

Fair and Equitable Treatment, 138

FDI studies, 23-4

free market economics, 14-15

‘freely usable currency’, 191

Full Protection and Security Standard,
138

LCIA. See London Court of International
Arbitration

Most Favoured Nation provision, 113

Multilateral Treaty on Investment, 57-8

multinational corporations, 21

National Treatment, 99

nationalization, 159

post-colonialism and gunboat
diplomacy, 10-11

property, concept of, 16

source of FDI, 19-20

Suez Crisis 1956, 11

United Nations. See also UNCITRAL

Declaration of Permanent Sovereignty
over Natural Resources, 12

economic sanctions, 292-3

Global Compact, 275

New International Economic Order, 13

post-colonialism, 12

United States. See also Iran-US Claims

Tribunal; North American Free
Trade Agreement
admission of investments, 69-70
bilateral investment treaties, 35
colonial period, 9
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United States (cont.)

Committee on Foreign Investment
(CFIUS), 290-1

Corporate Social Responsibility, 273

countermeasures, 292-3

‘cultural imperialism’, 25, 267

dispute settlement, 215-16, 222, 227-8

economic sanctions, 292

economic stability, 296

employment, 264-5

environment, 258

Fair and Equitable Treatment, 126,
134-5, 325-6

free market economics, 14-15

‘freely usable currency’, 191

Friendship, Commerce and Navigation
agreements, 34

Full Protection and Security Standard,
140

indirect expropriation, 164-5

legitimate takings, 175-6

Model BIT, 4, 39

monism, 67-8

Most Favoured Nation clauses, 111

multinational corporations, 21

national security, 286-7

National Treatment, 101, 102

Overseas Private Investment Corporation,
312

property, concept of, 16

public interest, 253

share of FDI, 19-20

source of FDI, 19-20

Suez Crisis 1956, 11

Supreme Court, reference to, 101

taxation, 325-6

Trans Pacific Partnership, 42-3

Transatlantic Trade and Investment
Partnership, 43-4

transparency, 152-3

valuation
book value, 199-200
cost of the investment method (sunk
costs method), 204-6
discounted cash flow, 201-3
liquidation value, 203-4

process, 198-9
replacement value, 200-1
review of decisions, 199

Vattel, Emmerich de, 11

VCLT. See Vienna Convention on the Law

of Treaties

Vienna Convention on the Law of Treaties
bilateral investment treaties, 39
Fair and Equitable Treatment, 135
Most Favoured Nation clauses, 115
preambular language, 252
public interest, 271-2
reference to, 28
treaty non-performance, 67

Vietnam
Law on Foreign Investment, 72-3
National Treatment, 101, 102
public interest, 256

World Bank
about, 45-6
Doing Business project, 317-18
ICSID. See International Centre for the
Settlement of Investment Disputes
International Finance Corporation,
47-9
Multilateral Investment Guarantee
Agency, 46-7
World Justice Project Rule of Law Index,
318
World Trade Organization
about, 50-1
Dispute Settlement Understanding, 209,
221-2, 324-5
environment, 258
and foreign investors, 51
General Agreement on Trade in Services,
51-3
incentives, 319
monetary remedies, 209
public health, 261-2
public interest, 254-5
TRIMS. See Agreement on Trade Related
Investment Measures
TRIPS. See Agreement on Trade Related
Aspects of Intellectual Property
WTO. See World Trade Organization
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