
Cambridge University Press
978-1-107-15825-2 — Implementing Article 3 of the United Nations Convention on the Rights of the Child

Edited by Elaine E. Sutherland , Lesley-Anne Barnes Macfarlane 

Frontmatter

More Information

www.cambridge.org© in this web service Cambridge University Press

IMPLEMENTING ARTICLE 3 OF THE

UNITED NATIONS CONVENTION ON THE
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Best Interests, Welfare and Well-being

The UN Convention on the Rights of the Child is acknowledged as a
landmark in the development of children’s rights. Article 3 makes the
child’s best interests a primary consideration in all actions concerning
children and requires States Parties to ensure their care and protection.
This volume, written by experts in children’s rights from a range of
jurisdictions, explores the implementation of Article 3 around the world.
It opens with a contextual analysis of Article 3, before offering a critique
of its implementation in various settings, including parenting, religion,
domestic violence and baby switching. Amongst the themes that emerge
are the challenges posed by the content of ‘best interests’, ‘welfare’ and
‘well-being’; the priority to be accorded them; and the legal, socio-
economic and other obstacles to legislating for children’s rights. This
book is essential for all readers who interact with one of the Convention’s
most fundamental principles.

elaine e. sutherland is Professor of Child and Family Law at the
Law School, University of Stirling, Scotland, and Distinguished Professor
of Law at Lewis & Clark Law School, Portland, Oregon.

dr lesley-anne barnes macfarlane is Lecturer in Child and
Family Law at Edinburgh Napier University and has practised as a
solicitor in Scotland, specialising in Child and Family Law.
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Law Society and the Ontario Bar Association in 2009. In 2013,
Professor Bala was elected a Fellow of the Royal Society of Canada.
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government agencies and been involved in numerous state and federal
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research achievements in the field of family and divorce.

ioana cismas Dr Ioana Cismas is Lecturer in Law at the Stirling Law
School. Prior to moving to Scotland, Ioana was a scholar-in-residence at
the Center for Human Rights and Global Justice at NYU School of Law.
In 2013, she served as Consultant to the UN Special Rapporteur on
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fellow at the Geneva Academy and provided legal and policy advice to a
number of stakeholders, including the Swiss Federal Department of
Foreign Affairs. From 2009 to 2012, she acted as legal advisor to a
member of the UN Human Rights Council Advisory Committee. In the
past, her work for international NGOs and research institutions centered
on humanitarian engagement and accountability of non-state actors,
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PhD in International Law (summa cum laude) from the Graduate Insti-
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churches and other religious non-state actors under international law,
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advisor to the Scottish Parliament’s Education, Culture and Sport com-
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there focused on child protection law and children’s rights. She is author
of Child Abuse, Child Protection and the Law (2008) and co-editor (with
Elaine E. Sutherland) of Children’s Rights in Scotland (3rd ed., 2009).
Alison and her husband Jim emigrated to Aotearoa New Zealand in
2007. She is now a senior lecturer in the Faculty of Law at the University
of Auckland. Her research there has focused on youth justice. She is
author of Youth Advocates in Aotearoa/New Zealand’s Youth Justice
System (2012) and (with Khylee Quince) Youth Justice in Aotearoa New
Zealand: Law Policy and Critique (2014). Alison and Jim’s daughter
Rachael was born in 2010. She has deepened considerably her parents’
understanding of children’s rights in practice. Experiential learning has
never been so tiring, or so much fun.

nancy e. dowd Nancy E. Dowd is the David Levin Chair in Family Law
at the University of Florida Levin College of Law. She is the immediate
past Director of the Center on Children and Families at UF. She is widely
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juvenile justice, and race and gender analysis. Most recently she has edited
two collections on juvenile justice and completed a volume on masculin-
ities theory, as well as a series of articles on African American boys.

john eekelaar John Eekelaar, LLB (London, 1963), BCL (Oxon, 1965),
MA (Oxon, 1967) held a Rhodes Scholarship from 1963 to 1965, and was
awarded theVinerian Scholarship in 1965.Hewas called to the bar in 1968 at
the Inner Temple. Hewas a tutorial fellow at Pembroke College from 1965 to
2005; held a CUF lecturership from 1966 to 1991, and was Reader in Law
until 2005. He was a founder member of the International Society of Family
Law and its President from 1985 to 1988, and founding co-editor of the
International Journal of Law, Policy and the Family. In collaboration with
social scientists, he has carried out empirical research into child protection,
financial consequences of divorce, post-separation parenting and the deliv-
ery of family justice, and he has written on a wide range of topics, including
children’s rights. He was elected to a Fellowship of the British Academy in
July 2001 and to a Distinguished Visiting Fellowship by the New Zealand
Law Foundation in 2005. He retired from teaching in 2005. From 2005 to
2009 he was Academic Director at Pembroke College. His books include
Family Security and Family Breakdown (1971), Family Law and Social Policy
(1978, 1984),RegulatingDivorce (1991),Family Law and Personal Life (2006,
2007) and (with Mavis Maclean) Family Justice (2013).
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linda d. elrod Linda D. Elrod is the Richard S. Righter Distin-
guished Professor at Washburn University School of Law and Dir-
ector of the Children and Family Law Center. She was a Fulbright
Senior Specialist for the Dublin Institute of Technology and received
the Roy A. Myers Excellence in Research faculty award. She serves on
the Council for the American Bar Association Family Law Section
and on the US Secretary of State Legal Adviser’s Advisory Committee
on Private International Law. She has been Editor-in-Chief of the
ABA Family Law Quarterly since 1992; is past chair of the ABA
Family Law Section; was co-chair of the ABA Child Custody Pro
Bono Advisory Board; and served on the Steering Committee on
the Unmet Legal Needs of Children. She chaired the drafting com-
mittee for the ABA Standards for Lawyers Who Represent Children
in Abuse and Neglect Cases. In 2000, she coordinated an inter-
national, interdisciplinary think tank on ‘High Conflict Custody
Cases – Reforming the System for Children’. She was an official
observer to the Hague Conference, which drafted the Hague Conven-
tion on the International Enforcement of Child Support and Other
Forms of Family Maintenance (2007). For the Uniform Law Commis-
sion, she is the Reporter for drafting a Family Law Arbitration Act;
Reporter for the Joint Editorial Board on Family Law; and was
previously the Reporter for the Uniform Child Abduction Prevention
Act. She founded and chaired the Family Law Section of the Kansas
Bar Association and has served on the Kansas Supreme Court Child
Support Advisory Committee since its inception in 1987. She
has authored a national child custody treatise, a two-volume Kansas
family law treatise and co-authored a family law textbook. She has
written dozens of articles and has spoken at international, national
and regional programs.

mark henaghan Mark Henaghan, BA, LLB (Hons) (Otago) is
Professor and Dean of the Faculty of Law at Otago University
in New Zealand and is a barrister and solicitor of the High Court
of New Zealand. Mark specialises in family law and is particularly
interested in children’s rights. Mark has written extensively on family
law matters and he is co-author of Family Law Policy
in New Zealand (4th ed., 2013) and joint author of Family Law in
New Zealand (16th ed., 2014). Mark is also the joint author of
Relationship Property on Death (2004), which won the 2004 JF
Northey prize for the best published law book by legal academics
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in New Zealand. He is the sole author of Health Professionals and Trust:
The Cure for Healthcare Law and Policy (2012) and Care of Children
(2005). He has written more than 150 articles and book chapters on
family law published in family law journals and books around the world.
Mark also provides legal advice on family law matters to lawyers and
barristers from New Zealand and overseas on a regular basis.

ursula kilkelly Ursula Kilkelly is Professor of Law at the School of
Law, University College Cork (UCC). She has published many books and
peer-reviewed articles on children’s rights, focusing on challenges of
implementation in different settings like youth justice and healthcare.
She has undertaken multiple empirical studies into children’s rights,
examining national implementation against the standards of the UN
Convention on the Rights of the Child working with national and
international human rights institutions like the (Irish) Ombudsman for
Children and the Council of Europe with whom she has worked closely
for many years. She has been undertaking a major study on child rights
advocacy in Ireland, with the support of the Atlantic Philanthropies,
seeking to understand how civil society works with children’s rights.
She directs the Child Law Clinic at UCC supporting her students to
work with lawyers to advance children’s rights through litigation and law
reform. Together with her research team, she is undertaking research on
issues like child participation, children and the environment and child-
friendly social services. Her research is funded by the Department of
Children and Youth Affairs, the Irish Penal Reform Trust, the Heritage
Council, the International Juvenile Justice Observatory and the Irish
Research Council. She is currently partner with London’s Coram
Children’s Legal Centre, the International Juvenile Justice Observatory
and the Aire Centre on three EU-funded projects to advance children’s
rights training for professionals. Her profile can be found on Research-
Gate, Academia.edu and LinkedIn, and she is on Twitter @ukilkelly.

claire mcdiarmid Dr Claire McDiarmid is Reader in Law at the
University of Strathclyde in Glasgow where she has worked since 1999.
Her teaching is in the area of criminal law in which she has published
widely, and she has a particular research interest in children who commit
serious crimes and, more generally, in the way in which the law impacts on
and deals with children. She has recently introduced a master’s-level class,
which she coordinates and teaches, in childhood and crime. She has written
on the Scottish children’s hearings system and she was a member of the
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children’s panel for the city of Glasgow from 1996 to 2006. Her work is
underpinned by an interest in rights as they apply to and are used by
children. She is the author of Childhood and Crime (2007) and, more
recently, she has been undertaking work on a defence for children who
offend. She was a member of the programme team for the Scottish Univer-
sities Insight Institute’s 2015 series of events on ‘Children and Young
People’s Experiences and Views of Poverty and Inequality: Policy and
Practice Implications’ and co-authored its policy briefing paper on Poverty
and Children’s Rights, Civic and Political Engagement. She has just com-
pleted a term as the Head of the Humanities and Social Sciences Graduate
School at Strathclyde and the Associate Dean (Postgraduate Research).

lesley-anne barnes macfarlane Dr Lesley-Anne Barnes
Macfarlane is Lecturer in Child and Family Law at Edinburgh Napier
University. Her research interests lie mainly in the fields of child law, private
law and children’s rights. She practiced as a solicitor for six years before
taking up her present position.While in practice, she specialised in child and
family law, becoming an accredited lawyer-mediator and an associate with
MHD Solicitors, Edinburgh. She received child client referrals from lawyers
throughout the UK and was routinely appointed as CourtWelfare Reporter
and Curator ad Litem in complex proceedings involving children. Lesley-
Anne has been a trustee on the board of the Scottish Child Law Centre,
edited the child law sections ofButterworths Scottish Family Law Service and
was Division Head for Children and Childcare in Greens Annotated Social
Work Statutes. Recent publications with a focus on children and their
best interests include: ‘The Children and Young People (Scotland)
Bill’ (2013)‘F v F: MMR Vaccine – welfare need or welfare norm?’ (2014);
‘Taking care of the small: Article 6 of the Convention on the Rights of the
Child and childhood accidental injury claims in Scotland’ (2015).

kenneth mck. norrie Kenneth McKenzie Norrie has taught
family law for over thirty years. Though originally a medical lawyer,
he developed, via his early work on children’s consent to medical
intervention, an interest in the parent-child relationship. His main
interests today include child protection processes and families revolv-
ing around same-sex couples. He has published extensively in Scottish
child law, including the major works The Law Relating to Parent and
Child in Scotland, now in its third edition, and Children’s Hearings in
Scotland. As well, he writes on private international law aspects of
family law, especially same-sex families, comparative law and legal
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history. Professor Norrie served as Head of Strathclyde Law School
between 2001 and 2007, and acted as a member of the Children’s
Panel (the quasi-judicial tribunal dealing with vulnerable, neglected
and abused children, and children who have committed offences) for
ten years. He has been a visiting scholar at a number of institutions
around the world, including the Universities of Regensburg (Ger-
many), Vienna (Austria), Sydney (Australia) and Cape Town (South
Africa), and the Victoria University of Wellington in New Zealand. He
acted as Parliamentary Adviser to the Scottish Parliament as it con-
sidered the Family Law (Scotland) Act 2006, the Adoption and Chil-
dren (Scotland) Act 2007 and the Children’s Hearings (Scotland)
Act 2011.

janys m. scott Janys M. Scott is a graduate of Cambridge University
where she studied history and law at Newnham College. She qualified as
a solicitor in England and then in Scotland and was called to the Bar in
Scotland in 1992. She was appointed part-time sheriff in 2005 and took
silk in 2007. She is a noted authority on family law at the Scottish Bar.
She regularly appears in the Inner House and Outer House of the Court
of Session, and has made successful appeals to the UK Supreme Court.
She has particular expertise in matters relating to child care and financial
cases arising from family disputes. She has been instructed counsel in
numerous reported cases, including Principal Reporter v K [2010] UKSC
56, which involved an unmarried father’s right to be heard, challenging
legislation on human rights grounds. She featured as The Times News-
paper’s “Lawyer of the Week” on 2 August 2012, following victory in the
Supreme Court for Jessamine Gow, who was claiming financial provision
after the breakdown of a cohabiting relationship. Her publications
include Education Law in Scotland 2nd ed. (2016); The Laws of Scotland,
Stair Memorial Encyclopaedia (education section) (2010) and Scottish
Human Rights Service (family and education sections). She co-edits
Family Law Reports, and is the Chairman of the Advocates’ Family Law
Association.

marit skivenes Professor Marit Skivenes has a PhD in political
science and is a faculty member at the Department of Administration
and Organization Theory, University of Bergen, Norway. She is the
principal investigator on several international research projects on child
protection system in Norway, Finland, England and the United States.
Skivenes has written numerous scientific works on child protection
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decision making, migrant children, and child welfare system and broader
welfare issues, as well as the impact of communication and publicity in
theory and practice. Her work has been published in the Journal of
Children´s Rights; Child and Family Social Work; Human Relations;
International Social Work; Acta Sociologica, to mention some. She has
published two books on whistle blowing, and co-edited three books for
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PREFACE

There is no shortage of literature on the United Nations Convention on
the Rights of the Child or aspects thereof. That is hardly surprising, given
its critical importance in recognising children as rights-holders and its
rapid and almost universal ratification by countries around the world.
While ratification is vital, the real test of the impact of a treaty lies in the
extent to which its provisions are being implemented at regional and
local level. This volume addresses that issue in respect of one of the
fundamental principles of this Convention, Article 3, which makes
the child’s best interest a primary consideration in all actions concerning
children and requires States Parties to ensure their care and protection.

The origins of this volume lie in the Convention on the Rights of the
Child: Implementation Project (CRC-IP) and its third, annual collo-
quium, which took place in Edinburgh, Scotland in June 2015. The
CRC-IP was established by Elaine E. Sutherland in 2012 in the belief
that, while large, multi-stream conferences have much to offer, there is a
distinct value in bringing a smaller group of experts from around the
world together to discuss the progress that had been made in implement-
ing the Convention and to focus on one article at a time.

That validity of that belief was confirmed by the hugely successful
colloquia that have taken place to date. The first, examining Article 12
(the child’s right to be heard), was organised by Alison Cleland in 2013 at
the University of Auckland, New Zealand, and the second, addressing
article 6 (the child’s right to life, survival and development), was arranged
by Lize Mills at the University of Stellenbosch, South Africa in 2014.
Articles expanding on papers from these colloquia can be found in
the New Zealand Law Review1 and the Stellenbosch Law Review,2

respectively.

1 [2013] New Zealand Law Review 333–504.
2 (2015) 26 Stellenbosch Law Review 254–442.
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The participants in the third colloquium gathered at the Mackenzie
Building, Old Assembly Close, just off the High Street in Edinburgh, and
we are immensely grateful to the Faculty of Advocates for donating the
use of its superb conference facility and for providing refreshments
throughout each day. The Clark Foundation for Legal Education kindly
funded a reception each evening and met administrative and other
essential expenses.

Following a welcome from James Wolffe, QC, Dean of the Faculty of
Advocates, the Right Honourable Lord Gill, recently retired Lord Presi-
dent of the Court of Session, opened the colloquium. After two days of
papers followed by lively discussion, both during the colloquium and in
even more relaxed settings later in the day, the participants were charged
to reflect on their papers and to write the chapters that follow.

Further hospitality, in the form of a closing dinner, was generously
provided by the Law Society of Scotland and its President, Christine
McLintock, gave a gracious farewell address to the participants. The
enthusiasm with which all parts of the legal profession in Scotland
embraced the colloquium is a tribute to the support for children’s rights
in the country.

We were most gratified when Cambridge University Press accepted
our proposal for publication and we appreciate the work done by Finola
O’Sullivan and her team.

A special word of thanks goes to our spouses, John P. Grant and Ross
Macfarlane, for their unflagging support before, during and after the
colloquium and throughout the preparation of this manuscript.

Finally, our deepest gratitude goes to the contributors to this volume.
Not only were they a source of tremendous intellectual stimulation, but
their enthusiasm, commitment and consummate professionalism made
the task of editing the book a pleasure.

Elaine E. Sutherland

Lesley-Anne Barnes Macfarlane

June 2016
Edinburgh, Scotland
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