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Right s and RetRenchment

his groundbreaking book contributes to an emerging literature that 
examines responses to the rights revolution that unfolded in the United 
states during the 1960s and 1970s. Using original archival evidence and 
data, stephen Burbank and sean Farhang identify the origins of the coun-
terrevolution against private enforcement of federal law in the irst Reagan 
administration and then (1) measure the counterrevolution’s trajectory in 
the elected branches, court rulemaking, and the supreme court, (2) evalu-
ate its success in those diferent lawmaking sites, and (3) test key elements 
of their argument. Finally, the authors leverage an institutional perspective 
to explain a striking variation in their results: although the counterrevolu-
tion largely failed in more democratic lawmaking sites, in a long series of 
cases little noticed by the public, an increasingly conservative and ideologi-
cally polarized supreme court has transformed federal law, making it less 
friendly, if not hostile, to the enforcement of rights through lawsuits.

Stephen B. Burbank is david Berger Professor for the administration 
of Justice at the University of Pennsylvania Law school. he is editor 
(with Barry Friedman) of Judicial Independence at the Crossroads: An 

Interdisciplinary Approach (2002) and the author of numerous articles 
drawing on interdisciplinary perspectives. he served as chair of the Board 
of the american academy of Political and social science. Burbank was a 
member of the national commission on Judicial discipline and Removal 
and a principal author of its report.

Sean Farhang is Professor of Law and associate Professor of Political 
science and Public Policy at the University of california, Berkeley. he is 
the author of he Litigation State: Public Regulation and Private Lawsuits 

in the US (2010), which received the gladys m. Kammerer award from 
the american Political science association for the best book in the ield 
of Us national policy, as well as the c. herman Pritchett award for the best 
book on law and courts.
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PReFace and acKnOWLed gment s

he genesis of this project lay in our shared recognition that Farhang’s 
book, he Litigation State (2010), while chronicling the revolution that 
started in the late 1960s as a result of congressional choices to stimulate 
private enforcement of federal rights through statutory attorney’s fees and 
damages provisions, only lightly touched its atermath. Focused elsewhere, 
he Litigation State did not explore retrenchment of private enforcement 
by any of the lawmaking institutions of the federal government. hus it 
also did not consider the possibility that the judiciary enjoys a privileged 
position to use procedure for the purposes of retrenchment.

in this book, we report the results of a multi-year project that we 
designed to map the atermath of the revolution in private enforcement 
that is the focus of he Litigation State. in thinking about the deinition 
and scope of our project, we decided early on that we would not study 
either eforts to reduce federal judicial power through court-curbing 
(e.g.,  jurisdiction stripping) bills or cases involving judicial review of 
administrative action (or inaction). although court-curbing has been 
described in terms of retrenchment (of judicial power) (staszak 2015), it 
can be designed either to promote or retard private enforcement of federal 
rights. similarly, although decisions on administrative agency power may 
afect the enforcement of federal law, they bear no necessary connection to 
private enforcement.

instead, we sought to identify issues that are widely acknowledged 
as critical to the infrastructure of private enforcement of federal rights. 
among the cases raising such issues that we decided to study, those 
 involving private rights of action, damages and attorney’s fees involve only 
federal claims. standing cases are potentially broader, but very few cases 
triggering article iii or prudential standing issues arise under state law,1 
and the doctrine applies to all cases in federal court – that is, the doctrine 

1  Of the standing issues in the dataset we created, which we discuss in chapter 4, only 2 of 
112 (1.8%) involved state law claims.
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is transsubstantive. cases interpreting Federal Rules of civil Procedure 
that predictably afect private enforcement (e.g., Rule 23, the class action 
rule) oten involve state law claims, but, again, the resulting interpretations 
apply equally to federal claims. Finally, we restricted the arbitration cases 
we studied to those in which the claimant sought to litigate federal claims, 
a choice that relected not only our deinition of scope but also awareness 
that diferent legal standards apply as between federal and state claims 
when the question is whether an arbitration agreement can be disregarded 
consistently with the Federal arbitration act (Faa).

hus circumscribing our study’s domain, we were conversant with a 
large literature concerning attacks on lawyers and litigation, and we knew 
that other authors had chosen diferent parts of the litigation landscape, 
and diferent statutes, cases, or Federal Rules, to illustrate their claims 
about those attacks. We were also aware that little of the anti-litigation 
literature was grounded in systematically collected data, with the result 
that readers could not determine whether the picture of litigation painted 
by an author was representative. We believed that a systematic approach 
combining both qualitative and quantitative analysis – a multi-method 
research strategy – was overdue.

although inclined to restrict this project to the phenomenon chroni-
cled in he Litigation State, and thus to study only legal issues pertinent 
to the private enforcement of federal rights, we considered expanding it to 
include matters deemed salient by other scholars, both at the beginning of 
the work and in response to comments or suggestions made by those read-
ing drats of the articles that we prepared as the foundation of this book. 
as a result, early on we seriously considered extending our horizons, and 
our data collection, to include all or part of the landscape of tort reform. 
moreover, we considered gathering data on such issues as preemption of 
state law and state sovereign immunity.

Our decisions not to expand the project in these directions were driven 
by a number of related concerns. First, there is a limit to the amount of 
data that can be gathered and analyzed within a reasonable time and at 
 reasonable expense. second, whether the question was covering tort 
reform, sovereign immunity, or preemption, we were concerned, at a 
macro level, about loss of focus, and at a micro level about consistency in 
the meaning of the data that we aggregated.

We were fortiied at the macro level by our archival research, which, 
as we discuss in chapter 2, strongly suggests that the counterrevolu-
tion gained traction in the irst Reagan administration as an ideological 
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campaign against private litigation as a tool of federal policymaking.2 he 
choice to restrict the project was also supported by our empirical inding 
that retrenchment of private enforcement preceded tort reform on the fed-
eral legislative agenda during the Reagan years, thereater merging with 
the broader national campaign to shield business from the efects of pro-
litigation incentives, substantive and procedural, that oten lies under the 
banner of tort reform.

at the micro level, if the goal is to determine whether a bill, rule proposal, 
or court decision favors or disfavors private enforcement of federal rights, 
it is essential not to include issues that are not salient for that project, such 
as preemption (of which Faa cases involving state law claims are a subset), 
and prudent not to include issues that are predictably overlaid with the 
baggage of federalism, such as sovereign immunity. We acknowledge, of 
course, that supreme court decisions concerning issues like preemption 
and sovereign immunity may be driven in part by the justices’ preferences 
concerning litigation, but we are not persuaded either that such views are 
fungible with attitudes about private enforcement of federal rights or that 
it would be sensible to aggregate them into the same analysis.

Portions of this book have appeared in articles and a book chapter that 
have been published during the course of the larger project (Burbank 
and Farhang 2014, 2015, 2016a, 2016b). We have updated most previ-
ously reported data through 2014 and provide empirical analyses not 
reported in earlier work. We have also supplemented qualitative material 
with the fruits of additional archival research, notably in the papers of the 
irst Reagan administration (chapter 2) and the records of the advisory 
committee on civil Rules (chapter 3). he major beneit of proceeding in 
this manner, however, has been the opportunities it has aforded us to con-
sider the suggestions of numerous colleagues who read and commented on 
drats. heir comments have enabled us to reine, and hopefully improve, 
our account of what are, ater all, complex phenomena unfolding over a 
long period of time. to that end, we have presented drats of parts of this 
project, and received helpful comments, at workshops, conferences, and 
symposia held at the University of Pennsylvania Law school, University 
of california, Berkeley, school of Law, northeastern Law school,  

2  his research also fortiied our decision not to include bills or cases whose provisions or 
holdings were equally applicable to public enforcement of federal law. For the reasons we 
discuss concerning Rule 23, however, no such decision-rule applies to the Federal Rules 
of civil Procedure.
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dePaul University college of Law, Boston University Law school, and 
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tobias Wolf, and steve Yeazell. We are also indebted to the anonymous 
readers who provided comments on the proposal for this book.

in his capacity as Reporter of the irst advisory committee on civil 
Rules, dean charles clark wrote to his colleagues that “listing is always 
dangerous because of possible omissions” (Burbank 2002: 1044). We are 
mindful of the magnitude of that risk when seeking to acknowledge the 
many colleagues who have sought to improve our work over the course of 
four years, and we ask the indulgence of any who do not appear in this list 
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We have received invaluable research assistance from numerous stu-
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Fordin, noah Kolbi-molinas, Omar madhany, gregory manas, mark 
mixon, sonny Pannu, emily Reineberg, aadika singh, and alex Ussia. 
Finally, we are grateful to ed greenlee and his colleagues at the Biddle 
Library of the University of Pennsylvania Law school, particularly Ben 
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script. to them we owe a special debt of gratitude.
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