
Cambridge University Press
978-1-107-13237-5 — Copyright Law in an Age of Limitations and Exceptions
Edited by Ruth L. Okediji 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

       Copyright Law in an Age of 
Limitations and Exceptions 

  Copyright Law in an Age of Limitations and Exceptions  brings together leading copy-
right scholars and the i eld’s foremost authorities to consider the role of copyright law 
in shaping the complex social, economic, and political interactions that are crucial for 
cultural productivity and human l ourishing. The book addresses dei ning issues facing 
copyright law today, including justii cations for copyright law’s limitations and excep-
tions (L&Es), the role of authors in copyright, users’ rights, fair use politics and reform, 
the three-step test in European copyright law, the idea/expression principle with respect 
to functional works, limits on the use of L&Es in scientii c innovation, and L&Es as a 
tool for economic development in international copyright law. The book also presents 
case studies on the historical development of the concept of “neighboring rights” and 
on Harvard Law School’s pioneering model of global copyright education, made pos-
sible by the exercise of L&Es across national borders. 

 Ruth L. Okediji is the William L. Prosser Professor of Law and McKnight Presidential 
Professor at the University of Minnesota Law School. A leading scholar in international 
intellectual property law, she has authored several books, United Nations studies, and 
numerous articles. She serves as a policy advisor to many governments and intergov-
ernmental organizations on issues relating to intellectual property, innovation, and 
economic development. She was a member of the U.S. National Academies Board on 
Science, Technology and Economic Policy Committee on the Impact of Copyright 
Policy on Innovation in the Digital Era.   

www.cambridge.org/9781107132375
www.cambridge.org


Cambridge University Press
978-1-107-13237-5 — Copyright Law in an Age of Limitations and Exceptions
Edited by Ruth L. Okediji 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

   Copyright Law in an Age of 
Limitations and Exceptions 

  Edited by  

 RUTH L. OKEDIJI 

 University of Minnesota Law School        

www.cambridge.org/9781107132375
www.cambridge.org


Cambridge University Press
978-1-107-13237-5 — Copyright Law in an Age of Limitations and Exceptions
Edited by Ruth L. Okediji 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

  One Liberty Plaza, 20th Fl, New York,  ny  10006,  usa     

  Cambridge University Press is part of the University of Cambridge.    

  It furthers the University’s mission by disseminating knowledge in the pursuit of 
education, learning, and research at the highest international levels of excellence.    

   www.cambridge.org   
  Information on this title:  www.cambridge.org/9781107132375     

  © Cambridge University Press 2017   

 This publication is in copyright. Subject to statutory exceptions 
and to the provisions of relevant collective licensing agreements, 
no reproduction of any part may take place without the written 
permission of Cambridge University Press.  

  First published 2017.    

   A catalogue record for this publication is available from the British Library.     

   isbn  978-1-107-13237-5 Hardback   

 Cambridge University Press has no responsibility for the persistence or accuracy of  url s 
for external or third-party internet websites referred to in this publication, and does not 
guarantee that any content on such websites is, or will remain, accurate or appropriate.   

www.cambridge.org/9781107132375
www.cambridge.org


Cambridge University Press
978-1-107-13237-5 — Copyright Law in an Age of Limitations and Exceptions
Edited by Ruth L. Okediji 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

    Dedication  

 To each of the authors in this volume— 

 your work continues to teach, challenge, provoke, and 

inspire generations; 

 and to ליְוׂןʓאל עʒ  (El Elyon), God Almighty, 

 Who has blessed me with these.   

www.cambridge.org/9781107132375
www.cambridge.org


Cambridge University Press
978-1-107-13237-5 — Copyright Law in an Age of Limitations and Exceptions
Edited by Ruth L. Okediji 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

vii

   Contents    

  Author Biographies   page   ix  

  Preface     xi  

     Introduction     1  

  1     Justii cations for Copyright Limitations and Exceptions     12 

 Pamela Samuelson   

  2     The Role of the Author in Copyright     60 

 Jane C. Ginsburg   

  3     A Few Observations about the State of Copyright Law     85 

 William F. Patry   

  4     Fetishizing Copies     107 

 Jessica Litman   

  5     Copyright in a Digital Ecosystem: A User Rights Approach     132 

 Niva Elkin-Koren   

  6     The Canadian Copyright Story: How Canada Improbably 

Became the World Leader on Users’ Rights in Copyright Law     169 

 Michael Geist   

  7     (When) Is Copyright Reform Possible?     206 

 James Boyle   

  8     Fair Use and Its Politics – at Home and Abroad     234 

 Justin Hughes   

www.cambridge.org/9781107132375
www.cambridge.org


Cambridge University Press
978-1-107-13237-5 — Copyright Law in an Age of Limitations and Exceptions
Edited by Ruth L. Okediji 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Contentsviii

  9     Flexible Copyright: Can the EU Author’s Rights Accommodate 

Fair Use?     275 

 P. Bernt Hugenholtz   

  10     The Limits of “Limitations and Exceptions” in Copyright Law     292 

 Jerome H. Reichman   

  11     Lessons from CopyrightX     315 

 William W. Fisher III   

  12     Rights on the Border: The Berne Convention and 

Neighbouring Rights     341 

 Sam Ricketson   

  13     How  Oracle  Erred: The Use/Explanation Distinction and 

the Future of Computer Copyright     375 

 Wendy J. Gordon   

  14     Reframing International Copyright Limitations and Exceptions as 

Development Policy     429 

 Ruth L. Okediji   

  Index     497   

www.cambridge.org/9781107132375
www.cambridge.org


Cambridge University Press
978-1-107-13237-5 — Copyright Law in an Age of Limitations and Exceptions
Edited by Ruth L. Okediji 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

ix

    Author Biographies      

  James Boyle  is the William Neal Reynolds Professor of Law, School of Law, Duke 

University, Durham, North Carolina, USA. 

  Niva Elkin-Koren  is Professor of Law and Director of the Haifa Center for Law and 

Technology, Faculty of Law, University of Haifa, Israel. 

  William W. Fisher III  is the WilmerHale Professor of Intellectual Property Law, 

Harvard Law School, Harvard University, Cambridge, Massachusetts, USA. 

  Michael Geist  is the Canada Research Chair in Internet and E-commerce Law, 

Faculty of Law, University of Ottawa, Canada. 

  Jane C.  Ginsburg  is the Morton L.  Janklow Professor of Literary and Artistic 

Property Law, Columbia Law School, Columbia University, New York, USA. 

  Wendy J. Gordon  is the William Fairi eld Warren Distinguished Professor at the 

School of Law, Boston University, Boston, Massachusetts, USA. 

  P. Bernt Hugenholtz  is Professor of Intellectual Property Law, Institute for 

Information Law at the University of Amsterdam, Amsterdam, Netherlands. 

  Justin Hughes  is the William H. Hannon Distinguished Professor of Law, Loyola 

Law School, Loyola Marymount University, California, USA. 

  Jessica Litman  is the John F. Nickoll Professor of Law and Professor of Information, 

University of Michigan Law School, Michigan, USA. 

  Ruth L. Okediji  is the William L. Prosser Professor of Law and McKnight Presidential 

Professor, Law School, University of Minnesota, Minneapolis, Minnesota, USA. 

  William F. Patry  is Senior Copyright Counsel, Google, USA. 

www.cambridge.org/9781107132375
www.cambridge.org


Cambridge University Press
978-1-107-13237-5 — Copyright Law in an Age of Limitations and Exceptions
Edited by Ruth L. Okediji 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Author Biographiesx

  Jerome H. Reichman  is the Bunyan S. Womble Professor of Law, School of Law, 

Duke University, Durham, North Carolina, USA. 

  Sam Ricketson  is Professor of Law, Melbourne Law School, University of 

Melbourne, Victoria, Australia. 

  Pamela Samuelson  is the Richard M. Sherman Distinguished Professor of Law; 

Co-Director, Berkeley Center for Law & Technology, School of Law, University of 

California, Berkeley, California, USA.   

www.cambridge.org/9781107132375
www.cambridge.org


Cambridge University Press
978-1-107-13237-5 — Copyright Law in an Age of Limitations and Exceptions
Edited by Ruth L. Okediji 
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

xi

    Preface     

  This book did not begin as a volume about copyright limitations and exceptions. 

Having spent countless hours in research, writing, and policy work, and especially 

having served as one of the lead technical experts for the Africa Group during the 

long, winding road to the World Intellectual Property Organization’s Marrakesh 

Treaty,  1   I most dei nitely did  not  want to contribute additional hours of my life to the 

study of copyright limitations and exceptions. My experience during the Marrakesh 

Treaty negotiations did, however, heighten my sensitivity to the trenchant tone of the 

global debate over the role of copyright law in promoting the public interest, more so 

in a pervasively digital world. The differences between those who believe that copy-

right law has run its course (or lost its way) and those who expect that copyright can 

live up to its goals (if we could only agree on what those are and how to achieve them) 

are most striking in the debate over copyright limitations and exceptions. 

 From the start, my principal interest was to consider whether copyright law 

could emerge intact given these intractable debates about what constitutes social 

welfare in our hyper-digital networked world. Do we need to strike a fundamen-

tally different kind of social bargain? If so, what kind of values should undergird a 

well-informed copyright system—one that rel ects how copyright can work more 

effectively for creators, users, and innovation? Importantly, my international pol-

icy work with developing and least-developed countries had left me dissatisi ed 

with the conventional theories that have long nourished copyright’s role in the 

production of cultural goods. 

 In a number of jurisdictions, copyright reform efforts had been stymied by com-

peting claims, usually with little or inconclusive empirical support, about the appro-

priate design of copyright for the digital, globally networked economy. At the same 

 1     The treaty is formally titled “Marrakesh Treaty to Facilitate Access to Published Works by Visually 
Impaired Persons and Persons with Print Disabilities.” It was signed in Marrakesh, Morocco, on June 
28, 2013. 
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time, widespread skepticism about copyright’s relevance seemed at an all-time high; 

and this in an era characterized by an abundance of creativity and new business 

models for the distribution and consumption of content. Copyright’s international 

public disfavor reinforced a prevalent view of copyright law as the last guard of an 

old, if glorious, age in which traditional content industries bartered with legislatures 

for new rules designed primarily to advance their own narrow interests. But, no mat-

ter the challenge or issue regarding copyright in the digital age, the policy discus-

sions seemed frustratingly to devolve into justii cations for more rights or battles over 

appropriate limitations and exceptions. 

 I chose not to embark on the traditional private intellectual journey of a scholar, 

but to bring together those who have spent most of their academic lives pondering 

copyright’s past, present, and future. This book thus rel ects the collective and dis-

tinctive wisdom of some of copyright law’s greatest intellectual leaders. Their life’s 

work and chief passion have been the development of a copyright law that delivers 

on its explicit social covenant to facilitate the production of, and access to, knowl-

edge, and in so doing to improve the odds for sustainable social, economic, cultural, 

and political progress. I asked each author to write about what is important to him 

or her. I said “write from your heart,” believing that whatever topic each author 

chose would speak to the conditions needed for copyright law to l ourish, help us 

understand aspects of copyright’s history better, and demonstrate new ideas for how 

copyright law could be improved. I believed that each author’s topic choice would 

serve as a “GPS” of sorts for her or his strongly felt instincts, ideas, and arguments 

about what is important to copyright law today, and how to prepare for the future of 

copyright in a difi cult and continuously evolving technological landscape. 

 In November 2014, many of the contributing authors convened in St. Helena, 

California, for a two-day workshop to discuss the i rst drafts of the chapters. This 

peer review process fostered debate, helped rei ne key arguments, encouraged 

rel ection, and enhanced the level of engagement between authors and across top-

ics. The book strongly rel ects the benei ts of those two days in St. Helena; the 

chapters collectively bring fresh perspective, new insight, and greater clarity to the 

unnecessary complexity of copyright law. Copyright law is fraught with tension, 

bloated in many respects and under great political pressure. Yet, as each author’s 

contribution illustrates, it remains a subject important enough to demand i delity 

to what makes copyright law important – the stewardship of human ingenuity for 

reward and progress. 

 I owe a large debt of gratitude to Bria Goldman who was my assistant at the 

University of Minnesota Law School until close to the i nish of the book. Bria 

stewarded the manuscript through several versions, and oversaw all the logistics 

for the workshop with great skill and remarkable efi ciency; that she did so in 

Minnesota’s subzero temperatures while we enjoyed the sunny Napa countryside 
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truly rel ects her remarkable grace. Special thanks also are due to Professor Pam 

Samuelson who graciously offered her home to host several workshop participants 

and the workshop itself. Those who have experienced Professor Samuelson’s gener-

osity as a mentor, teacher, or friend, will not be surprised to learn that her hospital-

ity extends well beyond reading and offering honest criticism of draft articles. She 

is famous for keeping conference “trains” on time (and on track!). I could not have 

asked for a more ideal venue to gather for serious conversation, rigorous feedback, 

delightful commentary throughout the day, and easy banter at night – all enhanced 

by a constant supply of good food. 

 Every successful book project requires a small army, and this one was no different. 

A number of anonymous academic reviewers started the process by giving Cambridge 

University Press (CUP) very positive reviews of my book proposal – you know who you 

are and I send you each my thanks. My discussions with Professor Peter Jaszi, Professor 

David Lange, and David Nimmer helped to clarify important aspects regarding the 

scope and content of the book; to each of them I owe thanks for their participation at 

different stages along the way. My editor, Matt Galloway, is without question one of 

the very best there is. Together with the team at CUP, he provided steady leadership, 

candid advice, and truly exceptional support throughout the process. Abundant thanks 

go to Ariane Moss, my research assistant at Harvard Law School. Ariane’s meticulous 

proofreading, cite checking, and editing, were done with great enthusiasm and excel-

lence. She supplied exactly what I needed to cross the i nish line, earning her a place 

in the RA Hall of Fame. Finally, Tucker Chambers, a graduate of the University of 

Minnesota Law School, on the heels of completing a judicial clerkship, proofread the 

entire manuscript and added his usual touch of excellence. 

 There are no words to adequately thank my husband and best friend, Tade 

O. Okediji. He offered consistent encouragement and prayed for me through this 

project; he is my good and perfect gift from God (James 1:17). 

 Above all, my praise and thanksgiving go to the God of my Lord and Savior Jesus 

Christ; it is He who arms me with strength and makes my way perfect (Psalms 18:32). 

 Ruth L. Okediji 

 Minneapolis, Minnesota 

 December 2016         
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