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This book explains how international financial law “works” and presents an
alternative theory for understanding its purpose, operation, and limitations. Draw-
ing on a close institutional analysis of the post-crisis financial architecture, it argues
that international financial law is often bolstered by a range of reputational,
market, and institutional mechanisms that make it more coercive than classical
theories of international law predict. As such, it is a powerful, though at times
imperfect, tool of financial diplomacy.

Expanded and revised, the second edition of Soft Law and the Global Financial
System contains updated material as well as an extensive new chapter analyzing
how international standards and best practices have been operationalized in the
US and EU in the wake of the financial crisis. It remains an essential tool for
understanding global soft law for political scientists, lawyers, economists, and
students of financial statecraft.

Chris Brummer is a professor of law at Georgetown University and the faculty
director of the Institute for International Economic Law. He is also the C. Boyden
Gray Fellow and project director of the Transatlantic Finance Initiative at the
Atlantic Council and a senior fellow at the Milken Institute.
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Preface to the New Edition

One of the great rewards of writing the first edition of Soft Law and the Global
Financial System was the enormous thanks received from people around the
world — from Berlin to Bangladesh — grappling with the rapid changes in the
infrastructure in international financial regulation following the 2008 crisis.
My objectives were modest: to provide a short theoretical handbook for those
of us in the midst of the change, while also giving an overview as to how the
new “system” for financial supervision “works.” Since then it has been referred
to by regulators, academics and law firm partners to orient their newcomers to
the field, as well as to inform more seasoned practitioners as to key develop-
ments in the expanding universe of international financial regulation.

But the world changes, as does soft law. Which is, of course, in part the
very purpose of informal, flexible rules. But in the seven years since [ first
embarked upon this project, dramatic changes have inhabited the inter-
national financial system and its accompanying regulatory apparatus, indeed
even more than | had imagined when the new system was taking shape. Just to
name a few:

e The Eurozone crisis that followed the 2008 financial crisis has given birth
to a slew of new developments in European financial regulation, includ-
ing the creation of the EU’s Banking Union;

e Both the Dodd-Frank Act (and subsequent SEC and CFTC regulations)
as well as dozens EU Directives and Regulations have been largely
operationalized to implement G20 commitments

e International standard setters like IOSCO have reorganized the way in
which they do business in order to accommodate growing interest and
influence from emerging markets;

e The FSB has adopted a more extensive charter outlining its relationship
to other international agenda and standard setting bodies; and

vii
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viii Preface to the New Edition

o Peer review processes have proliferated at the FSB, IOSCO and, notably,
the oldest standard setting body, the Basel Committee.

As these (and many other) changes have taken shape, so has the utility of
updating the book to reflect some of the more salient developments. More-
over, certain reforms — and especially EU-US efforts to coordinate regulatory
efforts — present an opportunity to not only theorize, but to also evaluate, how
theory has worked in practice as regulators ignore, implement, comply and
even in some instances “overcomply” with international standards. This new
edition consequently includes, among other things, a new chapter evaluating
how international soft law has been operationalized by transatlantic authorities
since the crisis, and identifies work still left to be done. As such it is both a
descriptive and theoretical contribution that, I believe, brings this book full
circle.

Of course, as with the first edition, this second cut does not (and does not try
to) speak to every change in international financial regulation since the book
was written in 2o11. Instead, my approach has been to target the issue areas that
best speak to question of soft law’s usage as a coordinating or compliance
enhancing device. As such, even as the breadth of the work has expanded, its
focus has not.

I do hope you enjoy the new edition.

Chris Brummer
Washington, D.C. 2015
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The prospect of writing a book on any subject can be daunting for just about
anyone, law professors included. Indeed, unlike the eighty-page law review
articles that dominate our field and are structured along consistent (and at
times repetitive) patterns, books place unfamiliar demands on the academic
lawyer. Not only are we tasked with pushing the boundary of knowledge, as we
do in our more traditional scholarly journals, but we are also charged with
doing so while writing for a broader, generalist audience. It thus opens new
opportunities to have an impact on, and potentially even help to shape, policy
debates, though it also places new demands on those of us more comfortable
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The book builds on earlier scholarship, including articles first published in
the California (Berkeley), Chicago, Georgetown, Southern California (USC)
and Vanderbilt law reviews, as well as Oxford’s Journal of International
Economic Law. The second edition also draws heavily on and updates further
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