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Rule Making in the 21st Century

This book explains how international financial law “works” and presents an
alternative theory for understanding its purpose, operation, and limitations. Draw-
ing on a close institutional analysis of the post-crisis financial architecture, it argues
that international financial law is often bolstered by a range of reputational,
market, and institutional mechanisms that make it more coercive than classical
theories of international law predict. As such, it is a powerful, though at times
imperfect, tool of financial diplomacy.

Expanded and revised, the second edition of Soft Law and the Global Financial
System contains updated material as well as an extensive new chapter analyzing
how international standards and best practices have been operationalized in the
US and EU in the wake of the financial crisis. It remains an essential tool for
understanding global soft law for political scientists, lawyers, economists, and
students of financial statecraft.

Chris Brummer is a professor of law at Georgetown University and the faculty
director of the Institute for International Economic Law. He is also the C. Boyden
Gray Fellow and project director of the Transatlantic Finance Initiative at the
Atlantic Council and a senior fellow at the Milken Institute.
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Preface to the New Edition

One of the great rewards of writing the first edition of Soft Law and the Global

Financial System was the enormous thanks received from people around the

world – from Berlin to Bangladesh – grappling with the rapid changes in the

infrastructure in international financial regulation following the 2008 crisis.

My objectives were modest: to provide a short theoretical handbook for those

of us in the midst of the change, while also giving an overview as to how the

new “system” for financial supervision “works.” Since then it has been referred

to by regulators, academics and law firm partners to orient their newcomers to

the field, as well as to inform more seasoned practitioners as to key develop-

ments in the expanding universe of international financial regulation.

But the world changes, as does soft law. Which is, of course, in part the

very purpose of informal, flexible rules. But in the seven years since I first

embarked upon this project, dramatic changes have inhabited the inter-

national financial system and its accompanying regulatory apparatus, indeed

even more than I had imagined when the new system was taking shape. Just to

name a few:

� The Eurozone crisis that followed the 2008 financial crisis has given birth

to a slew of new developments in European financial regulation, includ-

ing the creation of the EU’s Banking Union;

� Both the Dodd-Frank Act (and subsequent SEC and CFTC regulations)

as well as dozens EU Directives and Regulations have been largely

operationalized to implement G20 commitments

� International standard setters like IOSCO have reorganized the way in

which they do business in order to accommodate growing interest and

influence from emerging markets;

� The FSB has adopted a more extensive charter outlining its relationship

to other international agenda and standard setting bodies; and

vii
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� Peer review processes have proliferated at the FSB, IOSCO and, notably,

the oldest standard setting body, the Basel Committee.

As these (and many other) changes have taken shape, so has the utility of

updating the book to reflect some of the more salient developments. More-

over, certain reforms – and especially EU-US efforts to coordinate regulatory

efforts – present an opportunity to not only theorize, but to also evaluate, how

theory has worked in practice as regulators ignore, implement, comply and

even in some instances “overcomply” with international standards. This new

edition consequently includes, among other things, a new chapter evaluating

how international soft law has been operationalized by transatlantic authorities

since the crisis, and identifies work still left to be done. As such it is both a

descriptive and theoretical contribution that, I believe, brings this book full

circle.

Of course, as with the first edition, this second cut does not (and does not try

to) speak to every change in international financial regulation since the book

was written in 2011. Instead, my approach has been to target the issue areas that

best speak to question of soft law’s usage as a coordinating or compliance

enhancing device. As such, even as the breadth of the work has expanded, its

focus has not.

I do hope you enjoy the new edition.

Chris Brummer

Washington, D.C. 2015

viii Preface to the New Edition
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1 See Chris Brummer, Stock Exchanges and the New Markets for Securities Laws, 75 U. Chi.

L. Rev. 1435–1491 (2008); Corporate Law Preemption in an Age of Global Capital Markets, 81
S. Cal. L. Rev. 1067–1114 (2008); Post-American Securities Regulation, 98 Cal. L. Rev. 327–383
(2010); How International Financial Law Works (And How It Doesn’t), 99 Geo. L.J. 257–327
(2011); Why Soft Law Dominates International Finance – And Not Trade, 13 J. Int’l Econ.
L. 623–643 (2010); Territoriality as a Regulatory Technique: Notes from the Financial Crisis, 79
Cin. L. Rev. 499–526 (2010). For the second edition, see also Danger of Divergence:
Transatlantic Financial Reform & the G20 Agenda (Chris Brummer, rapporteur) (2015) and
Chris Brummer & Rachel Loko, The New Politics of Transatlantic Credit Rating Agency
Regulation, in Transnational Financial Regulation After the Crisis 154–176 (Tony Porter ed.)
(2014).
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