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acceptance of authentic instruments,
see: authentic instruments

acceptance of jurisdiction
based on appearance, 182–185
express acceptance, 175–176, 184

acceptance or waiver of the succession
and ECS, 757–758
communication of declarations,

232–233
competence to receive declarations,

222–223
declarations of, 120, 536
declarations vs. legal proceedings,

228–230, 536
definition of ‘court’, 231
formal validity, 231, 412–416
law applicable to, 357–360
legal capacity, 226–228
habitual residence, 226–228
tacit, 415

administration/administrators of
estates, 418–421, 692–694,
732–733

and ECS, 767–768, 691–694,
770–771, 777–779

appointment, special rules, 418–421
functional scission, 45–47
in civil law jurisdictions, 419
lex fori, competence in matters of,

41, 424
persons eligible for appointment,

425–426
powers of administrators, 426–427,

777–779
succession law, competence in

matters of, 426–427
transfer to heirs, 357–360

admissibility
of agreements as to succession, 389

of dispositions of property upon
death, 372–373

of joint wills, 405–406
of representation, 400

agreements as to succession, 392–393
(see also: hypothetical law)

abdication agreements, 382
admissibility and substantive validity

of, 372–373, 389
admissibility of, 387, 389
choice of law by parties, 386–389
classification, 382
concerning succession of one person,

387–388
concerning succession of several

persons, 389–392
defined, 117–118, 371–372, 381–382
formal validity of, 4–7, 403–404,

405–408
inheritance agreements, 382
jurisdiction in matters of, 32,

134–135
law applicable to, 117, 386–387
mutual will as, 117–118, 341, 381,

392–393, 405–406, 448–450
overview, 381–386
public policy (ordre public), 517–518
renunciation agreements, 381–382
reserved share and, 378, 388, 391
revocability of, 392–393
substantive validity, 387, 389,

390–391
third party succession agreement

(pactum de hereditate tertii), 382
agreement to settle amicably, 177–181
anticipated succession law, see:

hypothetical succession law
appeal against declaration of

enforceability, 544–545, 591–597
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appeal against declaration (cont.)
competent authorities, 843–844
extraordinary, 605
mutual recognition and, 594–596
ordinary, 565–566, 605
provisional measures pending,

610–611
applicable law (see also: agreements as

to succession, exception clause,
habitual residence, hypothetical
succession law, professio juris,
public policy (ordre public),
renvoi, special rules of the lex rei
sitae, succession law)

admissibility and substantive validity
of dispositions of property upon
death, 370–377

agreements as to succession, 58,
381–392

matters governed by, 354–368
modification/revocation of

dispositions of property upon
death, 378–379

objective connecting factor, 299
scope of, 35–38, 351–368
universal application of,

291–292, 296
arbitration, 122–123
attestation, see: declaration of

enforceability
authentic instruments

acceptance of, 626–627
and ECS, 680–685
authenticity, 655–657
conflict with other authentic

instruments, 661–662
conflict with ECS, 682–685
conflict with a decision, 662
defined, 121–122, 636–637
drawing up/recording, 637–639
enforceability of, 631, 664–666
evidentiary effects, 649–654; see also:

evidentiary effects of authentic
instruments

instrumentum and negotium in,
627–630, 649–650, 651, 659–661

matters of succession, 639–643
overview, 636–637

public policy (ordre public), 643–645
requirements for, 636–647
review of, 656–660

Basel Convention of 1972 on the
establishment of a scheme of
registration of wills, 10, footnote
14, 834

beneficiaries (heirs, legatees) (see also:
acceptance or waiver of the
succession)

co-heirs’ shares, 39, 433, 767
determination of, 355–356,

751–753
ECS, list of rights/assets for heirs,

759–765
ECS, list of rights/assets for legatee,

765–766
ECS, restrictions on rights of heirs/

legatees, 766–767
forced heirship rights, 52–53; see

also: reserved share of the estate
liability for debts, 360–362
powers of heirs, 360
protection of heirs, 507–512
State as final heir, 458–460; see also:

estate without a claimant
unworthy of inheriting, 356–357,

516–517
bona vacantia, see: estate without

a claimant
Brussels Convention of

28 September 1968 on jurisdiction
and the enforcement of judgments
in civil and commercial matters,
see: regulation (EU) no. 1215/2012

Brussels I and I-bis regulations, see:
regulation (EU) no. 1215/2012

Brussels II-bis regulation, see:
regulation (EC) no. 2201/2003

capacity
to inherit, 356
to make declarations of acceptance

or waiver of the succession,
226–227

to make a disposition of property
upon death, 376, 379, 395–398
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to make an agreement as to
succession, 395–398

to make a professio juris, 338–339
capitulaciones matrimoniales

(Spain), 383
cautio judicatum solvi, 620–621
certified copies, see: ECS, certified

copies of
Charter of Fundamental Rights of the

European Union, 206, 217, 246,
512, 545, 547, 549, 553, 594, 619,
645, 705, 708, 728

children, inheritance rights, 514, 515
choice-of-court agreements, 113,

149–161
and third parties, 182–184
choice of law and, 162–163, 171–172
formal validity, 157–158
parallelism of forum and jus

(Gleichlauf) following a professio
juris, 149–151, 154–155, 163

substantial validity, 158–160
choice of law by parties, see: agreements

as to succession
choice of the law applicable to

successionmatters, see: agreements
as to succession; professio juris

choice-of-law rules, see: conflict-of-
laws rules

clawback, 15, 363, 365
closest connection as a connecting

factor (see also: exception clause)
agreements as to succession, 389–391
determination of nationality in non-

unified legal systems, 523,
526–527, 529

form of dispositions upon death in
non unified legal systems, 528

co-heirs’ shares, 433, 759–765
cohabitee succession, 435, 445–446, 513
collections of historic interest, 434–435
Commission Implementing Regulation

(EU) no. 1329/2014 establishing
the Forms referred to in
Regulation (EU) no. 650/2012,
618, 646, 647, 666, 669, 717, 742,
748, 849–851

commorientes, 14, 45, 86, 112, 452–457

company law and succession matters,
98–101

concurrent jurisdiction, 193, 254–257
(see also: jurisdiction)

conflict-of-law rules (see also: closest
connection; exception clause;
habitual residence; professio juris;
public policy (ordre public); renvoi;
special rules of the lex rei sitae)

applicable law determination and
ECS, 755–756

erga omnes character, 291–297
jurisdiction and, 35, 45–47
lex fori, 461, 662
non-unified legal systems, 522–525
presumptive choice of law, 349,

861–863
reciprocity and, 291
renvoi, 470, 475–479, 490–491, 497

(see also: renvoi)
universal character, 291–297

conflit mobile, 300, 317, 337, 407
consent and substantive validity, 338
contrat de mariage (France), 381, 384
contractual succession, see: agreements

as to succession
Convention of 1934 among Denmark,

Finland, Iceland, Norway and
Sweden comprising private
international law provisions on
succession, wills and estate
administration (revised in 2012)
(Nordic Convention on
succession and wills), 834

court settlement
enforceability, 667–669
defined, 121

courts (see also: jurisdiction; lis
pendens; related actions)

allocation of jurisdiction, 254–255
choice-of-court agreements, 113,

149–161 (see also: choice-of-court
agreements)

defined, 122–123, 231
determining competence, 128
determining jurisdiction, 128–133,

172–176, 182–185, 187–198,
200–208

index 905

www.cambridge.org/9781107127302
www.cambridge.org


Cambridge University Press
978-1-107-12730-2 — The EU Succession Regulation
Edited by Alfonso-Luis Calvo Caravaca , Angelo Davì , Heinz-Peter Mansel 
Index
More Information

www.cambridge.org© in this web service Cambridge University Press

courts (cont.)
jurisdictional rules, scope, 234–236
seising of, 234–239

creditor protection/payment, 361–362
Croatia, 14
cross-border situations, 25–27,

678–679

date of application of the ESR, 864–866
death order, laws governing, 354–355

(see also: commorientes)
debts under succession, 77, 360–362,

781, 808–809 (see also: acceptance
and waiver of the succession)

decision, defined, 120
declaration of acceptance and waiver of

the succession, see: acceptance and
waiver of the succession

declaration of enforceability (see also:
recognition of decisions)

appeal against, 581–583, 591–597
(see also: appeal against
declaration of enforceability)

application, 586–587
attestation, 581–583, 587
authentic copy of the judgment, 587
cautio judicatum solvi, exclusion,

620–621
communication of the order

granting or refusing, 588–589
domicile of the person against whom

enforcement is sought, 575–576
inaudita altera parte stage, 581–590
jurisdiction, 576–577
jurisdictionof local courts, 22, 576–577
legal aid, 617–620
no charge, duty or fee, 622
overview, 22, 581–586
partial enforceability, 612–614
lex fori, applicability to procedure,

586, 589
provisional enforceability, 561–562,

563, 608–611
provisional measures after, 610
provisional measures before,

608–610
declaratory proceedings, see:

recognition of decisions

definitions in the ESR
agreement as to succession, 117–118
authentic instrument, 120, 121–122
court, 122–123
court settlement, 121
decision, 120
disposition of property upon

death, 119
joint will, 118
Member State of enforcement, 120
Member State of origin, 119–120
overview, 115–116
register, 109
succession, 116

déni de justice, 205; see also: forum
necessitatis

denial of recognition, see: recognition
Denmark, position of, 14, 17–18
designation agreements, 382 (see also:

agreements as to succession)
determination of beneficiaries, 355–356

(see also: succession law; ECS)
disclaimer of interest, 224 (see also:

acceptance and waiver of the
succession)

disinheritance/disqualification by
conduct, 356–357

disposal of an asset of the estate,
concept, 783

disposition of property upon death (see
also: agreements as to succession;
applicable law)

admissibility, 372–373
capacity in the making of, 395–398,

399–400
consent and intention in the making

of, 401
defined, 119
formal validity, see: formal validity of

dispositions upon death
interpretation of, 400–401
modification/revocation of,

378–379, 409
preservation of, 859–861
substantive validity, 84, 372–373

document instituting proceedings, 249
domestic measures of implementation

of the ESR, 864–866
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domicile determination, 575–576
donation-partage (France), 117,

381, 384
double nationalities and subsidiary

jurisdiction, 193–194
droit d’option (France), 225
droit réel, see: rights in rem

ECS, 7, 14, 18, 673–680
application for issuance, 703–705,

712–722, 724–733
authority of, 783–784
bona fide effect, 780–788
bona fide third parties, 773,

775, 784
certified copies, 795–800, 801, 819
certified copies, period of validity,

800–804
competence for issuing, 699–709
conflicting documents, 682–685
creation by ESR of, 19, 35–37, 674,

676–677
cross-border situations, 26, 678–679
entitlement to file application,

714–716
effects of, see: ECS, effects of
inaccuracy, 784–785 (see also: ECS,

redress procedure of an inaccurate
ECS; ECS, rectification,
modification or withdrawal)

information and consultation,
727–732, 743

legal nature, 677–678
optional nature, 679–680
rectification, modification or

withdrawal, 805–811
redress procedure, 812–818
relation with national documents,

680–685
use of standard forms, 747–749

ECS, contents, 745–768
acceptance and waiver of succession,

757–758
compulsory use of standard form,

747–749
details concerning applicant,

deceased and beneficiaries,
751–753

exhaustive list of information,
745–747

issuing authority and date, 750–751
law applicable to succession,

755–756
list of rights/assets for heirs,

759–765
list of rights/assets for legatees,

765–766
matrimonial regime, 753–755
powers of executors/administrators,

767–768
restrictions on rights of heirs/

legatees, 766–767
testate and intestate succession,

756–757
ECS, effects of, 28, 679, 770–794

authority of, 783–784
bona fide effect, 780–788
evidentiary effects, 761, 776, 779
extension of effects ipso iure,

771–775
legal transactions covered, 781–783
legitimising effect, 788–794

ECS, issue of, 734–735
certified copies, 795–801, 819
certified copies, period of validity,

800–804
formal requirements, 737–738
grounds for the refusal of issuance,

738–741
preconditions, 724–733, 735–741
substantive requirements, 735–737
use of form, 742–743

ECS, suspension of the effects, 814–818,
819–824

effects on certified copies, 824–825
issuing authority and, 820–822
prerequisites for suspension,

820–824
remedies, 825

enforceability of authentic instruments,
see: authentic instruments

enforceability of court settlements,
667–669

enforceability/enforcement of
decisions, see: declaration of
enforceability
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entry into force of the ESR, 864–866
Erbschein (Germany), 642, 676, 680
erga-omnes application, see: ESR,

universal application
escape clause, see: exception clause
ESR

date of application, 864–866
entry into force, 864–866
key principles, 35–69
object and scope, 22–35
overview, 1–10
process of drafting, 11–18
ratione personae scope of

application, 33
scope of application, 74–77
structure and features, 18–21
temporal scope of application,

853–854
universal application, 29, 291–297

ESR, matters excluded, 76–77, 79–80
family relationships, status, 83–84
formal validity of dispositions of

property, 94–95
law of companies, 98–101
maintenance obligations, 93–94
matrimonial property regimes,

86–93
natural persons, status, 80–83
nature of rights in rem, 104–108
recording of rights in registers,

108–111
transfers of property otherwise than

by succession, 95–98
trusts, creation/administration/

dissolution, 101–104
estate without a claimant, 458,

461–465, 469
partially unclaimed estates, 465
State as final heir, 458–460

EU Charter of Fundamental Rights, see:
Charter of Fundamental rights of
the European Union

European certificate of succession,
see: ECS

European Convention of 1950 for the
protection of human rights and
fundamental freedoms (ECHR),
545, 549, 553, 594, 619

European Court of Human Rights
(ECtHR), 207, 513, 515, 545, 619

European Court of Justice (ECJ), 55, 83,
139, 258, 424

European Insolvency regulation, see:
Regulation (EU) 2015/848 on
insolvency proceedings

European Judicial Network, 840, 845
European Succession regulation,

see: ESR
European Union, legislative

competence in matters of
international succession, 4–5,
11–14, 293, 295–297, 673–675

evasion of the law, see: fraude à la loi
evidentiary effects of authentic

instruments, 647–655
evidentiary effects of ECS, see: ECS,

effects of
exception clause, 47–49, 55, 317–322,

396–397, 479–480
executors of wills, 358–359, 360–362,

418, 429, 449, 651, 677, 691–694,
747, 757, 767–768

exequatur procedure, 569–573,
581–586, 588–590 (see also:
declaration of enforceability)

express choice of law, see: professio juris
extraordinary appeal, 605

family provisions, 2, 364, 512
footnote 23

family relationships, see: ESR, matters
excluded

favor validitatis, 82, 95, 346, 348, 407
(see also: formal validity of
dispositions upon death)

final decision, 561
forced heirship rights, see: reserved

share of the estate
formal validity of declarations of

acceptance and waiver of the
succession, 231, 412–416

formal validity of dispositions of
property upon death, 44, 50,
94–95, 403–411

formal validity of dispositions, made in
writing, 405–408
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Hague Convention of 1961 on the
Conflicts of Laws Relating to the
Form of Testamentary
Dispositions, 403–405, 407–408,
484, 527–528, 832–833

holographic will, 316
modification/revocation, 409
permitted forms and personal

conditions, 409–411
forum loci executionis, 282–284, 285
forum necessitatis, 199–207

absence of grounds of jurisdiction,
201–202

agreement to settle amicably, 177
close connection with third country,

202–203
creation of, 19
impossibility/unreasonableness of

conducting proceedings, 203–207
jurisdiction and, 196–198, 506
operation of, 42–43
overview, 4, 19, 128, 131, 707–708
rationale for, 200–201
relevance of conflict of laws

considerations, 218
sufficient connection requirement,

207–208
forum non conveniens, 267
forum patrimonii, 189 (see also:

subsidiary jurisdiction)
forum shopping, 138, 143–146, 208,

294–295
fragmentationof succession, 163, 197, 352
fraude à la loi, 53, 143–145, 148, 315,

322, 328, 330
freedom of choice, 324, 375–377

of forum: see: choice-of-court
agreements

of law: see: agreements as to
succession; professio juris

general forum, see: jurisdiction, general
forum

gifts, 96–97, 366

habitual residence, 38–39, 51–54, 137,
306, 317

and forum shopping, 138, 143–146

and matrimonial property law,
90, 91

and professio juris, 59, 328,
332–333, 342

as connecting factor, 298–299, 300,
301, 328, 391, 392, 861

as ground for jurisdiction, 128–133,
136–137, 255–256

concept, 138–139, 143, 418, 300–308,
318–319

determination of, 138, 140–143, 227,
303–312

exception (escape) clause, see:
exception clause

lack of, 310–311
multiple habitual residences,

146–147, 304, 309
non-unified legal systems, 733–735
of persons making a declaration of

acceptance or waiver of the
succession, 226–228

Hague Conference on Private
International Law, 6–10, 129,
301, 463

Hague Convention of 1961 on the
Conflicts of Laws Relating to the
Form of Testamentary
Dispositions, 6, 9–10, 23, 44,
94–95, 129, 403, 404, 405–408,
484, 485, 528, 829–830, 832–833

Hague Convention of 1973 on the
International Administration of
the Estates of Deceased Persons, 7,
418, 833

Hague Convention of 1978 on the Law
Applicable to Matrimonial
Property Regimes, 87

Hague Convention of 1985 on the Law
Applicable to Trusts and on their
Recognition, 102, 445

Hague Convention of 1989 on the Law
Applicable to Succession to the
Estates of Deceased Persons, 8–9,
56, 95, 117, 129, 324–325, 353, 386,
419, 463–464

heirless assets, see: estate without
a claimant

heirs, see: beneficiaries
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holographic will, see: formal validity of
dispositions of property upon
death

hypothetical succession law
admissibility and substantive validity

of dispositions of property upon
death, 9, 11, 19, 372–373

agreements as to succession, 56–57,
387–388, 389–391

and renvoi, 477, 480–481
defined, 372–374
determination of, 373, 375, 756
limits of the reference, 59–61
overview, 43, 50
rationale of the adoption by ESR, 16,

19, 43, 50, 57–59

in rem rights, see: rights in rem
incidental questions, 80, 81–83
“incorporation by reference” clauses,

349–350
inheritance agreements, see:

agreements as to succession
insolvency proceedings, 836–839 (see

also: regulation (EU)
no. 2015/848)

instrumentum, in authentic
instruments, see: authentic
instruments

intellectual property law, 107
inter-personal conflicts of laws, see:

non-unified legal systems
inter vivos agreements, 365–366,

381, 383
internal conflicts of laws, 529 (see also:

non-unified legal systems)
international character of succession,

25–27
international enforcement of authentic

instruments, 666, 667–669
international jurisdiction, see:

jurisdiction
Ireland, position of, 15, 16, 17–18
irreconcilability of decisions, 557–560

(see also: recognition)
Islamic law systems, 204, 366,

515–516, 549

joint wills, 118, 370–371, 405–406
joint andmutual wills, see: mutual wills,

agreements as to succession
jurisdiction (see also: forum necessitatis;

habitual residence; lis pendens;
provisional (protective) measures;
limitation of proceedings; related
actions; subsidiary jurisdiction)

agreements as to succession, 32,
134–135

based on appearance, 182–185
based on habitual residence, 140–143

(see also: habitual residence)
choice-of-court agreements, see:

choice-of-court agreements
concurrent jurisdiction, 254–257
for a declaration of enforceability,

576–577
examination as to, 140, 174–175,

240–244, 273–275
exceptions to, 31–33
exercise, 276, 281–282
express acceptance by parties,

175–176, 184
general forum, 128–132, 133–136
habitual residence as ground for,

38–39, 128–133, 136–137
introduction, 127–128
local jurisdiction for enforceability,

576–577
matrimonial property law, 92
objection to jurisdiction, 185
parallelism between forum and jus

(Gleichlauf), 42–49, 149–151, 163,
164, 170, 312–313, 320

professio juris, effects on, 163–164,
171–172

scope of, 30–31, 134–135
sufficient connection, 131–132
summary, 127–147, 162, 171

last habitual residence of the deceased,
see: habitual residence

legal aid, 617–620
legal proceedings vs. declarations, see:

acceptance and waiver of the
succession
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legalisation formalities, exemption,
829–830

legatees, 107, 690, 765–767 (see also:
beneficiaries)

lex patriae, see: nationality as
a connecting factor

lex rei sitae (see also: special rules of the
lex rei sitae)

and renvoi, 488
lex successionis, see: succession law
liability for debts, 360–362 (see also:

acceptance and waiver of the
succession)

limitation of proceedings
conditions for, 212–219
location of assets, 212–213
rationale for the rule, 210–212
relevance of considerations,

218–219
right of parties to limit proceedings,

219–221
summary, 209

lis pendens, 40, 146, 165, 173, 202, 216,
235, 251–267 (see also: related
actions)

decision to decline jurisdiction,
263–265

effects from application of rule,
263–265

identical cause of action, 258–259
identical parties, 259–263
in the relationship with non-member

countries, 265–267
relationship with related actions,

271–272
requirements, 254–257
temporal priority, 263

location of assets, 188–192,
212–213 (see also: limitations
of proceedings; special rules of
the lex rei sitae; subsidiary
jurisdiction)

Lugano Convention of 1988 on
Jurisdiction and the Enforcement
of Judgments in Civil and
Commercial Matters (revised:
2007), 263, 632

maintenance obligations, 79,
93–94, 364

mandatory provisions of the lex rei
sitae, see: special rules of the lex rei
sitae

matrimonial property regime, 333 (see
also: regulation (EU) no. 2016/
1103)

agreements as to succession, 118, 383
and ECS (European Certificate of

Succession), 753–755, 759–763
habitual residence, 313

matters excluded, see: ESR, matters
excluded

Member State of enforcement, 120
Member State of origin, 119–120
Member State, notion, 17–18, 425, 470,

771–772
modification of dispositions of

property upon death, see:
dispositions of property upon
death

Muslim law systems, see: Islamic law
systems

mutual wills, 102, 117–118, 371, 381,
391–393, 405–406, 448–450 (see
also: agreements as to succession;
formal validity of dispositions of
property upon death)

national documents, see: authentic
instruments; ECS, conflicting
documents

nationality, as a connecting factor, 50,
54–55, 316, 331–344, 861–863

anticipated, introduction no. 20,
334–335

choice as applicable law, see: professio
juris

determination, 337
determination in non-unified legal

systems, 523, 526
effective, 333–334, 338
plurality of nationalities, 193–194,

337–338, 375, 407–408, 752
negotium, in authentic instruments, see:

authentic instruments
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non-recognition, see: recognition of
decisions; recognition of court
settlements

non-unified legal systems, 521–528
and renvoi, 482
determination of nationality in,

523, 526
territory-based, 522, 527
person-based, 520, 528–529
form of dispositions of property

upon death in, 527–528
Nordic Convention on succession and

wills, 834

objective connecting factor, 299, 312
(see also: habitual residence)

order of deaths, uncertainty over, 455
(see also: commorientes)

ordinary appeal, 565–566, 605
ordinary legislative procedure, 12–13
ordre public clause: see public policy

(ordre public)
overriding mandatory provisions of the

lex rei sitae, see: special rules of the
lex rei sitae

pactum de hereditate tertii, 382 (see also:
agreements as to succession)

parallel proceedings (see also: lis
pendens; related actions)

pending before non-member country
courts, absence of rule, 265–267

parallel use of documents, see:
authentic instruments; ECS,
conflicting documents

parallelism between forum and jus, see:
jurisdiction

partial enforceability, see: declaration of
enforceability

partial recognition, see: recognition of
decisions

partial renvoi, 492 (see also: renvoi)
partially unclaimed estates, 465 (see

also: estate without a claimant)
patto di famiglia (Italy), 381, 384, 392,

510 (see also: agreements as to
succession)

pension plans, 97–98

perpetuatio jurisdictionis, 577
person-based non-unified legal

systems, 528–529
personality rights post mortem, 85
persons eligible for appointment as

administrators, 425–426
polygamous marriages, see: public

policy (ordre public)
powers of administrators, 426–427,

777–779
powers of heirs, 360
prélèvement system (France), 509
presumptions of law, 349, 651, 775–780
principle of plurality and territoriality

of successions, 46, 300
principle of unity and universality of

successions, 37–38, 299
probate proceedings, 9, 97, 419,

421, 659
procedural public policy, 552–555 (see

also: public policy (ordre public))
professio fori, see: choice-of-court

agreements
professio juris

advantages and disadvantages of,
326–331

and evasion of law, 330
and renvoi, 483
and substantive autonomy, 349–350,

373–374
choice consciousness, 345
choice of conflict-of-laws rules not

admitted, 336
dispositions of property upon death,

55, 375
effects on jurisdiction, 149–151, 163,

164, 170, 175
express choice, 344–345
formal validity, 404
habitual residence, 61, 328,

332–333, 342
“incorporation by reference” clauses,

349–350
non-unified legal systems, 523–524
overview, 27, 49
preservation of, 856–859, 860
presumptive choice of law, 349,

861–863
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revocation, 339–344
substantive validity, 338
tacit choice, 340, 344, 345–349

proprietary estoppel doctrine, 450–451
protection of forced heirs, 507–512
provisional (protective) measures, 31,

280–288, 566, 570, 608–611
audi alteram partem principle,

284–285
ECJ case law, 286–288
forum loci executionis, 282–284
before or after a declaration of

enforceability, 608, 610
public policy (ordre public), 505–518,

546–555, 643–645
agreements as to succession,

384–385, 517
authentic instruments, 643–645,

652, 666
consequences of recourse to, 518
court settlements, 669
discriminatory legislation, 512–516
heirs unworthy of inheriting,

516–517
same-sex couples, rights, 513–514

recognition of decisions (see also:
declaration of enforceability)

as incidental issue, 540–541
automatic, 135, 537
concept of, 533–538, 633
decisions in default of appearance,

555–557
grounds for non-recognition,

543–546, 584
irreconcilability with previous

decision, 557–560
negative declaratory relief, 539–540
no security, bond or deposit,

620–621
partial, 613
procedural public policy, 552–554
proceedings concerning recognition

(declaratory proceedings),
538–540, 570

staying of recognition proceedings,
561–565

substantive public policy, 546–552

recognition of court settlements, see:
enforceability of court settlements

recording in register of rights, 108–111,
789, 842–843

register, defined, 109
registered partnership (see also:

regulation (EU) no. 2016/1104)
and ECS, 722, 753, 778
and ESR, 81, 356
public policy, 513–514

regulation (EC) no. 1346/2000 on
insolvency proceedings, 191, 192,
836–839

regulation (EC) no. 44/2001 on
jurisdiction and the recognition
and enforcement of judgments in
civil and commercial matters
(Brussels I regulation): see:
regulation (EU) no. 1215/2012

regulation (EC) no. 2201/2003
concerning jurisdiction and the
recognition and enforcement of
judgments in matrimonial matters
and the matters of parental
responsibility, 166, 168, 194,
242, 707

regulation (EC) no. 864/2007 on the
law applicable to non-contractual
obligations (Rome II regulation)

habitual residence, 140, 300
non-contractual obligations, 294

regulation (EC) no. 593/2008 on the
law applicable to contractual
obligations (Rome I regulation)

contractual obligations, 294, 366, 368
gifts, 96, 366
habitual residence, 140, 300
law of companies, 98
pension plans, 97
trust, 102

regulation (EC) no. 1259/2010
implementing enhanced
cooperation in the area of the law
applicable to divorce and legal
separation (Rome III regulation),
157, 300

regulation (EU) no. 1215/2012 on
jurisdiction and the recognition
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and enforcement of judgments in
civil and commercial matters
(Brussels I bis regulation)

domicile determination, 575–576
foreign decision, 560
lis pendens, 252, 259–260, 264–265,

266, 269, 271
party autonomy under, 241
provisional (protective) measures,

281, 283
regulation (EU) no. 2015/848 on

insolvency proceedings, 191, 192,
836–839

regulation (EU) no. 2016/1103
implementing enhanced
cooperation in the area of
jurisdiction, applicable law and
the recognition and enforcement
of decisions in matters of
matrimonial property regimes, 11,
20, 31, 54, 76, 313, 333, 755,
763, 778

regulation (EU) no. 2016/1104
implementing enhanced
cooperation in the area of
jurisdiction, applicable law and
the recognition and enforcement
of decisions in matters of the
property consequences of
registered partnerships, 11, 20, 31,
54, 76, 514, 755, 763, 778

related actions, 268–278 (see also: lis
pendens)

declining jurisdiction, 273–275
defined, 271–272
in the relationship with non-member

countries courts, 277–278
judicial/extra-judicial means of

settlement, 278–279
rationale for the rule, 269–271
staying of proceedings, 273–274,

275–276
temporal priority, 273

renunciation agreements, see:
agreements as to succession

renunciation of inheritance/succession,
see: acceptance and waiver of the
succession

renvoi
admission by the ESR of, 9, 19, 67,

470–473
and non-unified legal systems,

470–473, 481
cases in which it is not accepted by

a third State’s law, 499–502
cases in which it is not admitted,

479–486, 499–502
cases in which it may occur, 475–479,

487–491
choice of law by the testator or

parties, 482–483
exception clause, 479–480
foreign court theory, 491
formal validity of acceptance and

waiver, 486
formal validity of dispositions of

property upon death, 406–407
indirect remission, 502
international consistency, 67,

503–504
mandatory provisions of lex rei sitae,

485–486
partial and total renvoi, 491–495
purpose of admission of, 470–473
to national law 487–488
to the law of a Member State,

497–499
to the law of a non-Member State,

473–475, 499–502
to the law of a third State

(transmission), 473–475
to the law of domicile or residence,

490–491
to the law of the forum, 492–499, 502
to the law of the situs, 488–490,

503–504
transmission and remission,

503–504
type adopted by the ESR, 491–499

Republic of Croatia, 14
res judicata (see also: final decision)

effects of, 558–559, 563, 629, 658
exequatur procedure, 581, 585
judicial decisions, 65, 134, 541
national succession certificates,

641–642
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reserved share of the estate, 2–3, 52,
362–363, 441

acceptance or waiver of, 222,
230–231, 414

and agreements as to succession, 341
and professio juris, 329
and public policy (ordre public), 52

(footnote 109), 330–331, 507–512
determination of the amount, 214
law applicable to, 362–365, 378

revocation of dispositions of property
upon death, 378–379

revocation of professio iuris, see
professio juris

rights in rem, 104–108, 442, 444–447,
451, 570, 654, 790, 791

adaptation principle, 107–108,
441–442

field of application of art. 31 ESR,
444–447

nature of rights in rem, 104–108
numerus clausus, 106, 792
real vs personal rights, 442–444
unknown rights, 447–448

right of parties to limit proceedings, see:
limitation of proceedings

same-sex couples, 513–514 (see also:
registered partnerships)

scission
moveable/immoveable assets, 329
principle of, 39–41, 42
principle of plurality and territoriality

of successions, 46, 300
renvoi, 488–490, 501
substantive and functional, 37–38,

45–47, 352
seising of court, 234–239 (see also: lis

pendens)
settling out of court, see: agreement to

settle amicably
sharing-out of the estate, 367–368
special rules of the lex rei sitae, 67, 430,

430–432, 432–438, 438–441
State as final heir, 458–460 (see also:

estate without a claimant)
staying of proceedings, 561–565,

604–607

subsidiary jurisdiction, 32, 186,
187–188

absence of coordination, 244
concurrent jurisdiction, 193
double/multiple nationalities,

193–194
habitual residence, 194–196
location of assets, 188–192

substantive autonomy and professio
juris, 349–350, 373–374

substantive validity (see also:
hypothetical succession law)

agreements to succession, 387–389,
390–391

capacity as part of, 84, 410
consent and, 338
dispositions of property upon death,

84, 372–373
overview, 19, 24, 34, 50, 56–61, 65,

158–160
succession

defined, 76–77, 116
functional unity of, 37–38, 45–47
international character of, 25–26,

26–27, 112
special rules of the lex rei sitae,

Art. 30
territorial unity of, 37–38, 39–41

succession law (see also: applicable law,
exception clause, habitual
residence, hypothetical succession
law, professio juris, renvoi)

agreements as to successions,
371–372, 381–386

and matrimonial property regimes,
87–88

anticipated nationality, 334–335
applicable law, 351–369, 755
area of succession, 352–368
debts under the succession, 77, 223,

360–361, 412
habitual residence, 300, 328, 392
hypothetical law, 372–374, 388
mandatory provisions of, 35
powers that administrators may

exercise, 426–427
property law on tangible goods,

654
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succession law (cont.)
public policy (ordre public) and,

505–518
sharing-out of the estate,

367–368
unity of succession, 37–45

suspension of ECS (European
certificate of succession), see: ECS,
suspension of the effects

tacit choice of law, see: professio juris
temporal scope of ESR, 33–35, 853–856,

864–865
territory-based non-unified legal

systems, 521–528
testamentary freedom, 57,

363–364
testamentary succession, 376, 379,

756–757
testamentary trust, 101–104
third country/State

court of, 213
exclusive jurisdiction of courts,

214–215
judgments delivered in, 213–214
lis pendens before courts of (see: lis

pendens; parallel proceedings)
related actions pending before courts

of (see: related actions; parallel
proceedings)

renvoi, 473–475
third party succession agreements, 382

(see also: agreements as to
succession)

total renvoi, 492, 493–495 (see also:
renvoi)

transfers of assets otherwise than by
succession, 95–98

transfers on death (TOD), 97
transitional provisions,

852–861
preservation of dispositions of

property upon death, 859–861
preservation of professiones juris,

856–859

transmission of declarations of
acceptance and waiver of
succession, 232

trusts, creation/administration/
dissolution, 103, 101–104

ultra vires hereditatis liability, 361
United Kingdom (UK), position of, 15,

16, 17–18
unity of jurisdiction and applicable law,

see: jurisdiction, parallelism
between forum and jus

unity of succession, 37–45, 43–45,
47–49, 299–300, 324, 465, 489

and universality of, 299, 300, 336,
352, 488

exceptions to, 43, 430–432, 442–444,
454, 464–465

functional, 37–38, 45–47
territorial, 37–38, 39–41

unknown rights, see: rights in rem
usufruct rights, 90, 106, 447, 451, 511

waiver of the succession, see:
acceptance and waiver of the
succession

Washington Convention of 1973
Providing a Uniform Law on the
Form of an International Will, 10
footnote 14, 834

wills
admissibility and substantive

validity, see: dispositions of
property upon death

conventions regarding, 834–835
formal validity, see: formal validity of

dispositions of property upon
death

interpretation of, 400–401
joint wills, 118, 370–371, 405–406
mutual wills, 118, 311, 381, 391–393,

405–406
preservation, 859–861
revocation by operation of law,

342–344
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