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THE BURDENS OF PROOF

Adjudicative tribunals in both criminal and noncriminal cases rely on
the concept of the “burden of proof” to resolve uncertainty about facts.
Perhaps surprisingly, this concept remains clouded and deeply controver-
sial. Written by an internationally renowned scholar, this book explores
contemporary thinking on the evidential requirements that are critical for
all practical decision making, including adjudication. Although the idea
that evidence must favor one side over the other to a specified degree, such
as “beyond reasonable doubt,” is familiar, less well understood is an idea
associated with the work of John Maynard Keynes, namely, that there are
requirements on the total amount of evidence considered to decide a case.
The author expertly explores this distinct Keynesian concept and its impli-
cations. Hypothetical examples and litigated cases are included to assist
understanding of the ideas developed. Implications include an expanded
conception of the burden of producing evidence and how it should be
administered.

DALE A. NANCE is the John Homer Kapp Professor of Law at Case Western
Reserve University.

© in this web service Cambridge University Press www.cambridge.org



http://www.cambridge.org/9781107124189
http://www.cambridge.org
http://www.cambridge.org

CAMBRIDGE

Cambridge University Press

978-1-107-12418-9 - The Burdens of Proof: Discriminatory Power, Weight of Evidence,
and Tenacity of Belief

Dale A. Nance

Frontmatter

More information

© in this web service Cambridge University Press www.cambridge.org



http://www.cambridge.org/9781107124189
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-12418-9 - The Burdens of Proof: Discriminatory Power, Weight of Evidence,
and Tenacity of Belief

Dale A. Nance

Frontmatter

More information

THE BURDENS OF PROOF

Discriminatory Power, Weight of
Evidence, and Tenacity of Belief

DALE A. NANCE

CAMBRIDGE
) UNIVERSITY PRESS

© in this web service Cambridge University Press www.cambridge.org



http://www.cambridge.org/9781107124189
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-12418-9 - The Burdens of Proof: Discriminatory Power, Weight of Evidence,
and Tenacity of Belief

Dale A. Nance

Frontmatter

More information

CAMBRIDGE

UNIVERSITY PRESS
University Printing House, Cambridge CB2 8BS, United Kingdom

Cambridge University Press is part of the University of Cambridge.

It furthers the University’s mission by disseminating knowledge in the pursuit of
education, learning, and research at the highest international levels of excellence.

www.cambridge.org
Information on this title: www.cambridge.org/9781107124189

© Dale A. Nance 2016

This publication is in copyright. Subject to statutory exception
and to the provisions of relevant collective licensing agreements,
no reproduction of any part may take place without the written
permission of Cambridge University Press.

First published 2016
A catalogue record for this publication is available from the British Library

Library of Congress Cataloguing in Publication Data
Names: Nance, Dale A., author.
Title: The burdens of proof : discriminatory power, weight of evidence,
and tenacity of belief / Dale A. Nance.
Description: Cambridge, United Kingdom : Cambridge University Press, 2016. |
Includes bibliographical references and index.

Identifiers: LCCN 2015039553 | ISBN 9781107124189 (hardback)
Subjects: LCSH: Burden of proof. | Evidence. | Proof theory. |
Keynes, John Maynard, 1883-1946.

Classification: LCC K2263.N36 2016 | DDC 347/.06-dc23
LC record available at http://lccn.loc.gov/2015039553

ISBN 978-1-107-12418-9 Hardback

Cambridge University Press has no responsibility for the persistence or accuracy of URLs
for external or third-party internet websites referred to in this publication and does not
guarantee that any content on such websites is, or will remain, accurate or appropriate.

© in this web service Cambridge University Press www.cambridge.org



http://www.cambridge.org/9781107124189
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-12418-

9 - The Burdens of Proof: Discriminatory Power, Weight of Evidence,

and Tenacity of Belief
Dale A. Nance
Frontmatter
More information
CONTENTS
Preface  pageix
Acknowledgments xiii
1. Introduction 1
2. Discriminatory Power: Adjudication as Practical
Reasoning 15
2.1 Practical Reasoning in the Adjudicative
Context 16
2.2 The Decision-Theoretic Formulation 21
2.2.1 The Utility Ratio and the Standard of Proof 31
2.2.2  The Fact-Finder’s Assessment of Odds 42
2.2.3 The Significance of Second-Order Uncertainty 57
2.3 Competing Theories of Discriminatory Power 63
2.3.1 The Standard of Proof and the Regulation
of Substantive Conduct 64
2.3.2  Relative Plausibility and the Best Explanation 73
2.4 Free Evaluation versus Structured Analysis
of Evidence 84
2.5 The Importance and Sources of Background
Information 95
2.6 Concluding Remarks 101
3. Keynesian Weight and Decision Making: Being Prepared

to Decide 103

3.1 Motivation: Paradoxical Cases of “Naked
Statistical Evidence” 104

3.2 The Nature and Importance of Keynesian
Weight: A First Look 111

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107124189
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-12418-9 - The Burdens of Proof: Discriminatory Power, Weight of Evidence,
and Tenacity of Belief

Dale A. Nance

Frontmatter

More information

vi CONTENTS

3.3 Adequacy of Keynesian Weight as a
“Preferential” Requirement 124

3.4 Keynesian Weight and the Importance of
Informal Reasoning 137

3.5 The Quantification of Keynesian Weight 147

3.6 Keynesian Weight and “Holistic” Accounts
of Epistemic Warrant 156

3.7 Decision Making with Non-Bayesian
Belief Functions 167

3.8 Keynesian Weight and the Goals of
Adjudication 178

4. Keynesian Weight in Adjudication: The Allocation
of Juridical Roles 184

4.1 The Law’s Management of Keynesian Weight 186

4.1.1 Discovery and Relevance: Adversarial Duty
and Privilege 188

4.1.2  Discovery Sanctions and Related
Preemptive Rulings 193

4.1.3  Admissibility Rules 195
4.1.4 The Burden of Production 201

4.1.5 Recognizing the Forest and Cultivating
the Trees 212

4.2 The Fact-Finder’s Role in Monitoring
Keynesian Weight 227

4.3 Allocating Responsibility for Curing Deficiencies
in Keynesian Weight 243

4.4 Final Observations 249
5. Tenacity of Belief: An Idea in Search of a Use 251

5.1 The Relationship between Keynesian Weight
and Resilience of Probability 253

5.2 The Dubious Value of a Distinct Resiliency
Requirement 270

5.3 Tenacity of Categorical Belief 278

© in this web service Cambridge University Press www.cambridge.org



http://www.cambridge.org/9781107124189
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-12418-9 - The Burdens of Proof: Discriminatory Power, Weight of Evidence,
and Tenacity of Belief

Dale A. Nance

Frontmatter

More information

CONTENTS vii

6. Conclusion 292
6.1 A Brief Summary 292

6.2 Further Applications of the Theory: International
Tribunals 294

6.3 Postscript 303

References 305
Index 327

© in this web service Cambridge University Press www.cambridge.org



http://www.cambridge.org/9781107124189
http://www.cambridge.org
http://www.cambridge.org

CAMBRIDGE

Cambridge University Press

978-1-107-12418-9 - The Burdens of Proof: Discriminatory Power, Weight of Evidence,
and Tenacity of Belief

Dale A. Nance

Frontmatter

More information

© in this web service Cambridge University Press www.cambridge.org



http://www.cambridge.org/9781107124189
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-12418-9 - The Burdens of Proof: Discriminatory Power, Weight of Evidence,
and Tenacity of Belief

Dale A. Nance

Frontmatter

More information

PREFACE

Adjudication is a conspicuous example of decision making under uncer-
tainty, with “burdens of proof” employed to structure the decision. At the
center of the following discourse is a set of ideas that collectively consti-
tute the burdens of proof. These ideas inhabit the intersection of diverse
disciplines, including law (its principal subject), epistemology, and deci-
sion theory. My goal is to elucidate this fascinating interplay of ideas. This
work’s focus is not heavily doctrinal or historical, although doctrine plays
an important part, as does the history of ideas. It is, ultimately, an elabora-
tion of a philosophy of factual adjudication.

In evidence law scholarship, much more attention has been paid to the
rules of admissibility over the last two centuries, perhaps because rules
regarding the “sufficiency” of evidence have languished: many that had
once existed have disappeared, and the few that remain can be learned eas-
ily, at least at a superficial level. But among those who are concerned with
the process and logic of proof, in the context of evidence that has passed
the hurdles of admissibility, the rules that structure the decision take on
great significance. And despite a recent surge of scholarly interest in the
subject of legal proof, it remains decidedly undertheorized.

It will be widely agreed that adjudication of disputed facts is properly
based on the weight of evidence. But “weight” can mean many things. For
most lawyers, the weight of evidence is understood as the degree to which
the evidence favors one side of the dispute over the other, what I will call
its “discriminatory power” In modern legal scholarship, however, there
has been considerable interest in the weight of evidence in a sense devel-
oped, most prominently, by John Maynard Keynes - which refers to the
total amount of relevant evidence considered, regardless of which side is
favored thereby. The interest in this subject has been limited to a relatively
small number of theorists, to judge by the impact that it has had on main-
stream evidence scholarship. Perhaps this is because there remains sig-
nificant disagreement about what lessons to take from the conversation.

ix
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X PREFACE

This is an unfortunate state of affairs, I believe, because these lessons are of
considerable theoretical and practical import.

I argue that the interest in a Keynesian sense of weight (hereafter,
“Keynesian weight”) is well founded, in that recourse to such an idea is
necessary for a full account of the burdens of proof. Although the gene-
sis of this idea goes back to articles I wrote in the 1980s and 1990s, I have
sketched its broader themes only more recently. See Dale A. Nance, “The
Weights of Evidence,” 5 Episteme 267 (2008). The present book develops
these arguments at greater depth and relates them more fully to the work
of others. That said, I should also disclaim any attempt at comprehensive-
ness of treatment. Despite its underdeveloped character, the volume of
sophisticated writings on the burdens of proof and related ideas in both
legal and nonlegal disciplines is still such that a comprehensive exposition
of all significant contributions would be unbearable for all but the most
determined reader. Consequently, many qualifications and subtleties are
passed over in the interest of a readable overall presentation. I hope to have
achieved a reasonable balance of depth and breadth.

The reader will see that, at least in some parts of this book, I have not
shied from the use of mathematical formulas. This reflects two consider-
ations: (1) inference invokes probabilities, as to which an important body
of mathematical theory is available, though it cannot tell the whole story,
and (2) the formalization involved in the use of mathematics permits a high
degree of precision in one’s communication, a commodity that is greatly
needed in a subject matter where important terms, such as burden of proof
and weight of evidence, are subject to considerable ambiguity and where, as
a consequence, the meaning underlying the use of such terms can so eas-
ily shift (often without notice) from one context of expression to another.
Nevertheless, the reader uncomfortable with mathematics in general or
probability theory in particular ought not to be deterred from proceeding.
Much of the argument presented here can be understood without engag-
ing the mathematics at any depth, and I have signaled at places where the
reader can even skip particular sections without losing the thread.

I emphasize two main conclusions, each of which runs contrary to
prevailing opinion among legal theorists who have addressed the topic
of Keynesian weight, whether or not by that name. First, the Keynesian
weight requirement should be, and generally is, subject to an excusable
preference structure: what should be required is limited by what can be
obtained. Second, generally speaking, the adequacy of Keynesian weight
should not be, and generally is not, a matter for consideration by the trier
of fact but rather something to be considered by the court. In lawyers’
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PREFACE xi

jargon, it is a “question of law.” Thus, repeated efforts made by theorists to
include an assessment of weight in the burden of persuasion applied by the
trier of fact are generally misguided. These claims have broad implications.

Format and style notes: Citations are in footnotes to avoid cluttering the
text. Primary legal authorities are cited in full in the footnotes. Abbreviated
citations are used in the footnotes for books, articles, and secondary legal
authorities (treatises, compendia of jury instructions, and so forth); full
citations for these are found in the References at the end of the book. For
stylistic consistency, letters used as abstract persons or propositions, vari-
ables, or functions are italicized throughout, even in direct quotations
from works that do not italicize in this manner.
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