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© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107070561
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press
978-1-107-07056-1 - Competition Law and Economic Regulation: Making and Managing Markets
Niamh Dunne

Index
More information
INDEX 367
individual rights, 318-19. See also mitigation discounting and, 251
human rights paradigms of, 320
general welfare versus, 328-9 personal misconduct and, 323
individualism, 54 liberalisation, 1, 92, 148-9
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access to, 298-9 of EU energy sector, 112-13
regulation, 296-304 harmonisation and, 169-70
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innovation, 8 outcomes, 160-1
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mala in se offences, 47
judicial procedures, 48 mala prohibita offences, 47
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competition law, 86-7 mandatory sharing
justice, 11 essential facilities doctrine and, 133-4
justiciability, of rules against excessive regulation and, 231
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State action defence and, 218-19
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remedies to, 41
State intervention in, 9-10
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market intervention, 48
degrees of, 56-7
market failures and, 6
strengths of, 55
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market mechanisms, 55
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excessive, 35-6
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market regulation, 1
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mechanisms, 48, 66
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market theory, 7
market-centred discourse, 151-2
market-clearing price, 7
marketisation, of public service
provision, 2
markets
cross-border, 181
monopoly, 15
operation of, 3
regulation impacted on, 229-32
State intervention in, 34
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MasterCard, 75
MCIv. AT&T, 131
Merger Control Regulation, 23
mergers, 32-3
of BOCs, 64-5
Clayton Act and, 20
competition and, 19
Microsoft consent decree, 118
MIRs. See market investigation references
mitigation discounting, 250-1

monopolies
barriers to entry and, 17
control of, 41-2
effects of, 15
excessive prices and, 123-4
innovation and, 16
liberalisation of, 4, 150
markets, 15
natural, 16-17, 175-7
self-destructive nature of, 17
telephony, 61-2
theories, 14-18
unilateral conduct and, 230-1
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oligopolies
monopsonies, 113-14
moral hazard, 9

National Competition Council (NCC),
300
National Health Service, 2
national regulatory authorities (NRAs),
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NCC. See National Competition
Council
ne bis in idem. See double jeopardy
negotiated settlements, 80, 88
accountability in, 117
competition enforcement and, 94
conclusion of, 91
ex ante enforcement and, 81-2
procedural regulatory competition
law and, 97-119
public consultation in, 117-18
as regulation, 116-19
neo-classical economic theory, 6, 173
neoliberalism, 150-1
New Labour, 165
New Zealand, 77
Noerr-Pennington doctrine, 200
non-commodity values, 38-9
non-economic values, 173-85
antitrust and, 190-1
economic regulation for, 12
prioritisation of, 235
regulation in pursuit of, 254-6
role of efficiency and, 329-30
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NRAs. See national regulatory
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Occupy movement, 2
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Co-operation and Development

Office of Fair Trading (OFT), 66, 269,
290

Office of Management and Budget
(OMB), 164-5

OFT. See Office of Fair Trading

oligopolies, 17-18, 175-8

OMB. See Office of Management and
Budget

Ordoliberalism, 29-31, 59-60

Organisation for Economic
Co-operation and Development
(OECD), 280

Oscar Bronner GmbH v. Mediaprint
Zeitungs, 132, 223

Pacific Bell Telephone Co., d/b/a ATST
California et al. v. linkLine
Communications, Inc., et al.,
192, 209

Pareto efficiency, 7

Parker, Director of Agriculture, et al. v.
Brown, 199

patent ambush, 110

paternalism, 175

payment card systems, 75

per se violations, 20

personal misconduct, 323

Pharmaceutical Inquiry, 285

Pigou, Arthur, 144-5

Pigovian welfare theory, 144-5

Pilbara Infrastructure, 302

planning, 54

policy articulation, 162

policy choices, 5

policy-making, 112-16

political ideology, 318

political interference, democratic
accountability versus, 330-2
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political mobilisation, 139-40
political responsibility, 11
politicisation
of competition law, 95-6
of sector inquiries, 283-4
politics, 56
Posner-Dworkin-Calabrese debate, 11
post-Chicago approach, 29-30
power-seeking motive, 52
preclusion, 205-9
pre-emption, 199, 202-3
price incentives, 9
price regulators, 128
price squeezes, 210
price-control laws, 298
pricing, 7. See also excessive prices
competitive, 14-15
marginal cost, 14-15
market-clearing, 7
primary jurisdiction, 277
private enforcement, 243-6
public enforcement compared to,
323
with public leniency programmes,
322-3
scepticism of, 244-5
private interest, 37
private power, control of, 57
private wrong, 321
privatisation, 1, 146-61
of National Health Service, 2
of public utilities, 154
railway, 155
of telecommunications, in Australia,
273-4
in UK, 152
procedural economy, 108
Productivity Commission, 303
property rights, essential facilities
doctrine and, 133
Prosser, Tony, 12
public choice, 173
Chicago School and, 148
movement, 143-6
in practice, 146-61
theories, 145
public consultation, in negotiated
settlements, 117-18
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public enforcement
agencies
allocation of powers between,
264-7
conflict resolution between, 275-9
coordination between, 277-8
division of labour between, 66-7,
264-5
concurrency and, 243-4
jurisdiction of, 314
private enforcement compared to, 323
quasi-regulation compared to, 88
public goods, 8-9
public interest, 37, 143-4
precedence of competition over, 224
regulation, 175
public leniency programmes, 322-3
public ownership, 149
public service provision, 2, 149
public utilities
economic regulation of, 35
non-commodity values and, 38-9
privatisation of, 154
regulation, 130-1
public wrong, 320-1
punitive damages, 248

quasi-competition provisions, in EU, 23
quasi-regulation
competition law as, 4-5, 71-2
consent decrees as, 107
essential facilities doctrine and, 129-30
public enforcement compared to, 88

railway privatisation, 155
rational actors, 8
Reagan, Ronald, 150-2, 159
redistribution, 44-5
economic regulation and, 53
wealth, 28
redundancy, 333
refusal to deal theory, 130
regulated markets
antitrust analysis of, 230-1
antitrust remedies in, 247-8
competition enforcement in, 196-7
competition in, 191-3
market failures in, 195-6

scrutiny of, 215
unrelated competition abuse in, 252-4
regulation. See also better regulation;
deregulation; economic
regulation; re-regulation;
self-regulation
accommodating, 102-7
antitrust differentiated from, 188-9
antitrust impacted by, 209
asymmetric, 222
behaviour impacted by, 229-32
broken, 256-8
for competition, 156-7, 330
competition authorities and, 127-9
competition compared to, 140
competition law as, 137-8
diminution in effectiveness of, 234
ex ante, 212, 214
of excessive prices, 123
federal, 203-12
harm from, 139
inefficient, 255
inescapability of, 185-6
infrastructure, 296-304
through liberalisation, 140-1
in lieu of antitrust, 179-85
mandatory sharing and, 231
of margin squeeze, 210
markets impacted by, 229-32
measures of, 147
national, 212-13
of natural monopolies, 177
negotiated settlements as, 116-19
of oligopolies, 177-8
pervasiveness of, 197
political mobilisation and, 139-40
pre-eminence of competition law
over, 227-8
public interest, 175
public utilities, 130-1
in pursuit of non-economic goals,
254-6
reform, 161-8, 186
restrictive impact of, 223
sector-specific
antitrust and, 206
market governance through, 141
social, 35, 151
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static nature of, 94-5
substantive core of, 173-85
substitutionary, 71-8
telecommunications, 60-5, 169-73,
179-85
Regulation 1/2003, 108-9, 114-16
regulators
antitrust enforcement by, 266-72
division of labour and, 4
intent of, 194-5
regulatory competition, 70-1
regulatory competition law, 69-71
assessing, 967
competition law distinguished from,
79-87
doctrinal, 78-87, 119-36
effectiveness justification for, 88-9
jurisdictional variations, 86-7
legitimacy of, 91-3
pragmatic justification for, 87-8
procedural, 97-119
pros and cons of, 87-97
rule of law and, 91-3
strategic use of, 137
regulatory gaming, 258-61
regulatory goals, 319
regulatory holiday, 254
regulatory policies
market failures and, 9-10
socially beneficial, 5
remedies, 246-51
antitrust, 247-8
duplicative, 246
in EU, 246-7
to market failures, 41
regulatory, 83-4
in US, 246-7
rent control, 41-2
rent-seeking, 16, 145
re-regulation, 140
resource allocation, 6-7
rights of defence, 283
Roaming Regulation, 179-85
Robinson-Patman Act, 30, 297-8
rule of law, 91-3
compliance, 328-9
conception of, 236
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concurrency and, 236-43
in EU, 236-7

Savings & Loan crises, 155
scale economies, 17
SEC. See Securities and Exchange
Commission
second best solutions, 13
sector inquiries, 280-5
Securities and Exchange Commission
(SEC), 204-5
self-interest, 145
self-regulation, 76-8
separation of powers, 89-90, 255
Sherman Act, 19-21, 306-7
pre-emption and, 199
purpose of, 30
state action and, 199-200
significant market power (SMP), 171
Silver, d/b/a Municipal Securities Co.
et al. v. New York Stock
Exchange, 204
single market integration, 32
Smith, Adam, 1
SMP. See significant market power
social democracy, 152-3
social organisation, 190
social solidarity, 150
social values, 38
social welfare, 144-5, 174
SOs. See statements of objections
sovereignty, 199-203, 227
spill-overs, compensation for, 41-2
spontaneous forces, 57
standard setting, 259
State
coercive power of, 59
regulation, 199-203
role of, 50-1
state action, 199-203
State action defence, in EU, 215-20
State intervention, 34
Chicago School and, 158
in free market, 54
liberal, 57
in market failures, 9-10
in markets, 34
minimal, 57
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statements of objections (SOs), 180
strategic underinvestment, 114, 223
structural inefficiency, 173-85
super-regulators, 272-5

supply, 7

TSO. See transmission system operator
Tunney Act of 2004, 99, 107

Type I errors. See false positives

Type II errors. See false negatives

UK. See United Kingdom
unfairness, 313
unilateral conduct, 32, 230-1
United Kingdom (UK)
antitrust enforcement by regulators
in, 267-72
BR in, 165
concurrency in, 267
conflict resolution in, 276
deregulation in, 151-5
market investigation references in,
285-90
privatisation in, 152
United States (US)
antitrust, 90, 199-212
antitrust approach to excessive prices

tariff rebalancing, 220, 225-6
taxation, 9, 174
telecommunications
concurrency in, 194-5
economic regulation, 60-5
margin squeeze and, 192-3
privatisation, in Australia, 2734
regulation, 60-5, 169-73, 179-85
regulatory gaming and, 261
tariff rebalancing in, 220, 225-6
Telecommunications Act of 1996, 64-5,
154, 205, 245
Telefonica, SA and Telefénica de
Espaifia, SA v. European
Commission, 171-2, 219
Telekomunikacja Polska, 219-20, in, 123-6
223-4, 231-2, 241-2 competition law enforcement in, 24,
telephony, 61-2 86-7
Telstra, 273-4 competition law goals in, 30-1
TEU. See Treaty on European Union conflict resolution in, 277
TFEU. See Treaty on the Functioning of consent decrees in, 98-102
the European Union deregulation in, 151-5

Thatcher, Margaret, 150-3, 159-60

Thatcherism, 153

Town of Concord, Massachusetts v.
Boston Edison Co., 209-12,

federal regulation in, 203-12
punitive damages in, 248
remedies in, 246-7

system of competition, 18-26

229-30 telecommunications regulation, 60-5
Trade Practices Amendment Act 1997,  United States v. AT&T, 257
273-4 universal service obligations (USOs),

38-9, 175
US. See United States

transaction cost efficiency, 146
transmission system operator (TSO),

112 US Constitution, Supremacy Clause of,
transparency, 291 199
administrative guidance and, 80-1 USOs. See universal service obligations

BR and, 162

transport sector, 142, 152

Treaty of Amsterdam, 165-6

Treaty of Rome, 21

Treaty on European Union (TEU), 23

Treaty on the Functioning of the anticompetitive conduct in, 64
European Union (TFEU), 21-3, antitrust preclusion approach and,
72-4, 109 135

utility, 10-11

Verizon Communications, Inc. v. Law
Office of Curtis V. Trinko, 4,
131, 232-3
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preclusion and, 205-9 general, 328-9
remedies in, 246-7 promotion, 318-19
vertical integration, 191-2 social, 144-5, 174
Visa, 75 theory, Pigovian, 144-5
well-functioning market, 1
Walker Process doctrine, 259 Western Electric, 62-3
Washington Consensus, 2, 149 white-collar offences, 47
wealth maximisation. See efficiency Willis Graham Act, 62

welfare, 38. See also consumer welfare
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