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causal arguments, 104—s5, 107
Cox proportional hazard model, 122—3
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Conditional Effectiveness Hypothesis, 19,
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court ruling, 47
statement, 156, 167
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testing, 20, 167-8
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baseline analysis, 175-6
baseline model, 168
data and measurement, 168—74
descriptive statistics, 173
during transition period, 168
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LRM and LM test, 175, 188
pancl-corrected standard errors, 169, 175
theoretical model, 177-86, 188—g
time-series analysis, 175
consent based arrangements, 6
coordination problems, 27, 60
Coordination Rurale, 206
cost of compliance, 334, 52, 191-2, 193
domestic interests and, 216
formal model, 52
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courts
definition of, 31
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international
see international courts
Cox proportional hazard model, 122

death penalty cases, legal characteristics of,
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cooperation in, 8
international courts and
see international courts
variable costs of, 31
defendant state, response to challenge, 32
democracies, 6
democratic political systems, appointing
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derogations, 193
diffuse legitimacy, 216-18
direct actions, 62, 74, 77, 149
annulment
see annulment actions
conflicts of interest in, 101
enforcement actions
see enforcement actions
infringement rulings
see infringement rulings
noncompliance threat in, 138, 149, 150
third-party government briefs in, 623,
139, 140, 151
dispute generation process, model of, 44
assumptions, 33
cost of compliance, N government
version, 35-0, 41, 48
cost of compliance, two-state version,

335
cost of filing challenge, 36—7, 42
filing challenge, 36
government’s decision, 34
third party government’s payoff, 34,
42
dispute resolution, legalization of, 25
dispute resolution mechanism (DSM)
for trade liberalization, 162
preferential trade agreements, 57-8
dispute resolution process, model of, 20,
44 .
assumptions, 33
bringing case, 36, 42, 55
cost of compliance, 334, 52
defendant’s effort, 37, 42-3, 54
divergence of court’s preferences, 38
filing briefs, 37, 42, 54
government compliance with rulings,
38-9,52-3, 55
legitimacy cost, 39
payoff structure, 38—9
ruling and judgment, 37, 43, 54, 56
wider/narrower application of law, 38
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trade, statistical evidence of, 161—2
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US Supreme Court, 218-19
domestic crisis and defection, 31
domestic law and international law,
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diffuse legitimacy, 216-18
indirect enforcement mechanism, 216
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EC’s position on legal issue, 133-7, 1534
EC’s briefs, 135, 137
member-state briefs, balance of, 135,
136
omitted variable bias, 134, 135
plaintiff, 134-5
probit models and, 136—7
third-party briefs, 135-6, 137
legal merits of case, 131-3, 153
AG’s position on, 132—3
influence on rulings, 1312
measurement errors, 142—4
random, 143—4
systematic, 143
third-party support for plaintiff, 142
substantive significance, 144-6
threats of override, 14650, 154
administrative cases, 149
annulment actions, 149
coalitions and, 148
credibility of, 147-8
effect of government briefs due, 148
importance of sensitivity to, 147
preliminary rulings, 150
third-party briefs and, 147, 150

variation in judicial procedures, 13741,
154
financial sanctions, 138—9, 141
government as defendant, 139—o
government as litigant, 140
impact of government briefs, 137-8,
139
responsive to government briefs, 141
threat of noncompliance, 138, 139,
154-5
EC]J, theoretical model of, 65
alternative argument, 68
applications of, 82—3
assumptions, 65, 68
empirical predictions, 66—7
explanation evaluation, 67
hypothesis testing, 66
preliminary reference system, 67-8
ECJ Database Project, 68—9
coding at level of legal issue, 70-1
database descriptive statistics, 71-6
dataset, 69—71
rulings from 1960-1999, 71
EC]J rulings, 22, 63, 64, 200-3, 2045, 206—7
against German government, 22
and AG’s opinion, agreement between
see AG’s opinion and EC]J rulings,
agreement between
and AG’s opinion, comparison between,

baseline analysis, 127—9
database creation project
see IEC] Database Project
distribution of, 72
preliminary rulings, 72—4
third-party briefs, 745
EC’s impact on, 199
EU institutions and, 75
EU law interpretation, 76
government noncompliance with, 66,
76, 78-82, 130, 194-6
impact of, 845
infringement procedure, 12
inter-state trade and, 157
intra-EU trade and, 158
legal merits of case and, 86
litigant identity for, 712
market liberalization, 157
member states’ role in, 65-6
narrower or broader set of, 125
net government briefs and, correlation
between, 129
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on legal issue in case, 125
policy change in response to, 186—7
policy implications, 76
probit analysis of plaintiff, 117, 1234
probit models of, 127-8
procedural differences across, 194
promoting Furopean integration,
196—7
third-party briefs and, relationship
between, 83
third-party governments and, 19
EC]J rulings on intra-EU trade, judicial
impact of, 197
compliance problems and, 1645
heterogeneity in, 167
hypothesis testing of
see Conditional Effectiveness
Hypothesis testing
infringement rulings, 166
intra-EU imports/GDP, 166—7, 176,
177-9, 180, 183, 184, 186
preliminary references, 165-6
third-party government support for, 187,
1934
electoral system, 106
enforcement actions, 62, 63, 77, 133, 134,
135, 138
noncompliance in, 78-9, 130
environmental standards, raising, 28—9
EU Commission, leadership of, 120
EU institutions
annulment actions, 78
bringing actions before ECJ, 62
EU laws
EC]J preliminary ruling over, 62
expansive interpretation of, 63
flexibility in, 203—4
member-state government compliance
with, 60-1, 76
EU member states, 168
costs of compliance for, 14
intra-EU imports into
see intra-EU imports
political economic clout of, 126—7
European Atomic Energy Community
(Euratom), 59
European Coal and Steel Community
(ECSC), 59
European Commission (EC), 59
bailout of Alstom, 23
controls for position of, 136
decisions on state aid, 77-8

ECJ’s responsiveness to, 130
financial sanctions on member states,
138—9
impact on ECJ rulings, 199
position on legal issue, 133—7, 153—4
balance of member-state briefs, 135,
136
concern of omitted variable bias, 134,
135
EC’s briefs, 135, 137
plaintiff, 1345
probit models and, 136—7
third-party briefs, 135-6, 137
European Communities (EC) 59
Furopean Council (EC), UK annulment
action against, 8o
Furopean Court of Justice (ECJ), 21
adjudication process, 645
see also ECJ, factors influencing
adjudication by
as international court, 14
compliance problems faced by, 14,
63—
decisions and third-party governments,
19
dispute resolution by, 61
judges, 61
preliminary ruling system, 62, 67-8
responsiveness to EC, 130
role in EU performance, 65
roles and responsibilities of, 14
standing to bring suit before, 62
supremacy doctrines, 209
third-party briefs, 62—3, 67
voluntary compliance assumptions, 67
European Economic Community (EEC)
Common Agricultural Policy, 59
common external trade policy, 59
creation of, 58
merger with ECSC and Euratom, 59
role in barrier elimination, 58—9
European Union (EU)
bicameral legislature of, 59
European Court of Justice
see European Court of Justice (ECJ)
executive arm of, 59
historical record of, 58
judicial arm of, 59
membership commitments, 14
policy mandate of, 60
policy objectives, 163
success of, 59-60
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European Union (EU), theoretical model
of
bringing suit before ECJ, 62
collective action problem, 60-1
compliance problems, 61
EC]J rulings, 63
enforcement problems, 63—4
institutional role of ECJ, 61
policy dilemmas, 60
preliminary references, 62
regulatory regime’s policy domain, 60-1
strategic dilemmas, 6o
third-party briefs, 62—3, 67

Federal Reserve chairman, appointment of,
120-1
financial sanctions, 138-9, 141
formal model
assumptions, 51
bringing case, 55
continuation values of
costs and benefits to parties, 51—
costs and benefits to third party, 52
from on-path play, 51
from punishment path play, 52
cost of compliance, 52
court ruling, 54, 56
defendant’s effort, 54
filing briefs, 54
government compliance with rulings,
523, 55
international court influence on state
behavior
see international court influence on
state behavior, formal model of
issuing judgments, 54
judgments, 52-3, 54
off-equilibrium path strategies, 51
on-equilibrium path strategies, s0-1
ruling and judgment, 54, 56
formal modeling, 15-16
France
air pollution policies, 28
annulment actions, 77
decision to bail out Alstom, 23

GATT membership, impact of,
162
GDP and intra-EU imports, 170-1
German Constitutional Court, 81
Germany, 22, 30
enforcement actions against, 79

government briefs
differential importance of, 126
impact on EC]J rulings, 131—3
threats of override, 148
variation in judicial procedures, 137-8,
139, 141
government court relations, theory of, 81
government preferences and court
influence, 49
governments
back-channel negotiations, 32
briefs filed against
see briefs against defendant
challenging, in court, 245
consent based arrangements, 6
defecting from regulatory regimes
see common regulatory regimes,
defecting from
definition of, 5
effort to persuade, 37, 42—3
environmental standards, raising, 28—9
international cooperation, 5-6, 7
motivation for creating regulatory
regimes, 25
participation in regulatory regimes,
15-16
policy changes and court rulings, 10
power relations among, 5
trade barriers, lowering, 27-8
governments, enforcement strategies of, 39
components of, 40
factors influencing, 41
punishment conditioning on litigation
process, 40-1
punishment for defection, 40
punishment for ¢ periods, 41
Granholm v. Heald ruling, 160
consequences for interstate trade, 160

highly legalized international courts, 21
binding rulings, 9—10
national court rulings and, 10

home government briefs, 101
AG’s age and, 110
AG’s opinion and EC]J rulings, 102, 109,

114, 115, 118

prime minister’s party’s survival, 109-14
variable for forecasting models, 108

incumbent government, forecasting
survival prospects of
see cabinet survival, forecasting model for
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control of temporal shocks affecting,
1734
cross-national variation in, 173
financial sanctions for noncompliance
with, 138—9
importance of, 189
intra-EU imports and, 166
intra-EU trade and, 166
noncompliance with, 79
pro-Commission, 171
trade effect of, 167-8
international agreements, 1, 21
adoption of, 1
between two states, 31—
codified set of rules, 7
compliance with, 5, 156
consent-based arrangements, 6
domestic political context, 6
derogations and, 193
design features of, 9
efficient breach argument of, 23—4
flexibility of, ¢
international courts
see international courts
multilateral international regulatory
regimes, 2—3
state behavior and
consent-based arrangements, 6
domestic political context, 6
managerial model, 6
realists’ position on, 5-6
international agreements, liberal
institutional perspective on, 7-8
assumptions, 7
collective action challenges, 7
costs and benefits of cooperation, §
limitations of, 8
shallow agreements, 8
international cooperation, s, 23—4
compliance with court decisions, 45
convergence of interests, 5
costs and benefits of, 8
court’s ability to enforce, 11, 13
WTO Dispute Settlement Body, 11
international court influence, formal
theory of
actors’ interests, 15-16
applicability to regulatory regimes, 12
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assumptions, 16-18
challenge regarding compliance, 12
deductive argument, 16
European Court of Justice
see Furopean Court of Justice (ECJ)
formal modeling approach, 15-16
generality of model, 12
information transmission process, 13
large-N statistical analysis, 18-19
models of judicial politics, 13
multinational generalization, 13
WTO dispute resolution body, 15
international court influence on state
behavior, formal model of, 23, 47-8,
49-59, 57
assumptions, 48
complete theory for, 24-6
compliance with international law, 48
dispute generation
see dispute generation process, model
of
dispute resolution
see dispute resolution process, model
of
environmental standards, 28—9
game-theoretic models, 26
government preferences, 49
implications of, 57
judicial process, 48—9
key components of, 57
levels of compliance, 49
plausible explanation, 57
punishment conditioning, 48
social policies, 29
trade barriers, 27-8
International Court of Justice (ICJ), 15
international court rulings
compliance with
international cooperation from, 45
motivation for, 24
WTO DSB ruling, 22
effectiveness of, 58
effect on trade liberalization, 190
see also ECJ rulings on intra-EU trade,
judicial impact of
empirical implications, 24
for defendant and plaintiff, 37, 39, 43
implication of ignoring, 47
judgment and, 54
likelihood of compliance with, 193
noncompliance with
annulment actions, 79-8o
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international court rulings (cont.)

direct actions, 138

EC]J rulings, 76, 78-82, 130, 194-6
enforcement actions, 78-9, 130
infringement rulings, 79, 138—9
preliminary rulings, 8o-2, 130, 138

result of misunderstandings and errors,

22-3
third-party government involvement, 193

international courts

activities, 3—4
as fire alarm, 24, 32, 47
as information clearinghouse, 24, 32, 47
challenges faced by, 47
design of
adjudication process, innovations in,
209-10
appointment and removal of judges,
208
case generation process, 208—9
less flexible legal regime, 210-11
mandate for compliance, 210
doctrinally innovative, 45
domestic court and, comparison
between, 214-15
domestic publics role in
diffuse legitimacy, 216-18
indirect enforcement mechanism, 216
effectiveness of, 3—4
enforcement mechanism, 11
enforcement powers of, 22
European Court of Justice
see Furopean Court of Justice (ECJ)
facilitating compliance with
international law, 192
facilitating cooperation, 46
factors influencing adjudication by
EC’s position on legal issue, 133—7
legal merits of case, 1313
measurement concerns, 142—4
substantive significance, 1446
threats of override, 14650

variation in judicial procedures, 13741

highly legalized

see highly legalized international

courts

impact on substantive outcomes, 189
incomplete contract and, 45
judges on, 64
motivation for creating, 25, 33
objectives of, 9

Index

rational design perspective, 911, 192
regulatory regime enforcement, 32—3
repeat player, 130
international human rights regime, 12
international institutions
effectiveness of, 194
importance of, 1
influence on state behavior, 5-6
international courts
see international courts
rational design perspective, 9
assumptions, 9
third-party review, 1-3
international laws, 1, 5, 192

domestic law and, comparison between,

214-15
implications for execution of, 212-13
international legal system, institutional
innovations in, 211
mandate for compliance, 210

procedural rules of adjudication, 209-10

shallower agreements, 210-11
international regulatory regimes,
multilateral, 23, 21
international trade, 7
interstate commerce liberalization
barriers to, 161
Commerce Clause and, 160
Granholm v. Heald ruling and, 160
limits of judicial relief for, 160-1
interstate trade, ruling for
dispute resolution mechanism, 162
GATT membership, 162
Granholm v. Heald ruling, 160
states’ statutory response to, 160
intra-EU imports, 20, 194
EC] rulings impact on, 166-7, 176,
1779, 180, 183, 184, 186
levels of, 169
normalization by GDP, 1701
pro-liberalizing trade rulings and, 20
references and rulings impact on,
166—7
intra-EU trade
legal challenges to laws with
implications for, 163
liberalization of, 157

judicial decision making, legal principles
in, 87

judicial politics, models of, 13
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judicial procedures, variation in, 137—41,
154

financial sanctions, 1389, 141
government as defendant, 139—o
government as litigant, 140
impact of government briefs, 137-8, 139
responsive to government briefs, 141
threat of noncompliance, 138, 139, 154-5

large-N statistical analysis, 18—19
law
incomplete contracts, 212
international
see international laws
regulatory, 212
regulatory regime and, 212
legalistic adjudication mechanisms, 25
legal merits of case, 131-3, 153
AG’s position on, 132-3
approach for controlling, 120, 129
innovative identification strategy, 8§7-8
legal characteristics quantification, 87
political influences on AG’s opinion:
see AG’s opinion, political
influences on
third-party, 88
balance of, 64
EC]J rulings reflecting, 86, 131-3
influence on rulings, 1312
judicial decision making, 87
third-party government briefs and, 86—
legal system, activation of, 245
legitimacy cost, 39
life table, 1212
litigants, 15
annulments and preliminary rulings,
712
bringing case, 36, 42

Maastricht Treaty of 1994, 138
majoritarian representation systems, 106
McCarroll v. Dixie Greyhound Lines, 161
measurement errors, 142—4

random, 143—4

systematic, 143

third-party support for plaintiff, 142
member-state compliance, 60-1, 76

annulment actions, 77-8, 149

definition of, 76

enforcement actions, 77

preliminary reference system, 78

member-state governments

AG’s opinion, political influences on,
96

amicus briefs, 126
bringing actions before ECJ, 62
plaintiff, annulment actions, 83
plaintiff, preliminary rulings, 83
political economic clout of, 126—7
third-party briefs across, 745, 126

national bureaucratic efficiency, 173
national court rulings
see domestic court rulings
net government briefs, 143, 146
EC]J rulings and, 126, 129, 131, 143
government litigant, 168
plaintiff, 110, 116

observational equivalence problem, 45
off-equilibrium path strategies
punishee, 51
punisher, 51
on-equilibrium path strategies
courts, 50-1
governments, 50
litigants, 50
override, threats of
see threats of override

panel-corrected standard errors, estimation
of, 169
Political Influence Hypothesis, 83
political preferences on dispute resolution,
1
Political Sensitivity Hypothesis, 19, 47, 58,
193
difficultly with testing, 20
statement, 125
Political Sensitivity Hypothesis, testing of
baseline analysis, 127—9
dependent variable, 125
EC’s position on legal issue, 133-7, 1534
factors influencing adjudication, 131
independent variable, 125
legal merits of case, 1313, 153
measurement errors, 142—4
net government briefs and ECJ rulings,
correlation between, 126, 129, 131
noncompliance threats, 130
political economic clout of member
states, 126—7
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Political Sensitivity Hypothesis (cont.)
substantive significance, 144-6
threats of override, 14650, 154
variation in judicial procedures, 13741,
154
political survival forecasting models, 103-8
based on observed past political
experience, 104
challenges associated with, 103
hypothesis testing via, 108
prime minister’s party’s survival, 104-8
bargaining environment, 106
basic measure, 1212
causal arguments, 104-5, 107
Cox proportional hazard model, 1223
determinants of, 105, 106, 122
clectoral system types, 106
home government briefs and AG
opinions, 109-14
hypothesized relationships analysis,
108, 119
life table, 1212
macroeconomic conditions, 106
sophisticated measure, 122-3
stable coalition, 106
survival analysis statistical models,
105-6, 107-8
probit analysis, 11011, 1234
survival question, 104
preferential trade agreements, performance
of, 57-8
preliminary rulings, 62, 82
baseline analysis of, 175-6
control of temporal shocks affecting,
1734
cross-national variation in, 173
domestic sources of variation in, 173
importance of, 189
intra-EU imports and, 166
intra-EU trade and, 165-6
litigant identity for, 71—
member state as plaintiff, 83
member-state compliance, 78
noncompliance with, 8o-2, 130, 138
national court studies, 81
national policy and laws, 81—
pro-Commission, 171
third-party government briefs in, 139, 140
151
threats of override, 150
trade effect of, 167-8

»

prime minister party survival, historical
data on, 1212
prisoners’ dilemma
see collective action challenges
private parties
annulment actions, 78
bringing actions before ECJ, 62
probit analysis, 110-11
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