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academic lawyers, Army Legal Services,
and. See Army Legal Services
(ALS) and academia
Action on Armed Violence, 238, 240, 241
aerial bombardment, 5
Afghanistan, 42
captured prisoners, treatment of, 186
combatant status, debate on, 174
drone strikes in, 197, 212
explosive weapons in, 235
internal conflict, 53
ISAF in, 53, 259
African Charter on Human and
Peoples’ Rights, 63-4
African Union Mission in Somalia
(AMISOM), 259
aiding and abetting, 297-8
air-delivered explosive weapons, 240
Al-Qaeda, 53, 79, 86, 92, 212
Al Skeini, 157, 162, 167
Al-Jedda, 9, 110, 187
American Convention on Human
Rights, 61, 63-4
amnesties, 55
Annan, UN Secretary General Kofi, 104
Global Compact, 300
anti-personnel landmines. See mines
appeals from military courts. See under
trials of prisoners of war by
military courts
Arab Charter on Human Rights, 63-4
Arab-Israeli conflict 1967, 22
area bombardment, 249-50, 254-5
definition of, 249

nature of prohibition on, 254-5
area targeting, 255-6
area weapons, 256-61
armed conflict, law of. See laws of war
armed conflicts
classification of, 76-7
cross-border hostilities. See
cross-border hostilities between
states and non-state actors
humanitarian protections triggered
by state of war, 54
international armed conflicts. See
international armed conflicts
meaning of armed conflict, 10-11, 52
‘mixed’ armed conflicts, 77
non-international armed
conflicts. See non-international
armed conflicts
problem of acceptance of state of
armed conflict, 52-7
problems of fragmentation v.
integration of different
branches of international law,
57-64
role of national law in military
operations, 66-8
status of a conflict. See status of a
conflict
treaties, effects on, 65-6
types of, 9-10
armed forces
continuous combat function,
definition of, 176-7
definition of, 171
duty of care towards, 185
expeditionary operations, 185-6
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armed forces (cont.)
role and nature of, 183-4
unlawful military orders, 66-8
Army Legal Services (ALS) and
academia, 4, 30-48
ALS and academic collaboration in
practice, 44-6
courses of study for military lawyers,
36-7
diplomatic conferences, 35-6
future, 46-8
historical background, 31-9
importance of military law/armed
conflict law, 47-8
international conferences, expert
meetings and discussion
groups, 37-9
involvement of retired ALS officers
in academic life, 44
military lawyers’ role in domestic
military law, 30-1
military lawyers’ role in
international law, 31
military manuals, 31-5
Operational Law Branch, 43-4
transition to concept of operational
law, 40-4
Article 5 tribunals
challenges in conducting tribunals in
asymmetric wars, 167
civilians having POW status,
determining, 317-18
competence, 316-17
detention, 150
difficulties in investigating
prisoners’ status, 155
ECHR, and. See European
Convention on Human Rights
(ECHR)
finding of no entitlement to POW
status, effects of, 316
independent and impartial, 161
no requirement to give reasons for
detention, 160
obligation to hold, 155
state practice, 157
artillery, 255
use of, 256-7

Asser Institute, 173
Australia

East Timor, in, 165
Avildn, 61

Baha Mousa, 158, 159, 163, 165
Bdmaca-Veldsquez, 62
Barayagwiza, 353
Baxter, Richard, 32
Belgrano, sinking of, 211
belligerent nexus, concept of, 179-80
Bensouda, Fatou, 292
Berman, Sir Franklin, 34
Bethlehem, Sir Daniel, 59
biological weapons, 3, 28
prohibited as inherently
indiscriminate, 25
use of not a war crime, 28
Biological Weapons Convention, 28, 229
Birch, Professor Diane, 37
Blaski¢, 19, 21
blast and fragmentation weapons,
245-8
Boer War, 170-1
booby-traps, 26, 245
Bosnia, 100, 115
Brahimi Report 2000, 99, 102
British Institute of International and
Comparative Law, 39
British Red Cross Society
seminars and conferences, 37-8
Brock, 352
bullets, dumdum. See dumdum bullets
business and human rights movement,
300-4

Capstone Document, 103
lethal force, use of, 109
risk assessments, 113
caveats
delineating military participation, 66
Celebici, 136
chaplains, 15
Chechnya
internal conflict, in, 9, 52-3
chemical weapons, 3
prohibition of, 27-8
use of as war crime, 28
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Chemical Weapons Convention
(CWCQ), 27-8, 229
children, 20
armed conflict, protection during, 60
child soldiers, 296
children’s toys as booby traps, 26
explosive weapons, protection
from, 236
specific protection needs in
custody, 272
China-India conflict 1962-3, 7
civilianisation of armed conflict, 211-12
civilians
appeal rights of civilians tried in
military courts, 334
area bombardment, protection from,
249-50, 254-5
attack preparation, precautionary
approach to, 19
belligerent reprisals against,
prohibition of, 203
benefit of the doubt, 180
civilians and combatants,
distinguishing, 15-16
collateral damage, 205-6
combatants, and, 16
combatants, becoming, 16
concept/definition of ‘civilian’, 15
direct participation and principle of
distinction. See direct
participation and principle of
distinction
distinction between civilians and
combatants, narrowing, 16-17
explosive weapons, protecting
from. See explosive weapons,
protecting civilians from
incendiary weapons, use against, 26
intention, 179-80
mines, use of, 26-7
not participating directly in
hostilities, 55
occupying power, under, 21-2
POW status, 317-18
precautionary measures, need for, 258
presumptions applying, 180
principle of distinction. See
distinction, principle of

proportionality principle,
application of, 18-20
protection from attack, 14,
172, 249
protection from indiscriminate
attack, 249-54
protections for, 15-22
range of protected persons, 20
‘revolving door’ concept, 180-1
targeting/basic rule of distinction, 203
voluntary human shields, 178-9
Clapham, Professor Andrew, 307
Clausewitz, Carl von, 5
cluster munitions, 234
area targeting, 255
banned, 27, 245, 256
Convention on. See Convention on
Cluster Munitions
effects of, 245-6
indiscriminate area effects, 255-6
unexploded ordinance, concerns
over, 27
coalitions of the willing, 100
Coard, 61
cold war, 97, 99, 214
collateral damage
civilian losses, 205-6
definition of, 205
drone strikes, 192, 193, 211
excessive, 232
indiscriminate attacks, 139
lethal autonomous robots, 208
necessary precautions, 206
unacceptability of, 187
unlawful collateral damage, 205-6
collective liability, 296-7
‘co-location’, 258
combatants, 15
civilians and combatants,
distinguishing, 15-16
combatant’s immunity, 22, 326
‘combatant privilege’ applying to
regular forces, 171
distinction between civilians and
combatants, narrowing, 16-17
meaning of, 15, 22
peacekeepers as. See under
peacekeepers/peacekeeping
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combatants (cont.)
principle of distinction. See
distinction, principle of
prisoners of war. See prisoners of
war (POWs)
sick and wounded, 22-3
unlawful combatants, 16
command responsibility, 299
commissions of enquiry, 7
Hezbollah/Israel conflict, 12-13
complementarity principle, 291-2
conflict minerals, 309
conflicts. See armed conflicts
Congo
peacekeeping operations, 105
Convention on Certain Conventional
Weapons (CCW), 32, 36, 230
explosive remnants of war, 248
explosive weapons, restrictions on, 245
incendiary weapons, 248
mines, use of, 26-7, 245
restricting further use of
conventional weapons, 264
scholars’ proposals for protocol to
CCW, 260-1
types of banned weapons, 26
Convention on Cluster Munitions, 27,
69, 234, 245, 264
preventing ‘indiscriminate area
effects’, 246
weapon characteristics specified
under, 256
Convention on the Continental Shelf, 65
Convention on the Privileges and
Immunities of the United
Nations, 114
Convention on the Rights of the
Child, 60
Copenhagen Process on the Handling
of Detainees in International
Military Operations, 273-4
co-perpetration, 297
Corn, Geoffrey, 74-5, 83, 87, 88
corporate complicity, 297-8
corporate criminal liability for war
crimes/violations of
international humanitarian
law, 285-312

accusations of direct commission of
international crimes rare, 296

aiding and abetting, 297-8

collective liability for corporate
accountability, 296-7

command responsibility, 299

corporate complicity, 297-8

corporate criminal responsibility at
domestic level-jurisdictional
issues, 293-5

corporate entity liability, 295-6

corporate responsibilities, 308-11

direct complicity, 297-8

domestic recognition and modes of
corporate criminal
responsibility, 295-9

Framework for Business and Human
Rights, 301-4

growing focus on corporate
accountability, 285-7

history of corporate criminal
responsibility for IHL
violations, 287-92

indirect or accessory participants,
companies as, 297

individual liability of company
directors and staff, 295

industrialists’ trials after Second
World War, 287-9

influence of business and human
rights movement, 300-4

powers of international
corporations, 286

recent examples of corporate
liability at domestic level, 304-7

scope of corporate criminal
liability, 296

secondary participation, 299

superior or command responsibility,
299

towards greater accountability: new
responsibilities for business
enterprises, 307-11

universal jurisdiction, doctrine of,
294-5, 325

crimes against humanity, 134, 312, 315
corporations’ responsibility, 312
forced labour, 296
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ICTY Statute, 127
non-international armed conflict,
in, 135
cross-border hostilities between states
and non-state actors, 71-94
common Article 3 conflicts and
non-international/internal
conflicts, 82-90
hostilities more prevalent, 77-8
importance of host state consent
and/or participation, 79-82
international/non-international
armed conflicts, legal regimes
of, 71-2
self-defence, 78, 86
transnational armed conflicts, 78-9
Cullen, Anthony, 83
cultural objects, 14
customary international law, 2, 6
Hague Regulations, 3
customary law, 65, 69
area bombardment prohibited,
254, 263
armed conflict, definition of, 88-9
indiscriminate weapons prohibited,
250
standard of proof, 331
targeting rules, 202, 221, 231
treaties restricting specific types of
weaponry, as, 199-200
cyber warfare, 223, 232
Cyprus
peacekeeping operations, 105

defending in person. See
self-representation, right to
Democratic Republic of the Congo, 172
companies’ role in the conflict, 292
conflict minerals, 309
MONUSCO. See MONUSCO
ONUC. See ONUC
Democratic Republic of the Congo v.
Uganda, 11, 58, 60
dense inert metal explosive (DIME), 261
Department of Peacekeeping
Operations (DPKO), 107
pre-deployment training standards,
113

protection of civilians standards, 113
RoE and DUF, developing, 108
depersonalised warfare, 233
depleted uranium (DU) projectiles, 261
deportation, transfer or confinement,
unlawful, 8, 21-2
detention, 62-3
Article 5 tribunals. See Article 5
tribunals; Iraq War 2003
human rights obligations, 62-3
reasons required under ECHR, 160
Dinstein, Yoram, 74, 77, 81
Diplomatic Conference on the
Reaffirmation and
Development of International
Humanitarian Law Applicable
in Armed Conflicts, 246
diplomatic conferences, 35-6
direct attacks, restraints on use of
force in, 55-6
direct causation, 178-9
direct participation, 17-18
consequences of, 180-3
direct participation and principle of
distinction, 169-90
consequences of direct participation,
180-3
conflict between human rights law
and laws of war, 181-3
‘revolving door’ concept, 180-1
ICRC initiative, 173-4
modern developments, 171-3
principle of distinction, 170-1
required conduct, 177-80
belligerent nexus, 179-80
direct causation, 178-9
threshold of harm, 177-8
underlying problem, 183-90
causes of conflict/aggression,
relevance of, 186-7
duty of care towards armed forces,
183-4
growth of human right law, 187
international criminal justice, rise
of, 187-90
role and nature of armed forces,
183-4
directives on the use of force (DUF), 108
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distinction, principle of, 5, 15-18, 29,
170-1
direct participation, and. See direct
participation and principle of
distinction
historically, 170-1
peacetime law enforcement
operations, applying to, 55
prohibiting weapons that cannot
distinguish military from
civilian targets, 25
targeting, 203
weapons of mass destruction, and, 27
Doswald-Beck, Louise, 107
Draper, Colonel Gerald, 32, 35, 38
Drexler, Dr E., 227
drones. See unmanned aerial vehicles
(UAVs), use of
dual-use objects, 205
dumdum bullets, 26, 187-9
advantages/disadvantages, 188
failure to use, claims arising from, 189
hijacking of aircraft, use against, 188-9
non-international armed conflict,
prohibited in, 188
Dunant, Henry, 3
duty of care towards armed forces, 183-4
states’ reluctance to mount
expeditionary operations, 185-6

Edmonds, Brigadier-General Sir James,
31-2
environment, 15
element in determining
proportionality of military
attack, as, 25
protection from military action, 25,
222
using environment as a weapon,
219-20
Environmental Modification
Convention, 25, 219
European Convention on Human
Rights (ECHR), 43, 63-4
arrest, reasons for, 160
Article 5 tribunals
future design affected by ECHR,
160-2

INDEX

future design of, 160-2
need to hold, 150-7
need to resolve whether ECHR
applies, 167
belligerent occupation, application
in, 157-64, 167-8
bringing prisoners promptly before a
judge, 161
derogation from, 162-3, 182
ECtHR only applying, 120
extraterritorial application, 157-60
fair trial rights, 327-8
fighting phase application to
prisoners during, 163
Iraq War 2003, application during,
158-9
lethal force, use of, 107
liberty and security of the person, 9
liberty, right to, 327
prisoners in custody during
belligerent occupation,
applying to, 158-9
European Court of Human Rights
(ECtHR), 53
belligerent occupation, ECHR
applying in, 157-64
ECHR, only court applying, 120
international humanitarian law
and international human rights
law, 62
internment of civilians, 9
occupying powers, 9
self-representation, right to, 340-1
explosive remnants of war, 27, 238
CCW provisions, 248

explosive weapons

accuracy affecting indiscriminate
nature, 252

air-delivered, 240

area bombardment, 249-50,
254-5

area targeting, 255-6

area weapons, 256-61

artillery, 255, 256-7

blast and fragmentation weapons,
245-8

dense inert metal explosive
(DIME), 261
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depleted uranium (DU) projectiles, 261

ground-launched, 240-1

harm from, challenge to
effectiveness of IHL and, 261-5

humanitarian impact of, 237-42

IEDs, 241

incendiary weapons, 248

injuries caused by, types of, 237-8

legality of, 251-3

mortars, 240-1

nature of, 236

necessities of war, and, 242-4

populated areas, lawful use in, 242

prohibition of indiscriminate attack,
and, 249-54

rockets, 250, 256-7

wide area affects, 241-2

explosive weapons, protecting civilians

from, 235-67

air-delivered explosive weapons,
high levels of harm from, 240

area bombardment, and area
targeting, 254-61

area weapons, 256-61

assessing lawfulness of explosive
weapons use, 257-8

blast and framentation weapons,
protocol for, 245-8

CCW provisions, 245

civilians at risk of serious injury,
237-8

effects of explosive weapons, 236

ground-launched explosive
weapons, use of, 240-1

harm from explosive weapons and
challenge to effectiveness of
IHL, 261-5

high civilian casualties from
explosive violence, 238-40

humanitarian impact of explosive
weapons, 237-42

IEDs, protecting from, 241

indirect fire, restricting, 259-60

measures to avoid/reduce casualties,
259-60

mines and cluster munitions, effects
of, 245-6

mortars, use of, 240-1

necessities of war, and, 242-4

populations, effects on, 238

precautionary measures, 258

prohibition of indiscriminate attack,
and, 249-54

UN Secretary-General’s report on
protecting civilians, 242

wide area affects, 241-2

fair trials
appeal, right of, 332
burden of proof, 331
charges, defendants right to know, 328
confessions, 330
fair trial procedures, 328-31
ICTY trials, self-represented
defendants in. See
self-representation, right to
appeal courts, 333
innocence, presumption of, 328
legal aid, 329
legal representation, 328, 329
military courts. See trials of
prisoners of war (POWs)
by military courts
pre-trial events, 330-1
protecting power attending
at trial, 328
right and means of defence,
right to, 328
self-representation. See
self-representation, right to
standard of proof, 331
witnesses, calling, 328, 329
Falklands War, 41, 42, 211
laws of war applying, 150
prisoners of war, 41
Fichte, Johann G., 5
Findlay, 320
Fofana, 136, 138
forced labour, 296
forced population transfers, 21
fragmentation and blast weapons, 245-8
Framework for Business and Human
Rights, 301-4
France
corporate prosecutions, 305
Franco-Prussian War 1870, 7
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Gage, Sir William, 165
Garraway, Colonel Charles, 35-6, 45,
46-7
Geneva Conventions/law, 2-3
civilians, 15
civilians and combatants,
distinguishing, 15-16
civilians, range of, 20
commissions of enquiry, 7
common Article 3 conflicts and
non-international/internal
conflicts, 82-90
disproportionate attacks, 18-19
distinction between civilians and
combatants, narrowing, 16-17
First Geneva Convention, 3
Fourth Geneva Convention, 3, 6, 9
grave breaches. See grave breaches
hostage-taking, 6
international armed conflict, any
resort to armed force for, 52, 73
legal advisers to armed forces, 35
neutral states as protecting powers, 7
non-international armed conflicts,
12,71-2
overlap with Hague law, 4
prisoners of war. See prisoners of war
Protocols, 13-14
reprisals, 6
Second Geneva Convention, 3
sick and wounded, 22-3
subject matter, 3
Third Convention, 3
unlawful combatants, 16
Geneva Forum on Business and
Human Rights, 303
genocides, 99
Georgia v. Russian Federation, 58-9, 65
Global Compact, 300
Gotovina, 256, 257
grave breaches
nature of, 8
restricted to international armed
conflicts, 8, 10
Green, Professor Leslie, 69
Greenwood, Professor Sir
Christopher, 34
Grenada, US invasion of, 8

ground-launched explosive weapons,
240-1

Guantanamo, 186

guerrilla warfare, 16, 171

Guiding Principles on Business and
Human Rights, 287

Gulf War 1991, 69, 98, 202

habeas corpus, 62-3
Hague Conventions/law, 2-3, 199-200
aerial bombardment, 5
chemical weapons, 27
contracting Powers as parties, 73
dumdum bullets, 26
Hague law in Geneva Conventions, 3
Marten’s Clause, 5
need for humanitarian law to adapt
to new methods of warfare, 5
occupation, 11
origins, 3
overlap with Geneva law, 4
principle of distinction. See
distinction, principle of
subject matter, 3
Hague Cultural Property Convention
1999, 36
Hamdan v. Rumsfeld, 88
Hampson, Professor Frangoise, 44-5
Handbook on United Nations
Multidimensional Peacekeeping
Operations, 107
Harris, Air Chief Marshal Sir Arthur, 218
heavy weapons. See explosive weapons
Hezbollah, 12-13, 92-3
Higgins, Rosalyn, 51
hijacking of aircraft, 188-9
hospitals, 170
hospital ships, 23, 325
hostage-taking, 6, 8, 14
human rights
appeal against conviction, right of,
328,332,333
applicable law for peacekeeping
operations, 103-6
approach of human rights law, 47-8
business and human rights
movement, 300-4
customary obligations, 110
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deriving from custom and treaty
regimes, 1
ECHR see European Convention of
Human Rights (ECHR), 327
fair trials. See fair trials
fundamental human rights
continuing to apply in armed
conflict, 46-8
independent and impartial courts, 324
internal conflicts within state
territory, 9
international criminal justice, rise of,
187-90
international humanitarian law, and, 9
limited under lex specialis of
international humanitarian, 62-3
non-state actors, obligations of, 60-1
positive obligations to prevent
arbitrary deprivation of life,
111-15
public emergencies, derogations for,
54-5, 64
right to life, 1
right to life and use of lethal force,
106-10
right to life in armed conflict, 1, 181-2
trials of POWs. See trials of prisoners
of war (POWs) by military
courts
use of force/conflict with laws of war,
181-3
Human Rights Committee, 106, 111
human shields/voluntary human
shields, 178-9
use of civilians as human shields
prohibited, 203
humanity
crimes against, 134, 312, 315
corporations’ responsibility, 312
forced labour, 296
ICTY Statute, 127
non-international armed conflict,
in, 135
law enforcement operations in
peacetime, applying to, 55
laws of, 5, 244
opportunity to surrender, 56
technological advances, and, 190

369

IEDs, 241
CCW presumption against, 245
Hlinois v. Allen, 352
implementation of laws of war, 6-9
enforcement as a weak area, 6
Geneva Conventions/law. See
Geneva Conventions/law
international criminal tribunals. See
international criminal tribunals
reciprocal relationship between
belligerents, growing from, 6-7
role of human rights bodies in
interpretation of law, 8-9
states’ jurisdiction over war crimes, 8
incendiary weapons, 26, 248
indirect fire, 259-60
indiscriminate attacks, 18
accuracy of delivery, focus on, 251
area bombardment, 249-50
definition of, 249
disproportionate attacks, 253-4
explosive weapons and prohibition of
indiscriminate attack, 249-54
ICC, approach of, 140-1
prohibited weapons. See methods of
warfare and prohibited
weapons
prohibition of, 203, 249, 250-1
uncertainty around, 254
proportionate attacks, and, 19
rockets, 250
war crimes, as, 205
inhuman treatment, 8
Institute of International Law, 84-5
insurgencies, 172
Inter-American Commission on
Human Rights, 9, 61, 106
competence, 62
intermingling, 258
international armed conflicts, 9-10, 11-12
‘any resort to armed force’, 52
colonial domination/racist regimes,
fighting, 12
dissolution/secession of part of
state’s territory, 12
external intervention, 12
humanitarian protections triggered
by state of war, 54
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international armed conflicts (cont.)
ICRC definition, 54
intervention in a state’s internal
conflict, 12
legal regime/humanitarian law, 71-2
meaning of, 73
non-international armed conflicts,
and, 73-5
occupation, 11
problem of acceptance of state of
armed conflict, 52-4
states engaging in hostilities, 11
International Code of Conduct for
Private Security Service
Providers, 310
International Commission of Jurists,
‘Corporate Complicity and Legal
Accountability’, 297
superior responsibility, 299
International Committee of the Red
Cross (ICRC), 3, 45
‘Business and International
Humanitarian Law’, 301
Afghanistan, conflict in, 53
armed conflict, definition of, 54
belligerent nexus, concept of, 179-80
civilians, definition of, 176-7
Commentaries on Conventions, 73-4,
83, 252-3
continuous combat function,
definition of, 176-7
Customary Law Study, 231
direct causation, 178-9
direct participation, 17-18,
173-4
direct participation, consequences
of, 180-3
duty to use only necessary force,
182-3
explosive weapons, indiscriminate
use and, 252-3
explosive weapons, reducing harm
from, 236
initiative to strengthen legal
protection for victims of armed
conflicts, 268-81
possible outcomes and prospects
for success, 278-80

strengthening legal protection for
persons deprived of liberty,
271-4
strengthening mechanisms for
monitoring compliance with
IHL, 275-7
international conferences, 37
Interpretive Guidance on the Notion
of Direct Participation in
Hostilities, 55-6, 173-4, 182-3
monitoring states’ humanitarian
obligations, 6
private and military security
companies, 309
protecting power, as, 7
required conduct, 177-80
role in developing laws of war, 4
threshold of harm, concept of, 177-8
UK army initial assessments,
consulted on, 156
International Conference of the Red
Cross and Red Crescent
ICRC initiative. See under
International Committee of the
Red Cross (ICRC)
international conferences, 37-9
International Convention on the
Elimination of All Forms of
Racial Discrimination, 58-9
applicable during armed conflict, 65
International Court of Justice (ICJ), 186
jurisdiction, 119-20
sources of international law, 230
International Covenant on Civil
and Political Rights (ICCPR),
63-4, 106
human rights and international
humanitarian law, 60
lethal force, 107
public emergencies, 54
self-representation, right to, 340-1
trials of POWs, 333-4
International Criminal Court (ICC)
aiding and abetting, 298
chemical weapons use as war crime
under Statute, 28
commitment to investigate business
institutions, 292
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complementarity principle, 291-2
co-perpetration, 297
corporate responsibility, 290,
291-2
environment protection, Statute
provisions on, 25
‘gravity threshold’, 315
indiscriminate attack, 140-1
international armed conflicts, 142
jurisdiction, 8
non-international armed conflicts, 143
Rome Statute, 138-44
war crimes, 141-2
international criminal courts
standard of proof, 331
international criminal law, xix, 286
drone strikes, 193
dumdum bullets, 188, 189
laws of war, and, xix, 29, 117, 123
states incorporating international
criminal law into domestic
law, 296
war crimes, 7
International Criminal Tribunal for
Rwanda (ICTR), 90, 134
joint criminal enterprise, 297
International Criminal Tribunal for
the former Yugoslavia (ICTY),
7,123-33
armed conflict, meaning of, 10, 13-14,
73, 88-9
Article 2, 123-32
Article 3, 132-3
core principles, 339
fair trial/right to conduct own
defence. See self-representation,
right to
international humanitarian law,
developing, 7
joint criminal enterprises, 297
jurisdiction, 8
minimum guarantees, 339-40
self-represented defendants. See
self-representation, right to
international tribunals/criminal
tribunals, 120
addressing law from perspective of
own legal culture, 6

ICTR. See International Criminal
Tribunal for Rwanda (ICTR)
ICTY. See International Criminal
Tribunal for the former
Yugoslavia (ICTY)
jurisdiction, 7-8, 120-1
corporations over, 307
punishment of war crimes, 7
International Humanitarian
Fact-Finding Commission, 64
international humanitarian law
(IHL). See laws of war
International Institute of
Humanitarian Law, 38-9
international law
problems of fragmentation v.
integration of different branches
of international law, 57-64
International Law Commission, 122
draft articles on effect of armed
conflict on treaties, 65-6
international military tribunals
(IMTs). See Nuremberg IMT;
Tokyo IMT
International Network on Explosive
Weapons, 236
International Security Assistance Force
(ISAF), 53, 259
International Society for Military Law
and the Law of War, 38
UK National Group, 39
Iraq War 1991, 42
laws of war applying, 150
Iraq War 2003, 42
Article 5 tribunals
bringing prisoners promptly
before a judge, 161
difficulties in investigating
prisoners’status, 151-5
initial assessments, solution of,
155-7
need to hold, 150-7
problems of incorrectly holding/
releasing prisoners, 157
Boards of Inquiry determining
prisoner status, 151
detention, challenging, 150
ECHR application, 157-64, 167-8
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Iraq War 2003 (cont.)
ICRC consulted on prisoner review
process, 156
treatment of prisoners, 164-7
Israel
Additional Protocol I, not party
to, 221
air-delivered explosive weapons
causing high levels of harm, 240
Arab-Israeli conflict, 22
civilian courts instead of military
tribunals, use of, 157
settlement on occupied territory, 22

Jackson, Robert, 288
Jinks, Derek, 84, 88
joint criminal enterprises, 297
Judge Advocates, 161-2
jus ad bellum, 56, 169
decision to initiate war, 2
restrictions on use of force, 14-15
jus in bello. See laws of war

Karadzié, 341
difficulties in conducting defence
without representation, 346
exercise of right to self-representation,
342
integrity of request for
self-representation, 344
irrelevant statements, making, 350
Kiobel v. Royal Dutch Petroleum
Company, 306
Kleffner, Jan, 79-80
Korea, 98
Kosovo, 42, 100
air campaign proportionate, 18
Krajisnik, 341
appeal stage, self-representation at, 343
difficulties in conducting defence,
345-6
exercise of right to self-representation
after commencement of trial, 342
request for self-representation
equivocal, 344

landmines. See mines
Las Palmeras, 62

Lauterpacht, Professor Hersch, 32
Lauterpacht Centre for International
Law, 38
law enforcement in peacetime, 55
proportionality principle/necessity
principle applying, 56-7
Law of the Sea Convention, 65
‘lawfare’, 166
laws of war
applicable law for peacekeeping
operations, 103-6
causes of conflict/aggression,
relevance of, 186-7
corporate responsibility. See
corporate criminal liability for
war crimes/violations of
international humanitarian law
detention, 62-3, 187
development of applicable
principles, 169-70
explosive weapons. See explosive
weapons
fair trials. See fair trials, 328-31
few compliance mechanisms, 275-6
ICRC initiative. See under
International Committee of the
Red Cross (ICRC)
individual criminal responsibility, 285
international criminal law, and, xix,
29,117,123
peacekeeping operations. See
peacekeepers/peacekeeping
problem of acceptance of state of
armed conflict, 52-7
purpose, 51
structure. See structure of laws of war
targeting. See targeting, rules of
use of force/conflict with human
rights law, 181-3
war crimes law, and. See war crimes
law and international
humanitarian law
lawyers, military. See Army Legal
Services (ALS) and academia
lethal autonomous robots, 198
deployment of, 207-9
legal issues raised by autonomous
attacks, 225-7
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lethal force, use of
circumstances where lethal force
may be used, 107-10
combatants’ status, use on
basis of, 181
no requirement for graduated use of
force, 181
peacekeepers’ use of. See
peacekeepers/peacekeeping
right to life, and, 106-10
UAVs, by. See unmanned aerial
vehicles (UAVs), use of
lex specialis
applicable in armed conflicts. See
laws of war
existing alongside human rights, 2
obligations of states, 61
Liberia
peacekeeping operations, 105
Libya
bombing campaign, 42
military operation Unified Protector, 53
Lietzau, William, 84
life, right to. See under human rights
Lubanga, 142, 143
Lubell, Noam, 80

McGoldrick, Professor Dominic, 149
McLaughlin, Rob, 96
Manual of Military Law
Part ITI (‘The Law of War on Land’)
(1958), 32-3
Manual of Military Law (1914 edn), 31
Martens, F. De, 5
Matos, 340, 341, 360
medical personnel, 15, 170
cannot be attacked, 23
mercenaries, 16
methods of warfare and prohibited
weapons, 25-9
biological weapons, 28
chemical weapons, 27-8
environment, protection of, 25
mines, 26-7
nanotechnology, 227-9
nuclear weapons, 28-9
prevention of superfluous injury/
unnecessary suffering, 25

principle of distinction prohibiting
indiscriminate weapons, 25
specific types of weapons prohibited
by treaties, 25-6
UAVs. See unmanned aerial vehicles
(UAVs), use of
use of lethal force and right to life,
106-10
military courts
trials of prisoners. See trials of
prisoners of war (POWs) by
military courts
military manuals, 31-5, 85
UK military manual (1978), 32-5
military necessity
basis of law of armed conflict, 169
explosive weapons, and, 242-4
humanitarian restraint, and, 263
humanity, and, 48, 145, 263
property destruction allowed if
military necessity, 21
unlawful destruction of property not
justified, 8
war crimes, and, 19
military objectives, definition of, 204-5
military orders, unlawful, 66-8
Milosevié, 341, 352
death of Milosevi¢ in detention, 353
exercise of right to self-representation,
342
fair and expeditious trial, duty to
provide, 356
fair/expeditious trial and right to
self-representation, 357-8
fitness to stand trial, 348-9
integrity of request for self-
representation, 343
intentional obstruction, 349-53
offensiveness to witnesses, 350
unintentional obstruction, 353-5
Milosevi¢, Slobodan
legal education, 345
Mine Ban Convention, 245
Mine Ban Treaty, 264
mines, 3, 26-7, 234, 296
Anti-Personnel Landmines (Ottawa)
negotiations, 36
anti-personnel mines, 234
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mines (cont.)
anti-personnel mines banned, 245
CCW provisions, 245
Convention on. See Mine Ban
Convention
effects of, 245-6
Montreux Document on Pertinent
International Legal Obligations
and Good Practices for States
Related to Operations of
Private Military and Security
Companies During Armed
Conflict, 310
MONUSCO, 102, 196
mortars, 240-1, 251
area targeting, 255
multinational contigents,
interoperability in, 68-9

nanotechnology, 227-9
Napoleon, 166
national law
military operations, role in, 66-8
NATO, 33
Cooperative Cyber Defence Centre
of Excellence, 223
IFOR and KFOR operations, 100
ISAF operations, 259
necessity. See military necessity
Netherlands
corporate prosecutions, 304-5
Nicaragua, 10, 77
non-international armed conflicts, 9-10
extended protections, 14-15
grave breaches of Geneva
Conventions, no equivalent of, 8
humanitarian protections triggered
by state of war, 54
ICRC definition, 54
internal conflicts, designating as, 9
international armed conflicts, and,
73-5
laws developed for international
armed conflicts, 4
legal threshold, 13-14
minimum standards of protection, 14
problem of acceptance of state of
armed conflict, 54-7

non-state actors
cross-border hostilities. See
cross-border hostilities between
states and non-state actors
obligations of, 60-1
Northern Ireland
internal conflict in, 9, 41, 52-3
laws of war not applying, 150, 172
legal advice to soldiers, 40-1
treatment of prisoners, 166
Nuclear Non-Proliferation Treaty, 28
good faith negotiations on
disarmament, 28
nuclear weapons, 28-9
Nuclear Weapons, 25, 28-9
arbitrary deprivation of life, 60
fundamental human rights continuing
to apply in armed conflict, 58
self-defence, use in, 29
nullum crimen sine lege
ICTY, and, 126, 128, 130
Nuremberg IMT, 121-2
Charter, 340
criticisms of, 339
self-representation, right to, 338

Obama, President Barack, 193,
195,211
Ocampo, Luis Moreno, 292
occupation
definition of, 11
ECHR application in belligerent
occupation, 157-64
infrastructure under, 21
international armed conflict as, 11, 12
international armed conflicts
through, 8
occupying power, civilians under, 21-2
penal laws under, 21
ONUGC, 102
Oppenheim, Professor Lassa, 31
International Law, 32
Ormerod, Professor David, 37
Ottawa Convention, 27, 234
outer space, 224, 230
anti-satellite operations, 231, 232
weapons prohibited by treaties, 28
Outer Space Treaty, 224, 231
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Pakistan
drone strikes in, 197, 211, 212, 213
explosive weapons in, 235
India-Pakistan war over Bangladesh
1971, 7
Palestinian territories
Israeli occupation of, 9
Patton, General George S., 2
peacekeepers/peacekeeping, 42, 95-116
applicable law-international
humanitarian law/human
rights law, 103-6
‘civilianisation’ of peace operations, 99
criticisms of peacekeepers, 95
human rights obligations, 105-6
lethal force, circumstances of use of,
107-10
more coercive operations,
development of, 98-101
nature and development of
peacekeeping, 95-6, 97-101
neutrality of forces, 97
non-combatant status of
peacekeepers, 101, 103-4
peace-building, and, 99
peacekeepers as combatants subject
to international humanitarian
law, 96
peacekeepers becoming combatants,
100-1, 105
peacekeepers using weapons
subject to human rights law
standards, 96
peacekeeping missions with consent
of receiving state, 10
peacekeeping principles, 98
positive obligations to prevent
arbitrary deprivation of life,
111-15
post-conflict effects of mission,
considering, 58
self-defence, 97, 101-3
expansion of/defence of the
mission, 102-3
meaning of, 101-2
UNEEF 1, 97
use of lethal force and right to life,
106-10

whether there is adequate planning
of peace operations, 113-14
whether there is adequate training of
personnel, 112-13
whether there is automatic
investigation of deprivation of
life/justice for victims, 114-15
whether there is UN law governing
use of lethal force, 112
widening of defensive use of force,
101-3
Pellet, Allain, 126
perfidy in combat, 16, 221
‘assassinations’, 207
Petraeus, General David, 166
Pictet, Jean, 55, 182
Powell, General Colin, 69
prisoners of war (POWs), 23-4
Article 5 tribunals. See Article 5
tribunals; Iraq War 2003
battlefield reports on, 152
bringing promptly before a judge, 161
capture tags, 152
civilian clothes, wearing, 150-1
compelling prisoners of war to serve
in hostile army, 8
disciplinary punishments, limited, 324
ECHR applying to prisoners in
custody, 158-9
escape attempts, 24
holding away from combat zone, 163
ICRC initiative on strengthening
legal protection for persons
deprived of liberty, 271-4
identity bracelets, 152
identity, verifying, 154
internment in camps, conditions
of, 24
Iraq War 2003, in. See Iraq War 2003
irregular forces/militias, 16
language and translators, 154
members of regular forces, 15-16
mercenaries, 16
mistreatment of, 164
no requirement to give reasons for
detention, 160
presumption of status, 16
property, 153-4
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prisoners of war (POWs) (cont.)
rebels, status of, 10
right to challenge detention, 160
right to fair trial depriving, 8
ships, held on, 163
sick and wounded, 22
Standard Minimum Rules for the
Treatment of Prisoners, 274
status only in international armed
conflicts, 10
treatment, 23-4
trials. See trials of prisoners of war
(POWSs) by military courts
unlawful detention/release, 157
private and military security
companies, 299, 309-10
prohibited weapons. See methods of
warfare and prohibited
weapons
prohibition on the threat or use of
force, 11
property
civilian property, 2
protected, 21
Hague Cultural Property
Convention, 36
military necessity allowing
destruction of, 21
prisoners’ property, 153-4
UN property, 107
lethal force to protect, using, 110,
112
unlawful destruction of, 8
proportionality principle, 18-20
assessing methods of combat on case
by case basis, 252
basis of law of armed conflict, 169
considering proportionality of planned
attack, requirement of, 226
determining proportionality on case
by case basis, 254
disproportionate attacks, 18-19,
253-4
elements in attacks to be relative to
each other, 19-20
environment as element in
determinimg proportionality of
military attack, 25

inherent in all legal branches, 55-6
law enforcement operations in
peacetime, relevant to, 57
possibility of civilian casualites not
excluded, 18
precautionary measures, 258
technological advance, relevance
of, 232
voluntary human shields, use of, 178-9
protecting powers, 3234, 328
Public Committee against Torture in
Israel v. Israel, 85-6
public emergencies, 54-5, 64

rebel movements, 4
rebels, prisoners of war, as, 10
Red Crescent
ICRC initiative, 270-1
Red Crystal, 4
Red Flags initiative, 307, 310
reprisals, 203
irrelevant, becoming, 6-7
prohibited, 6
right to conduct own defence in
person. See self-representation,
right to
Roberts, Professor Sir Adam, 40, 91
rockets, 250
towns, use against, 256-7
Rowe, Professor Peter, 36-7, 39, 47, 51,
97, 149, 169, 259
proposal for protocol to CCW, 260-1
textbook on military law and the laws
of war, 51
RUF, 142
Ruggie, John, 287, 301
‘Framework for Business and
Human Rights’, 301-4
Rules of Engagement (RoE), 107-9
Rwanda, 187
genocide, 99
ICTR. See International Criminal
Tribunal for Rwanda (ICTR)

San Remo Manual on the Law of
Non-international Armed
Conflict, 35, 85

Sassoli, Marco, 87, 92
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Schabas, William, 138
Scheffer, David, 291
Schmitt, Professor Michael, 177, 180,
207, 212, 223
normative relativism, 213
self-defence, 186

minimum guarantees before ICTY,
339-40

notification of right, 341, 342

pre-trial conduct, 352

relevance of legal skills of defendants
before ICTY, 344-6

armed conflict as, 57, 81-2

lethal force, use of, 107

non-state actors, action against, 78

nuclear weapons, use of, 29

peacekeeping operations. See under
peacekeepers/peacekeeping

self-determination, 64, 75

internal self-determination, 100

right to, 11

self-representation, right to, 359-60

after commencment of trial, exercise
of right, 342-3

alternative approaches, 360

backstage legal teams, 349

capacities required for determining
fitness to stand trial, 347-8

counsel, imposition of, 351

difficulties facing self-represented
defendants, 344-5

disruptive defendants, dealing with, 349

duties of defence counsel, 344-5

fair and expeditious trial as a means
of judicial control, duty to
ensure, 355-9

duty to ensure fair and

expeditious trial, 355

fair and expeditious trial and right to
self-representation, 356

fitness to exercise right to
self-representation before
ICTY, 346-9

fitness to stand trial, and, 348-9

fundamental right, as, 353, 354

ill-health of defendant, imposition of
counsel as a result of, 353-5

integrity of request to exercise right
to self-representation before
ICTY, 342-4

intentional obstruction, 349-53

judicial control of right to
self-representation by the
ICTY, 349-59

right to a solo appearance, as, 349
scope of defendant’s right to
conduct own defence before
ICTY, 338-49
standby counsel, appointment of, 351
temporary unfitness to stand trial, 348
test of fitness to stand trial, 347
uncooperative defendants and
assigned counsel, 355
unintentional obstruction, 353-5
waiving right to representation to
defendant’s detriment, 345-6
warnings to defendants about
imposing counsel, need for, 352
Seselj, 341
exercise of right to self-representation,
342
fair and expeditious trial, hindering,
356-7
fair/expeditious trial and right to
self-representation, 358-9
hunger strike, 352
integrity of request for
self-representation, 343
intentional obstructive behaviour in
court, 351-3
irrelevant submissions and long
motions, making, 350
Seselj, Vojislav
legal background, 345
ships, 170
hospital ships, 23, 325
prisoners held on board, 163
sick and wounded, 14, 22-3
belligerents, duties of, 22-3
prisoners of war, as, 22
Sierra Leone, 172, 201
SCSL. See Special Court for Sierra
Leone (SCSL)
SIrUS rule. See under unnecessary
suffering
Smith, Professor Sir John, 37
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snipers, 5
soft law, 230-1, 233
Special Court for Sierra Leone (SCSL),
134-8
Special Representative for Business and
Human Rights, 301
Sperry, Elmer, 193
Srebrenica genocide, 99
St Petersburg Declaration, 3, 242-3
400 grammes explosive projectile
limit, 242, 243-4
explosive bullets banned, 26, 243
explosive weapons as necessities of
war, 262
prohibiting unnecessary
suffering, 243
Standard Minimum Rules for the
Treatment of Prisoners, 274
Stankovi¢, 345
exercise of right to self-representation,
342
offensive comments at trial, 351
states
Article 5 tribunals. See Article 5
tribunals
caveats delineating military
participation, 66
concept of, 1
corporate criminal liability,
investigating, 293-5
cross-border hostilities. See
cross-border hostilities between
states and non-state actors
duty of care towards armed forces,
185-6
early engagement with businesses in
conflict zones, 308
human rights. See human rights
incorporating international criminal
law into domestic law, 296
internal conflicts subject to human
rights law, 9
internal conflicts within state
territory, 9
jurisdiction over war crimes, 8
military operations, role of national
law in, 66-8
neutral states as protecting powers, 7

peacekeepers as state agents, 105
reluctance to recognise armed
conflict, 11
remedies, providing access to, 308
right to hand over suspects to
another state party, 8
states’ reciprocal relationship, laws
of war, and, 4
treaty obligations to bring criminals
to justice, 294
treaty obligations, ways of
implementing, 325
unlawful military orders, 66-8
war as prerogative of states, 170
status of a conflict, 9-15
armed conflict, meaning of, 10-11
international armed conflicts, 11-12
non-international armed conflicts,
12-15
types of armed conflict, 9-10
structure of laws of war, 1
human rights coexisting with laws of
war, 2
initiating war, 2
laws developed for international
armed conflicts, 4
protections in, 2, 6-7
treaty sources. See treaties
superior or command responsibility,
299
surrender, opportunity to, 56
Switzerland
ICRC initiative. See under
International Committee of the
Red Cross (ICRC)
Syria, 53
shelling of Homs, 240
use of heavy weapons, UN Security
Council resolution on, 241

Tablada, 61
Tadié, 1, 13-14, 20, 133, 135, 136, 143,
144, 187
armed conflict, definition of, 52
Article 2 ICTY Statute, 123-32
protracted armed violence,
requirement for, 76
Taliban, 53, 78, 212
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Tallinn Manual on the International
Law Applicable to Cyber
Warfare, 223, 230, 232

targeting, rules of, 202-6, 216-34

Additional Protocol 1 rules, scope,
content and applicability of,
221-2

Additional Protocol 1, significance
of, 220-1

area targeting, 255-6

Article 49 limitations of scope, 224

basic rule of distinction, 203, 221-2

civilian objects, protection of, 203-4,
222

collateral damage, 205-6

cyber warfare, 223

depersonalised warfare, 233

dual-use objects, 205

early beginnings of law of targeting,
216-19

environment, protection of, 222

gaps in legal provisions, 231-3

industry, targeting, 18

military objectives, definition of, 204-5

nanotechnology, 227-9

new technology and new law
targeting using, 229-30

notion of attack, significance of, 222-3

permissible targets, definitions of, 204

soft law and prospects for
development of targeting law,
230-1

stringent precautions, requirement
for, 204, 222

unmanned operations/drones, 225

legal issues raised by autonomous
attacks, 225-7
lethal autonomous robots. See
lethal autonomous robots
specific aspects/issues, 206-14
using environment as a weapon,
219-20

Taylor, 137

terrorism, 14, 188

attacks of 9/11, 78, 192

‘drone war’, reaction to, 213

global war on terror, 12, 79, 192

hijacking of aircraft, 188-9

Thatcher, Margaret, 211
Thomas Lubanga Dyilo, 10
threshold of harm, concept of, 177-8
Tokyo IMT, 122, 131
criticisms of, 339
self-representation, right to, 338
Tolimir, 341
exercise of right to self-representation,
342
integrity of request for
self-representation, 344
self-representation at appeal stage, 343
torture, 8
Convention against, 295
universal jurisdiction, 294
corporate defendants, 295
transnational corporations
corporate responsibility. See
corporate criminal liability for
war crimes/violations of
international humanitarian law
treaties
effect of armed conflict on, 65-6
Geneva Conventions/law. See
Geneva Conventions/law
Hague Conventions/law. See Hague
Conventions/law
trials of prisoners of war (POWs) by
military courts, 24, 313-36
appeals from military courts, 331-4
civilians tried in military courts,
appeal rights of, 334
obligation to institute right of
appeal, 333-4
petitions to quash convictions,
332
armed conflict, crimes unrelated to, 316
burden of proof, 331
chain of command, effects of, 319-21
civilian courts, trial by, 319
civilians having POW status, 317-18
command influence, perception of, 320
confessions, 330
Convention provisions, 314-18
‘fair and regular trial’, requirement
for, 23, 325
fair trial procedures, 328-31
ICC, option of transfering to, 315
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trials of prisoners of war (cont.)
independence and impartiality of
courts, 313
independence and impartiality of
military courts, 319-25, 327
investigations, impartiality of, 322
legal aid, 329
legal representation, 329
national law inconsistent with
international humanitarian
law, 329
need to maintain law and order in
POW camps, 324
offences prior to capture, 314-16
period of detention awaiting trial, 315
problems of implementation of
Geneva Convention II1, 325-7
protecting powers, external
surveillance by, 323-4
‘same courts according to the same
procedures’, 313, 321, 325
appeals, 332
methods of achieving, 326
pre-trial events, 330-1
retrospective changes, 323
serious crimes, difficulties in
proving, 315
standard of proof, 331
states’ existing court arrangements
applying, 318
states’ jurisdiction, 315
status of prisoners, determining,
316-17
summary trials, 321
transfer of prisoners to another state
unlikely to be an option, 324
trial by a military court, 318-25
trial court overturning Article 5
tribunal finding, 317
variations in military courts, 318-19
witnesses, calling, 328, 329
tribunals, Article 5. See Article 5
tribunals; Iraq War 2003
Turns, David, 84

UN Charter, 63
Chapter VII, 98, 102
‘necessary measures’, 110

decision to initiate war, 2
enforcement action, 105
obligations prevailing over other
treaties, 110
prohibition on use of force, 57, 98
UN Commission on Crime Prevention
and Criminal Justice, 274
UN General Assembly, 98
drone strikes, report on, 197
illegality of nuclear weapons, 28
UNEF 1, mandating, 98
UN Human Rights Commission, 301
UN Human Rights Committee, 106, 111
self-representation, right to, 341
UN Human Rights Council
drone strikes, inquiry into, 197
Forum on Business and Human
Rights, 287
Guiding Principles on Business and
Human Rights, 286
publication of Ruggie’s ‘Guiding
Principles’, 301
UN Safety Convention 1994, 101
UN Security Council
armed force, use of, 107
human rights obligations, and, 110
Israeli settlement on occupied
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