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international confiscation standards

and, 129–131
money laundering and concealment

provisions, 87–89
persons affected by confiscation in,

116–120
procedure for proof of predicate

offense in, 108–109
proceeds, concept in confiscation

provisions, 109–111
Council of Europe Convention on

Laundering, Search, Seizure and
Confiscation of the Proceeds from
Crime and on the Financing of
Terrorism (COEMLC 2005)

connection between thing and
offense in confiscation
instruments, 115–116

enforcement or non-enforcement of
confiscation orders, 121

international confiscation standards
and, 129–131

money laundering and concealment
provisions, 87–89

procedure for proof of predicate
offense in, 108–109

proceeds, concept in confiscation
provisions, 109–111

counter-terrorist sanctions regimes
asset recovery and, 46–47
property liable to confiscation,

identification and preservation of,
121–122

criminal expenditures, definitions in
confiscation provisions, 109–111

criminalization of corruption
ambiguity concerning, 58
in anti-corruption treaties, 9
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defenses to, 90–92
double jeopardy and legal certainty

in, 210–212
flagrant denial of justice in foreign

penalty enforcement, 150–152
illicit wealth provisions, 84–87
immunity from jurisdiction and, 97–98
impact of anti-corruption treaties on,

100
international issues in, 299–301
investigative and prosecutorial

discretion and, 96–97
jurisdiction and, 58–63
legal basis for enforcement and,

198–203
money laundering and concealment,

87–89
ne bis in idem (double jeopardy)

principle, 99
obstruction of justice offense, 90
offense categories, 64–90
penalties for, 92
predicate offenses to confiscation,

107–109
prescriptive provisions for, 63–93
private sector bribery, 77–80
procedural fairness and

proportionality in asset recovery
and, 248–252

proceeds and instrumentalities as
property in confiscation
provisions, 112–114

property liable to confiscation,
identification and preservation of,
121–122

proportionality requirement and,
296–298

public sector bribery, 64–76
right to fair trial and international

cooperation and, 149–150
soft law norms and, 17–20
sovereignty principle and, 99
statutes of limitations, 98
trade and abuse of influence and,

80–82
criminal law

barriers to prosecution, in asset
recovery cases, 54–55

dual criminality requirement for
extradition and, 209

international versus transnational
law, 13–17

qualified rights, flagrant denials
and, 166

soft law norms and, 17–20
Criminal Law Convention on

Corruption (COECrimCC), 16t
active nationality principle, 60–61
breach of duty in private sector

bribery and, 78–79
bribee identity in private sector

bribery, 78
briber identity in public bribery

provisions, 65–66
confiscation provisions in, 103–105
consideration for the bribe, 73–74
contents of bribery provisions, 72–73
context and consequences of private

sector bribery, 79–80
corruption definition in, 20–22
discretionary jurisdiction under,

60–63
domestic versus foreign bribery in,

66–70
duty to cooperate for the purposes of

confiscation in, 124–126
immunity from jurisdiction in,

97–98
mandatory jurisdiction assumptions,

59–60
mental elements of bribery, 74–76
money laundering and concealment

provisions, 87–89
passive personality and protective

principles, 61–62
penalties for corruption in, 92
persons affected by confiscation in,

116–120
predicate offenses to confiscation

and, 107–109
prevention and investigation of

corruption in, 94–95
private sector bribery in, 77–80
proceeds, concept in confiscation

provisions, 109–111
statutes of limitations in, 98
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Criminal Law Convention on
Corruption (cont.)

third party beneficiaries and
intermediaries, passive bribery
involving, 70–71

trading and abusing influence
provisions in, 80–82

value- and object-based confiscation
provisions in, 114–116

criminal organizations
anti-corruption treaties and, 3–5
proceeds as property and, 178–181
proceeds from local offenses,

confiscation of, 187–189
proportionality in domestic

confiscation law and, 230–232,
236–237

protection of bona fide third parties
and, 252–254

Crowther v. UK, 232–233
cultural defenses, to corruption charges,

90–92
custodial sentencing, for corruption, 92
customary international law, property

rights in, 33–35

damage to public interest principle, in
public sector bribery, 76

Dassa Foundation v. Liechtenstein,
255–256

Deauville Partnership with Arab
Countries in Transition, 54

de facto possession
jurisdiction in cooperative

compensation and, 155–156
property in asset recovery, 182–183
regional treaty comparisons

concerning, 295
defense, in criminalization of

corruption, 90–92
procedural guarantees and, 95–96
requesting state hearing

proportionality concerning,
240–245

degree of injustice, flagrant denial of
rights and, 156–162

de jure possession, jurisdiction in
cooperative compensation and,
155–156

de minimis value, predicate offenses to
confiscation based on, 107–109

democratic legitimacy, cooperative
confiscation and, 217

Democratic Republic of Congo, asset
recovery case involving, 43

Denisova and Moiseyeva v. Russia,
181–182, 193–195, 239–240

deportation decision
abuse of processes, political offenses,

and political prosecution
exceptions and, 212–217

flagrant denial of rights and degree of
injustice concerning, 156–162

detection of corruption, anti-corruption
treaty provisions for, 93–94

detention for extradition, accessibility,
precision, and foreseeability
requirements, 204–207

developmental defenses, to corruption
charges, 90–92

Dimitar Krastev v. Bulgaria, 239–240
Dino Noca v. DRC, 279–281, 283–286
diplomatic protection

customary human rights under, 33–35
public interest in confiscation and,

219–222
direct proceeds, definitions in

confiscation provisions, 109–111
discretionary jurisdiction

active nationality principle and, 60–61
in anti-corruption treaties, 60–63
bribery, investigative/prosecutorial

discretion, 96–97
duty to cooperate for the purposes of

confiscation, 127–128
grounds for assumption, 60–63
interference rules and, 193–195
non-confiscation discretion, 121
passive personality/protective

principles, 61–62
public interest in confiscation of

possessions and, 219–222
discretionary prosecution, double

jeopardy and legal certainty and,
210–212

discriminatory prosecutions
public interest in confiscation of

possessions and, 219–222
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refusal of assistance in cooperative
confiscation cases based on,
207–217

“disguised extradition” principle, 212–217
disproportionate confiscation,

interference rules and, 193–195
domestic bribery

criminalization of, 66–70
private sector bribery, 77–80
third party beneficiaries and

intermediaries, 70–71
domestic law

accessibility, precision, and
foreseeability in cooperative
confiscation and, 204–207

anti-corruption treaties and, 9
confiscation standards and, 105–106
discretionary jurisdiction based on,

62–63
duty to cooperate for purposes of

confiscation in, 123–137
duty to enable confiscation content

in, 106–123
effects of confiscation on property in,

114–116
illicit enrichment offenses and, 84–87
illicit wealth as property and,

174–175
legal basis for enforcement and,

198–203
objects and instrumentalities of

confiscation under, 186–187
predicate offenses to confiscation in,

107–109
private sector bribery in, 77–80
proportionality in ECtHR case law

concerning, 230–240, 258–259
public interest in confiscation and,

219–222
right to fair trial and international

cooperation and, 149–150
double jeopardy

bilateral mutual legal assistance
treaties on confiscation and,
134–136

connection between thing and
offense in confiscation
instruments, 115–116

criminalization of corruption and, 99

duty to cooperate for the purposes of
confiscation and, 124–126

EU framework decisions on
confiscation and, 131–133

international confiscation standards,
129–131

justification for interference and, 296
persons affected by confiscation and,

116–120
refusal of assistance in cooperative

confiscation cases based on,
210–212

“double punishment/double payment”
argument, double jeopardy and
legal certainty in confiscation and,
210–212

“double recovery” principle,
proportionality of lawfulness and,
227–228

DRC v. Mobutu Seso Seko case, 43
Drozd and Janousek v. France and

Spain, 150–153, 154–166
drug trafficking

anti-corruption treaties and, 3–5
in rem property rights and, 175–177
instrumentalities of local offenses

and, 186–187
interference to the general interest in,

219–222, 295–296
international versus transnational

criminal law and, 13–17
legal basis for enforcement and,

202–203
liability for possession of, 240–245
preventative confiscations and,

237–239
proceeds from, confiscation of,

187–189
proportionality in domestic

confiscation law, 230–232
value of foreign confiscation order

and, 223–224
dual criminality requirement

active nationality principle,
discretionary jurisdiction,
60–61

duty to cooperate for the purposes
of confiscation and,
127–128
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dual criminality requirement (cont.)
justification for interference and,

296
principle in abstracto, 207–210
principle in concreto, 207–210
refusal of assistance in cooperative

confiscation cases based on, 209
Dublin Regulation, 162–166
Duboc v. Austria, 152–153, 154–162,

169–172
arbitrariness in, 203
dual criminality requirement and

lawfulness in, 209
illicit wealth as property in, 174–175
in personam rights in, 177
legal basis for enforcement in, 198–199
procedural fairness and

proportionality in asset recovery
and, 251–252

property in asset recovery in, 182–183
proportionality of cooperative

confiscation in, 228–230, 296–298
proportionality of lawfulness to

general interest in, 219–222, 226
protection of bona fide third parties

in, 252–254
temporal scope issues in, 255–256

due diligence standard, requesting state
trustworthiness and, 162–166

due process rights, illicit enrichment
offenses and, 84–87

duty to cooperate for purposes of
confiscation, 123–137

duty to cooperate in disposal of
confiscated illicit wealth, 137–138

duty to enable confiscation
content of, 106–123
cooperative confiscation agreements

in, 102–123
international standards, 102–106
OECD-ABC template for, 102
persons affected by confiscation,

116–120
regional treaties and instruments,

103–105
UNCAC/UNTOCprovisions, 105–106

Duvalier, Jean-Claude (“Baby Doc”),
43–46

EC Convention between Member States
of the European Communities on
Double Jeopardy, 210–212

ECHR. See European Convention for
the Protection of Human Rights
and Fundamental Freedoms

ECHR-P1. See Protocol to the European
Convention for the Protection of
Human Rights and Fundamental
Freedoms

ECHR-P7. See European Convention
for the Protection of Human
Rights and Fundamental Freedoms
(ECHR), Protocol No. 7

Economic and Social Council of the
United Nations (ESC)

asset recovery terminology in, 23–27
soft law norms on corruption and,

17–20
Economic Community of West African

States (ECOWAS), anti-
corruption treaties and, 1–3

economic policies
collective right to wealth and

resources and, 286–288
corruption and, 3–5

Egypt, asset recovery in, 47–54
El-Masri doctrine, flagrant denial of

rights and degree of injustice and,
156–162

Embargos Act (Switzerland) (EmbA),
Arab Spring asset recovery and,
47–54

embezzlement
Arab Spring asset recovery cases

and, 49
criminalization of, 83–84
duty to cooperate in disposal of

confiscated illicit wealth and,
137–138

legal basis for enforcement in cases
of, 198–203

Nigeria v. Sani Abacha case,
40–41

Peru v. Vladimiro Lenin Montesinos
Torres case, 41–42

proceeds and instrumentalities as
property and, 112–114
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value of foreign confiscation in cases
of, 223–228

“emergence” standard for flagrant
injustice, 162–166

encroachment principles, in AfCHPR
provisions on interference, 279–281

enemy combatants category,
assurances, effect of in violations
cases, 166–169

enforcement proceedings. See also
non-enforcement of
anti-corruption treaties

in AfCHPR provisions on
interference, 279–281

in anti-corruption treaties, 93–100, 295
of confiscation, 121
fairness of, 228–252
flagrant denial of justice in foreign

penalty enforcement, 150–152
foreign confiscation orders and,

261–263
legal basis for, 198–203
protection of bona fide third parties

in, 252–254
requested state responsibilities in

asset recovery, 153–172
Engel and Others v. Netherlands,

149–150, 230–232, 248–252
entry into force, temporal scope of

property rights and, 144–145, 266
equality, property and, 259–261
equivalent protection presumption

due diligence standard and
requesting state trustworthiness
and, 165–166

norm conflict in asset recovery and,
171–172

Eskinazi and Cheluche v. Turkey,
170–171, 243–245, 251–252

EUCFR. See Charter of Fundamental
Rights of the European Union
(EUCFR)

EUCPFI. See Convention on the
protection of the European
Communities’ financial interests

EUCPFI-P1 and P2. See Protocol
and Second Protocol to the
Convention on the protection of

the European Communities’
financial interests

EU Dec. 2003/568/JHA. See Council
Framework Decision EU 2003/
568/JHA

EUOCC. See Convention on the fight
against corruption involving
officials of the European
Communities or officials of the
Member States of the European
Union

Euro-crimes concept, connection
between thing and offense in
confiscation instruments, 115–116

European Arrest Warrant, 162–166
dual criminality requirement and

lawfulness in enforcement of, 209
European Commission of Human

Rights (ECmHR)
human rights versus confiscation

orders and, 140–141
legal basis for enforcement and,

198–203
proceeds from local offenses and,

187–189
European Communities (EC), anti-

corruption treaties and, 1–3
European Convention for the

Protection of Human Rights and
Fundamental Freedoms (ECHR)

abuse of processes, political offenses,
and political prosecution
exceptions and, 212–217

adverse consequences of extradition
and, 148

Art. 5(1)(f) cases and, 193–195,
204–207, 212–217

Art. 6, fairness of enforcement
proceeding in, 228–252, 258–259

degree of injustice criteria, 156–162
dual criminality requirement and

lawfulness in, 209
due diligence standard and state

trustworthiness, 162–166
European human rights to property

and, 141–143
flagrant denial of rights under,

150–152, 156–162
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European Convention (cont.)
foreign penalty enforcement under,

150–152, 295
in Haiti v. Jean-Claude “Baby Doc”

Duvalier case, 43–46
jurisdiction concept in, 147–148,

154–162
lawfulness requirement and, 196–197
legal basis for enforcement and,

198–203
norm conflicts in asset recovery

and, 169–172
personal scope of property rights

under, 145–146
procedural fairness and

proportionality in asset recovery
and, 248–252

property and equality under, 259–261
Protocol No. 7, 210–212
public interest in confiscation of

possessions and, 219–222
qualified rights, flagrant denials and,

166
requested state responsibility for

foreign confiscation orders,
152–153

right to fair trial and international
cooperation in, 149–150

European Court of Human Rights
(ECtHR)

abuse of processes, political offenses,
and political prosecution
exceptions and, 212–217

accessibility, precision, and
foreseeability in cooperative
confiscation and, 204–207

confiscation orders and, 9–10
democratic legitimacy and

cooperative confiscation in, 217
detention for extradition cases,

204–207
double jeopardy and legal certainty in

cases of, 210–212
dual criminality requirement and

lawfulness and, 209
due diligence standard and state

trustworthiness, 162–166
equality, interaction with rights to

property, 259–261

exceptional circumstances in
confiscation and, 257–258

fairness of enforcement proceeding
and, 228–252

flagrant denial of rights and degree of
injustice rulings, 156–162

foreign confiscation orders and, 295
human rights versus confiscation

orders and, 140–141
illicit wealth as property and,

174–175
in personam rights and, 177
in rem property rights and, 175–177
interference rules interpretations

summary, 195–196
international law principles and, 218
lawfulness requirement and, 196–197
legal basis for enforcement and,

198–203
local confiscation orders, objects and

instrumentalities, 186–187
nature of interference in rules of,

184–196
norm conflicts in asset recovery and,

169–170
personal scope of property rights and,

145–146
procedural fairness and

proportionality in asset recovery
and, 248–252

proceeds as property principle and,
178–181

proceeds from local offenses and,
187–189

proceeds of foreign corruption,
confiscation of, 189–190

property and possessions defined by,
173–174

property as legitimate expectation in,
181–182

proportionality in cooperative
confiscation case law of, 228–230,
296–298

protection of bona fide third parties
in rulings by, 252–254

public interest in confiscation and,
219–222

requested state responsibility for
foreign confiscation orders, 152–153
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requested state responsibility in asset
recovery, 153–154

summary of enforcement issues,
258–259

temporal scope of property rights
and, 144–145

territorial jurisdiction rulings of,
147–148

value of foreign confiscation orders
and, 223–228

European Court of Justice (ECJ)
European property rights and, 143
human rights versus confiscation

orders and, 140–141
proportionality in targeted financial

sanctions and, 245–248
sanctions case law and, 193–195

European Union (EU)
anti-corruption treaties and, 1–3,

59–60
Arab Spring asset recovery and,

47–54
briber identity in public bribery

treaties, 65–66
confiscation standards in framework

decisions, 102–106
contents of bribery provisions in

treaties of, 72–73
discretionary assumptions of

jurisdiction, 61–62
domestic versus foreign bribery in

treaties of, 66–70
framework decisions on confiscation,

131–133
object-based confiscation provisions

and, 114–116
persons affected by confiscation and,

116–120
property definitions of, 112–114
public sector bribery offenses and,

64–76
targeted financial sanctions case law,

proportionality in, 245–248
third party beneficiaries and

intermediaries, passive bribery
involving, 70–71

European Union Council Directive
91/308/EEC, money laundering
provisions, 87–89

European Union General Court (EGC),
human rights versus confiscation
orders and, 140–141

exceptional circumstances in
confiscation, 257–258

exequatur proceedings
dual criminality requirement and, 209
illicit wealth as property and,

174–175
legal basis for enforcement and,

198–203
proportionality of cooperative

confiscation in, 228–230
protection of bona fide third parties

in, 252–254
expropriation of property, in customary

international law, 33–35
expulsion cases, flagrant denial of rights

and degree of injustice and,
156–162

extended confiscation principle,
connection between thing and
offense in confiscation
instruments, 115–116

Extractive Industries Transparency
Initiative (EITI), anti-corruption
efforts of, 17–20

extradition procedures
abuse of processes, political offenses,

and political prosecution
exceptions in, 212–217

accessibility, precision, and
foreseeability in cooperative
confiscation and, 204–207

adverse consequences of, 148
dual criminality requirement, 209
duty to cooperate for the purposes of

confiscation and, 127–128
flagrant denial of rights and degree of

injustice and, 156–162
legal basis for enforcement and,

198–203
mandatory assumptions of

jurisdiction and, 59–60
regional treaty comparisons of, 295
right to fair trial and international

cooperation and, 149–150
territorial scope of property rights

and, 267–269
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extra-judicial transfer, flagrant denial of
rights and degree of injustice and,
156–162

extraterritorial jurisdiction
active nationality principle,

discretionary jurisdiction, 60–61
cooperative confiscation and,

154–162
double jeopardy and legal certainty in

proceedings involving, 210–212
flagrant denial of rights and degree of

injustice and, 156–162
mandatory assumptions of

jurisdiction and, 59–60
proportionality in domestic

confiscation law and, 233–234
territorial scope of property rights

and, 267–269

facilitation payments, exemption from
criminalization, 90–92

failed states, asset recovery cases and,
42–46

fairness of enforcement, in confiscation
orders, 228–252

fair trial standards
assurances, effect of, 166–169
flagrant denial of rights and degree of

injustice criteria for, 156–162
procedural fairness and

proportionality in asset recovery
and, 248–252

proportionality in domestic
confiscation law, 230–232

requesting state hearing
proportionality and, 240–245

territorial scope of property rights
and right to, 149–150

Fawcett, James, 150–152
Federal Act of March 20, 1981

(Switzerland)
Haiti v. Jean-Claude “Baby Doc”

Duvalier case and, 43–46
Philippines v. Ferdinand and Imelda

Marcos asset recovery case, 38–40
Federal Act on Freezing and Restitution

of Assets of Politically Exposed
Persons obtained by Unlawful
Means (Switzerland) (SRVG),

Arab Spring asset recovery and,
53–54

Federal Department of Foreign Affairs
(FDFA) (Switzerland), in Haiti v.
Jean-Claude “Baby Doc” Duvalier
case, 43–46

final judgment waiver, duty to cooperate
in disposal of confiscated illicit
wealth and, 137–138

Financial Action Task Force (FATF),
asset recovery responsibilities and,
23–27

financial institutions, asset recovery
from, 23–27

financial sanctions. See targeted
financial sanctions

“Five Pensioners” v. Peru, 273
flagrant denial of justice

assurances, effect of, 166–169
degree of injustice and, 156–162
in foreign penalty enforcement,

150–152
norm conflicts and, 170
procedural fairness and

proportionality in asset recovery
and, 251–252

proportionality in domestic
confiscation laws and, 239–240

qualified rights and, 166
requesting state hearing

proportionality and, 240–245
requesting state trustworthiness and

due diligence standard, 162–166,
183–184

flagship principle, cooperative
confiscation and jurisdiction
issues, 154–162

foreign bribery, criminalization of,
66–70

foreign confiscation orders
abuse of processes, political offenses,

and political prosecution
exceptions in, 212–217

asset recovery, requested state
responsibilities, 153–172

collective right to wealth and
resources and, 286–288

compatibility with human rights,
140–141
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dual criminality requirement and
lawfulness in enforcement of, 209

fairness of enforcement proceeding
in, 228–252

flagrant denial of rights criteria and,
156–162

interference in, 186–190, 261–263,
270–271

legal basis for enforcement and,
198–203

mutual legal assistance powers
compatibility with rule of law in,
203–217

protection of bona fide third parties
and, 252–254

qualified rights, flagrant denials and,
166

regional human rights treaties and,
295

requested state responsibility for,
152–153

requesting state proportionality and,
243–245

substantive scope of property rights
and, 269–270

value of, 223–228
foreign corruption offenses, confiscation

of proceeds from, 189–190
Foreign Corrupt Practices Act (USA)

(FCPA)
impact of, 1–3
Watergate scandal and, 3–5

foreign penalty enforcement
flagrant denial of justice in,

150–152
procedural fairness and

proportionality in asset recovery
and, 248–252

foreign property-holders, AfCHPR Art.
14 on rights of, 276–279

foreign public official, mandatory
jurisdiction in bribery of,
60–61

foreseeability, in cooperative
confiscation laws, 204–207

forfeiture procedures. See seizure
procedures

The Former King of Greece and Others v.
Greece, 181–182

Forminster Enterprises Limited v. Czech
Republic, 206–207, 255–256

fragmentation
asset recovery and, 293
right to corruption-free society and,

283–286
free disposition

collective right to wealth and
resources and, 281–288

peoples’ rights to property and, 35–37
Frizen v. Russia, 178–182, 193–195,

201–202
frozen assets

Arab Spring asset recovery and, 47–54
collective right to wealth and

resources and, 281–288
counter-terrorist sanctions regimes,

46–47
double jeopardy and legal certainty in

proceedings involving, 210–212
in DRC v. Mobutu Seso Seko case, 43
in Haiti v. Jean-Claude “Baby Doc”

Duvalier case, 43–46
Nigeria v. Sani Abacha case, 40–41
Philippines v. Ferdinand and Imelda

Marcos asset recovery case, 38–40
property liable to confiscation,

identification and preservation of,
121–122

public interest in confiscation and,
219–222

requesting state proportionality and,
243–245

sanctions case law and, 193–195
targeted financial sanctions and,

245–248
temporal scope and, 255–256

Fujimori, Alberto, 41–42

Gabrić v. Croatia, 223–224
Garabayev v. Russia, 200
Geerings v. Netherlands, 233–234,

248–252
General Assembly of the United

Nations (GA)
asset recovery terminology in, 23–27
bilateral mutual legal assistance

treaties on confiscation and,
134–136
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General Assembly of the United
Nations (GA) (cont.)

Resolution 1803 (XVII) on
Permanent Sovereignty over
Natural Resources, 35–37

soft law norms on corruption and,
17–20

general interest principle, proportionality
of lawfulness to, 219–259
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