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Introduction: civil justice in 2013

Thou shalt not ration justice.1

The Woolf Report represented a strong administrative initiative to provide
for a rationed and rational system of judicial resolution of disputes.2

This book examines reforms to the English and Welsh civil justice system
carried out following Lord Woolf ’s Access to Justice Review (1994–96)
(the Woolf Reforms)3 and Sir Rupert Jackson’s Costs Review (2009)
(the Jackson Reforms).4 It specifically examines the way in which they
have both attempted to reduce litigation cost and delay so that the courts
are better able to carry out their constitutional function of vindicating
and enforcing rights and thereby securing the rule of law.5 It does so
because both reforms adopted a novel approach to their task; one
that had not been attempted since reforms carried out in the 1870s.
Historically, the civil justice system has been committed to, and reformed

1 L. Hand cited in G. Hazard, ‘Rationing Justice’ VIII (1965) The Journal of Law and
Economics 1 at 1.

2 S. Issacharoff, Civil Procedure (3rd edn) (Foundation Press, 2012) at 196.
3 H. Woolf, Access to Justice: Interim Report to the Lord Chancellor on the Civil Justice
System in England and Wales (hereinafter H. Woolf (1995)) (HMSO, 1995); H. Woolf,
Access to Justice: Final Report to the Lord Chancellor on the Civil Justice System in England
and Wales (hereinafter H. Woolf (1996)) (HMSO, 1996); H. Woolf, Access to Justice: Draft
Civil Proceedings Rules (HMSO, 1996).

4 R. Jackson, Review of Civil Litigation Costs: Preliminary Report (May 2009, Vols. I and II)
(hereinafter R. Jackson (May 2009)); R. Jackson, Review of Civil Litigation Costs: Final
Report (The Stationery Office, December 2009) (hereinafter R. Jackson (December 2009));
A. Clarke, ‘The Woolf Reforms: A Singular Event or an Ongoing Process?’, in D. Dwyer
(ed.), The Civil Procedure Rules Ten Years On (Oxford University Press, 2009) at 49: ‘[The
Jackson Review] will be a review that is entirely consistent with the approach Woolf
advocated in his two reports. It will be so because it will look for answers to the problems
of cost consistent with the new approach to litigation Woolf ’s reforms introduced. That is
to say, whatever conclusions it reaches will be ones that are consistent with the overriding
objective and the commitment to proportionality to which it gives expression.’

5 N. Andrews, Principles of Civil Procedure (Sweet & Maxwell, 1994) at 21–34ff.
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consistently with, a specific legal philosophy or theory of justice.6

That philosophy is one that has embodied a single substantive policy
aim, which has variously been referred to as the achievement of justice
in the individual case; substantial or real justice; complete justice;
a correct decision; rectitude of decision; justice on the merits;7 or sub-
stantive justice.8 Choice of terminology has changed over time. During
the nineteenth century, the two common means of capturing the idea
were to refer to the court’s role as being to arrive at a decision on the
merits or to do complete justice. The twentieth century preferred to
refer to courts doing substantive justice or justice on the merits. Despite
these terminological differences, the idea they expressed was the same:
justice was achieved when an individual claim or dispute concluded
with a court judgment that was ‘substantively accurate’.9 A substantively
accurate decision was one arrived at through the correct application of
true fact to right law, such that when properly acted on it vindicated or
enforced legal or equitable rights or obligations. In this book, the term
substantive justice is used to express this theory of justice, except where
the historical context requires a contemporary term to be used.

The revolutionary change that the Woolf and Jackson Reforms
brought about was to reject this traditional theory of justice.10 Rather
than maintain a commitment to that historic approach, rights were to be
vindicated through the application of a new theory of justice, similar
to one developed by Bentham in the nineteenth century, as well as to
one developed by Zuckerman over the last twenty years.11 This new
theory is committed to what has been described as proportionate

6 J. Jolowicz, ‘The Woolf Reforms’, in Jolowicz, On Civil Procedure (Cambridge University
Press, 2000) at 387.

7 See for instance, Knight v. Knight (1734) 3 P. WMS 331, 334; Alderson v. Temple (1785) 4
Burr. 2235, 2239; 98 ER 165, 167; Smith v. Baker (1864) 2 H & M 498; 71 ER 557; Bruff v.
Cobbold (1871–72) LR 7 Ch. App. 217, 219; Indyka v. Indyka [1967] 1 AC 33 at 66; Davis
v. Eli Lilly & Co [1987] 1 All ER 801 at 804; 149. J. Bentham, ‘Rationale of Judicial
Evidence’, in The Works of Jeremy Bentham (ed. Bowring) (Edinburgh, 1843) Vol. VI at
203–4; A. Zuckerman, ‘Dismissal for Delay – The Emergence of a New Philosophy of
Procedure’ 17 CJQ (1998) 223, 225; J. Jolowicz, ‘Adversarial and Inquisitorial Models of
Civil Procedure’ 52 (2003) International Comparative Law Quarterly 281, 286.

8 H. Woolf (1995) at 114; H. Genn, Judging Civil Justice (Cambridge University Press,
2010) at 14–16.

9 M. Damaska, The Faces of Justice and State Authority (Yale University Press, 1986) at
148; L. Solum, ‘Procedural Justice’ 78 (2004) Southern California Law Review 181, 184–5.

10 J. Sorabji, ‘The Road to New Street Station: fact, fiction and the overriding objective’
[2012] EBLR 1–77.

11 See Chapter 2.
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justice.12 Within it, substantive justice is no longer the substantive policy
aim. It is one aim amongst others, those being the pursuit of economy,
efficiency, expedition, equality and proportionality. Each of these policy
aims is intended to support the achievement of a wider public policy aim:
the need to ensure that the limited resource allocation by the State to the
justice system could be distributed fairly amongst all those who need to
call on the State to vindicate and secure the effective enforcement of their
rights.13 Rather than focus on securing individualised justice as the
historical approach had, the new theory focused on securing a form of
distributive justice.14 The ultimate consequence of this is that, in contrast
to the position that prevailed prior to 1999 when the Woolf Reforms took
effect, individuals who seek rights-vindication do so through a ‘a rationed
and rational system of judicial resolution of disputes’.15 A limit is now
placed on the amount of resources individuals and the State can properly
expend on securing substantive justice in any particular case. The limit
operates in two ways. In some cases it requires the court to refuse to allow
a claim to proceed to judgment. It thus denies substantive justice in its
entirety. In other cases – the majority – it restricts the amount of time
and money that is spent on litigation. As such, it reduces the court’s
ability to achieve substantive justice. By limiting, for instance, the nature
and extent of evidence placed before the court, the quality of decision-
making is necessarily reduced. In both cases, rather than to secure
substantive justice, the system is only able to secure proportionate justice.

12 A. Clarke, The Future of the CPR (District Judges’ Annual Conference, Warwick, 25 June
2009) at [15], ‘The CPR simply provide a formalmeans by which the court as part of its case
management role can encourage and facilitate proper settlement. Secondly, by encouraging
the greater use of ADR court resources are released to other cases. It increases access to
justice for those whose cases cannot settle through assisting those who wish to settle to do
so. In this it is entirely consistent with the aim of achieving proportionate justice for all.’
Available at <http://www.judiciary.gov.uk/Resources/JCO/Documents/Speeches/mr-dcj-
conference-25062009.pdf>; Sorabji, ‘The Road to New Street Station’ at 89.

13 H. Woolf (1996) at 24, to ‘preserve access to justice for all users of the system it is
necessary to ensure that individual users do not use more of the system’s resources than
their case requires. This means that the court must consider the effect of their choice on
other users of the system’, as explained by D. Neuberger, ‘A New Approach to Justice:
From Woolf to Jackson’, in G. Meggitt (ed.), Civil Justice Reform – What has it achieved?
(Sweet & Maxwell, 2010); Sorabji, ‘The Road to New Street Station’ at 88; J. Dyson, The
Application of the Amendments to the Civil Procedure Rules (18th Lecture in the Imple-
mentation Programme) (22 March 2013) at [18]: ‘We have a managed system. That
system must be managed for the needs of all litigants.’

14 S. Fleischacker, A Short History of Distributive Justice (Harvard University Press, 2005).
15 Issacharoff, ibid., at 196.
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This limit is necessary because it is the means by which the justice system
can properly vindicate rights for the majority of citizens. Rationing does
not undermine the provision of justice. It is a necessary condition for it to
be effected properly by the State.

In order to explore the nature and effect of this revolutionary change,
this book is divided into three substantive parts. Part I explores historical
and theoretical issues. Chapter 1 examines the nature and purpose of the
civil justice system, the manner in which reform has been attempted
in the past and the Woolf and Jackson Reforms’ revolutionary nature.
Chapter 2 looks at a previous, and eventually successful set of revolution-
ary reforms, those that took place in the nineteenth century. It does so in
order to tease out three important points: that the theory of justice that
governed the system’s operation from the 1870s was itself the contingent
product of revolutionary reform; that it took over fifty years for reform to
succeed; and that the theory the reforms implemented sowed the seeds
for the problem the Woolf Reforms identified as lying at the heart of
excess litigation cost and delay: the subversion of the rules of court from
their aim of achieving substantive justice. Chapter 3 is concerned
with an examination of Bentham’s theory of justice, which is an applied
aspect of his broader utilitarian philosophy. This theory was never
put into practice. It is examined because the theory the Woolf and
Jackson Reforms introduced in many ways is a variation of it. Part II
explores the revolutionary nature of the Woolf and Jackson Reforms.
It examines how they go beyond the traditional nineteenth-century
theory of justice discussed in Chapter 2 and how it adopts the same
structure as Bentham’s theory. It does so by discussing the centrepiece of
the new theory of justice, the introduction of an overarching purposive
provision – an explicit overriding objective – into the rules of court.
Chapter 4 examines how this provision has been misinterpreted as no
more than an expression of the traditional theory of justice. Chapters 5
and 6 provide an exegesis of its proper interpretation. The final part of
the book turns to the question of implementation. It is one thing to
articulate a new theory of justice; it is another to ensure that it is put into
effect. In the nineteenth century it took over fifty years to effect a reform
of a similar kind to that which the Woolf Reforms have attempted.
Successful implementation takes considerable time and effort. It requires
the courts to explain the nature of the new theory, to do so consistently,
and to give practical guidance in respect of how it is to operate in
practice. If they do not, change does not take place. Following the Woolf
Reforms implementation in 1999, the courts failed to take this approach.
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If the new theory is to be implemented properly following the introduc-
tion of the Jackson Reforms in 2013, the nineteenth-century approach to
implementation will need to be adopted. If not, the rationed system of
justice the new theory was, and is, intended to introduce will not operate
effectively, and the problems that the Woolf Reforms identified, and the
Jackson Reforms also sought to remedy, will remain unabated.

Before turning to these issues, two caveats need to be made. This book
concentrates on justice in the English and Welsh High Court and Court
of Appeal. Justice in the County Courts is not considered. This is for no
reason other than that the exposition of the nineteenth-century theory
of justice took place within the pre-1873 superior courts of record and
then post-1873 through the operation of the Rules of the Supreme Court.
It is not suggested that justice in the County Courts was not carried out
consistently with the traditional theory of justice. It undoubtedly was.
The second caveat concerns the specific procedural reforms recom-
mended by, and then introduced as a consequence of the Woolf and
Jackson Reforms. These reforms, such as the reform of discovery, the
introduction of case and then costs management and docketing, are
considered only in so far as they relate to the operation of the new theory
of justice. The book does not provide a detailed critique of individual
procedural reforms. It focuses instead on the theory that informed those
reforms and how they are to be applied in practice. The Woolf and
Jackson Reforms’ ultimate success will hinge on the courts’ ability to
apply case and costs management effectively. That in turn will only
be possible if the courts, lawyers and litigants properly understand the
purpose for which such management is to be carried out. It is one thing
to introduce a managed, a rationed system of justice. The real question is
how it is to be managed, how justice is to be rationed and to what
purpose. As such, it is ‘necessary to start by identifying the enterprise
that litigation management involves and what it aims to achieve’.16

By examining the new theory of justice this book seeks to identify the
nature of that enterprise.

16 A. Zuckerman, ‘The Challenge of Effective Civil Justice Reform: Effective Court Manage-
ment of Litigation’ 1(1) (2009) City University of Hong Kong Law Review 49 at 53.
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PART I

Theories of justice
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1

The crisis in civil justice

Every now and again some forlorn and law-wrecked suitors cry aloud about
the cost, the delay, the bewildering confusion of our legal system. . . The chief
grounds of complaint against the existing system are (1) its cost, (2) its delay,
(3) its want of finality.1

Civil litigation is in a state of crisis.2

1.1 Introduction

This book is about the English and Welsh civil justice system, the insti-
tutions, rules and procedures through which substantive civil rights are
adjudicated, vindicated and enforced.3 It assesses its purpose and how
that has changed as a consequence of the Woolf and Jackson Reforms.4

In order to place those reforms in context, this chapter does a number of
things. It outlines the justice system’s purpose; the problems of litigation
complexity, cost and delay that have historically undermined its ability to
achieve that purpose, and the reforms that have tried, and continually
failed, to cure them; and finally, the Woolf and Jackson Reforms and the
claim that they are revolutionary in nature.

1.2 The justice system’s purpose

The civil justice system forms part of the judicial branch of the State.
It comprises the following:

1 T. Snow, ‘The Reform of Legal Administration: An Unauthorised Programme’ 8 (1892)
Law Quarterly Review 129, 129.

2 C. Glasser, ‘Solving the Litigation Crisis’ 1 (1994) The Litigator 14.
3 Hereinafter English and England.
4 H. Woolf (1995) at 211; H. Woolf (1996); R. Jackson (May 2009); R. Jackson (December
2009).
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• the County Courts,5 High Court, Court of Appeal (Civil Division)
and the Supreme Court of the United Kingdom;

• the judges appointed to serve in them;

• the procedural or adjective law operative therein;

• civil legal aid, where available;6 and

• effective enforcement mechanisms.

The civil justice system exists in order to enable individuals, businesses,
and local and central government to vindicate and, where necessary,
enforce their civil legal rights and obligations, whether those rights are
private or public.7 It exists to ensure that the mere assertions of the civil
law are ‘translated into binding determinations’.8 Equally, it provides
the basis for individuals to resolve disputes concerning their civil
legal rights and obligations consensually through any of various informal
and formal means of alternative dispute resolution procedure, as well as
the means to enforce consensual resolution.9 In this way, the system
provides a secure framework through which social and economic activity
takes place, property rights, civil rights and liberties are secured and
government is rendered subject to the due process of law. In delivering
justice in this manner, the civil justice system provides a public good
by giving life to the rule of law.10 It does so notwithstanding the fact that
the vast majority of civil disputes are settled consensually.11 It may be
true that very few disputes are resolved following litigants having their
day in court, but the existence of a readily accessible and effective civil

5 Although see the Crime & Courts Act 2013, s. 17 which, when it comes into force, will
merge the County Courts into a single County Court.

6 See Legal Aid, Sentencing and Punishment of Offenders Act 2012.
7 Attorney General v. Times Newspapers Ltd [1974] AC 273, 307; Bremer Vulkan Schiffbau
and Maschinenfabrik v. South India Shipping Corp Ltd [1981] 1 All ER 289, 295.

8 N. Andrews, English Civil Procedure (Oxford University Press, 2003) at 15.
9 H. Genn, Judging Civil Justice (Cambridge University Press, 2010); N. Andrews, The
Three Paths of Justice (Springer, 2012).

10 J. Jacob, The Fabric of English Civil Justice (Stevens & Co., 1987) at 66, the civil justice
system ‘provides the effective safeguard against arbitrary, capricious or unprincipled
invasion or denial of the legal rights of any person, and it takes on the character of a
protective shield to prevent any person being deprived of or suffering any loss of his
rights except by due process of law’; Genn, Judging Civil Justice at 1–12.

11 F. Sander, ‘Varieties of Dispute Processing’ 70 (1976) Federal Rules Decisions 111;
L. Hoffmann, ‘Changing Perspectives on Civil Litigation’ 56 (1993) Modern Law Review
297; C. Menkel-Meadow et al., Dispute Resolution: Beyond the Adversarial Model (Aspen
Publishers, 2011).
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