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developed versus developing
countries, 333
developing country status, 73
dispute initiation, 333
domestic implementation, 290-1
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GATT and, 312
Punta del Este Declaration, 289
relationship with ADA and SCM
Agreement, 307-11
osmosis, 307
serious injury, 277, 307
Single Undertaking and, 311-18
standard of review, 324-7
WTO jurisprudence, 291-3
ongoing deliberations and, 305
previous reports and, 301
Agreement on Subsidies and
Countervailing Measures. See
SCM Agreement
agriculture
negotiations, Doha Round, 332
subsidies, 331

Agriculture Agreement
differential treatment, 162
inconsistencies with other
Agreements, 156
Amado, Gilberto, 8
amendments
treaties, VCLT, 343-5, 434-5
WTO Agreements, 74-6
amicus curiae briefs, 78, 92,
248, 294
Anti-Dumping Agreement
Article 3
standard of review, 320-4
text, 431-2
conditions, 277-8
customary rules of interpretation,
275, 431-2
developed versus developing
countries, 333
dispute initiation, 333
dispute resolution, 431-2
domestic implementation, 282-3
Dunkel Draft, 280
exceptions to GATT, 155
good faith, 283-4, 304
initiators of investigations under,
332
material injury, 307
Ministerial Decision on Review of
Article 3, 324
Ministerial Declaration on Dispute
Settlement, 311, 324-5
objects and purposes, 276, 277-84
principles, 282
protectionism and, 279
reasonable competent authority,
283-4, 307
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relationship with SCM Agreement
and Agreement on Safeguards,
298-300, 307-11
RTAs and, 353
S&D treatment and, 221, 334
Single Undertaking and, 311-18
standard of review, 115, 320-4, 431-2
VCLT and, 321-2
success of challenges under, 337
title, 312
travaux préparatoires, 280
Uruguay Round negotiations, 281-80
WTO jurisprudence
context, 296-7
exceptions, 297
apparatus of WTO interpretation
development. See development
external concerns, 251-8
importance, 428-9
national dimension. See domestic
interpretations
PTAs. See regional trade agreements
(RTAs)
trade remedies. See trade remedies
trends, 428
VCLT. See VCLT
appeal rights, standing of third
parties, 49
Appellate Body (AB)
amicus curiae briefs, 92
authority to interpret, 72-3
collegiality, 102
domestic interpretations and, 122
inherent powers, 88-90
interpreting institutional aspects,
101-2
jurisdiction, 99, 101-2
membership, 117, 143
qualification, 255-6
selection, 217-18
precedents, 74
questions of fact, 101-2
Secretariat, 103
working procedures, 102
Argentina, tax evasion, 210-11, 213
authentic texts
domestic interpretations and, 114
trade remedies agreements, 295-6
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VCLT (Article 33)
Analytical Index, 63-4
different meanings, 322, 434
text, 434

Balance of Payments Committee,
function, 104, 106-7
balance of payments safeguards, 155

Bali Package, 23
Benin, 330
bilateral investment agreements
exceptions, necessity defence, 171
teleological approach to disputes,
235-8
Brazil
development needs, 215-16
export subsidies, 211, 213, 220-1
initiating anti-dumping
investigations, 332
Bretton Woods institutions
See also IMF; World Bank
development objectives, 191-2

Canada
developing countries and, 221
S&D treatment and, 160
trade remedies, 330
Charter of Economic Rights and Duties
of States (CERD), 193-4
Chile, S&D treatment and, 158
China
developing country status, 73
diversification, 211
exceptions, 137-8
initiating trade remedy disputes, 332
interpretations of WTO law, 118
natural resources, 219
translation of WTO Agreements, 127
circumstances of conclusion, VCLT
Analytical Index, 63
domestic interpretations, 116, 124
WTO interpretations, 54-6, 146
Collier, Paul, 199
comparative law, interpretation of
VCLT, 11-12
Condon, Bradly, 114
consensus decision-making
good faith and, 23
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consensus decision-making (cont.)
interpretation and, 13
interpretative decisions, 69
rules of interpretation and, 50
subsequent practice and, 42, 45
teleological approaches and, 18
conservation of exhaustible resources,
165
constitution of WTO
development objectives, 194-7
goals, 203
interpreting, 196-7
WTO as development institution, 190
constructive knowledge, 55, 56
context
institutional framework, 106
trade remedies, 296-7
VCLT rules of interpretation
Analytical Index, 60, 61
Article 31(2), 106, 433
WTO interpretation, 14, 30-2, 106
contract law, teleological approach, 243
Cottier, T., 341, 342, 343
Council for Development, 200
Council for Trade in Goods
interpretative authority, 70
recommendations, 36, 79
countervailing duties, SCM
Agreement. See SCM
Agreement
countervailing measures. See subsidies
Cribb, T. H,, 337
Cuba, S&D treatment and, 159
Cunningham, R. O., 337
customary international law
freedom of state to engage in
PTAs, 341
peremptory norm, 144
treaty interpretation. See customary
rules of treaty interpretation
WTO interpretations, 252
WTO jurisprudence and trade
remedies, 306
customary rules of treaty interpretation
concerns, 181
DSU, 241, 431
effective interpretation, 21
IMF Articles of Agreement, 234-5

interpreting DSU, 86
objects and purposes and, 284
reasons for using, 56
RTAs and, 347, 348, 352-3
standard of review, 319
Anti-Dumping Agreement and,
321-2
trade remedies, 275
use of preparatory material and, 53
VCLT. See VCLT
WTO obligation to use, 76
customs union, 168
Czechoslovakia-Hungary Treaty
(1977), 238

Damme, Isabelle Van, 349
Das, Dilip, 191-2
democracy
exceptions and, 168, 179
WTO principle, 84
developing countries
See also development; least-
developed countries
anti-dumping and, 279
coercion, 212
common intention interpretation
and, 18
developing country status, 73
Doha Round and, 334
DSU and, 86
environmental protection, 214
exceptions and, 133
increasing participation, 180
legal representation, 213-14
Marrakech Agreement and, 210, 430
pharmaceutical patents, 212, 221-2
S&D political discourse, 157-63
tax resources, 214
trade remedies and, 329-35
VCLT and, 14
development
Aid for Trade and, 189-90
Bretton Woods institutions and, 191-2
development institutions
definition and characteristics,
197-200
stereotype, 199
WTO as, 186-203
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Doha Declaration, 246-7, 268
Doha Round agenda, 246-9, 331
economic interests and, 182-3
exceptions and, 133
factoring in
appropriate approach to S&D
provisions, 220-5
development condition, 209-16
development dimension
objectives, 203-9
good governance, 217-19
relevant rules of international law,
219-20
teleological approach, 233-46
foresight in interpretation and,
225-7
global partnership, 272
good governance and, 247, 248
international development law and
external concerns, 262-72
interpretation concerns, 180
interpretation dimension in WTO
Agreements
inadequacy, 181
issues, 184
survey, 185-227
WTO as development institution,
186-203
justice and fairness, 428-9
objective, 180-249, 429
right to, 269, 271
scope of concept, 190, 262-3, 266
textual approach
arguments for, 242-6
reining, 227-33
trade liberalization and, 161, 195
trade remedies perspective, 329-35
TRIMs and, 203
Western concept, 243
WTO as development institution,
186-203
denial, 187-90
legal analysis, 190-7
legal consequences of denial, 200-3
reasons for, 194-7
Director-General, discretion, 98
Dispute Settlement Body (DSB)
discretion, 92

interpreting institutional aspects,
92-4
dispute settlement system
Appellate Body. See Appellate Body
DSU. See DSU
interpreting institutional aspects,
85-107
Panels. See Panels
relations with members, 94-6
standing, 94-5
dispute settlement understanding. See
DSU
Doha Declaration
development dimension, 246-7, 268
S&D treatment, 159
Doha Declaration on TRIPS and Public
Health, 71, 182
Doha Ministerial Decision
status, 36, 37-6, 39
subsequent agreement, 33
Doha Round
agriculture negotiations, 332
developed versus developing
members, 187, 201
developing country perspective, 334
development agenda, 246-9, 331
development claims, 202
dying round, 189
reforming development dimension,
246-9
Rules negotiations, 331
supplementary material of
interpretation, 269
Doha Waiver, 33, 39-40
domestic interpretations
apparatus of interpretation, 118-19,
120
authentic texts and, 114
common legislative practice, 116-17
discretion, 113-15
issues arising from, 121-6
key factors, 119
politics and ideology, 119
second-generation norms, 111,
112-13, 120
sources of interpretation, 119-20
survey, 111-31
theoretical framework, 113-21
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domestic interpretations (cont.)
trade policies and, 117, 120
translation of Agreements, 118
issues arising from, 126-30
WTO jurisprudence and, 295
domestic legislation
justiciability, 327
question of fact, 101
supremacy of international law
over, 253
trade remedies
anti-dumping, 282-3
safeguards, 290-1
standard of review, 327-8
subsidies, 287
domestic policies, external concerns
and, 258-62
DSU
Article 3.2, text, 431
customary international rules of
interpretation, 241
development and, 207, 208-9
Doha review, development and, 223,
247-8
GATT (1994) and, 97
guidance of international tribunal
practice, 87-8
information seeking, 77, 78, 294
inherent powers, 88-90
institutional aspects, 67
interpreting, 86-92
interpreting context, 106
judicial interpretation, 73
jurisdiction of AB, 101
legislative interpretation, 72
model for RTAs, 350, 352
objects and purposes, 86-7
Panel establishment, 99
qualification of AB members, 255-6
qualification of Panellists, 255
Single Undertaking and trade
remedies, 313-14
standard of review, 319
TPRM and, 108
translation issues and, 128
dumping
ADA. See Anti-Dumping Agreement
debate, 278

Dunkel Draft, 280
Dunoff, Jeftrey, 115
Durling, J. P., 337

economic interests, WTO
interpretations and, 182-3
effective interpretation
customary international law, 21
exceptions and, 176-7, 178
external concerns and, 254
VCLT, 18
efficiency, WTO principle, 84
Egypt, third party interventions, 221
Ehlermann, Claus-Dieter, 228, 229
environmental protection
See also sustainable development
developing countries and, 214
S&D treatment and, 164-5
Western concept, 243
equality, sovereign equality principle,
269, 271, 432
erga omnes obligations, 144
estoppel, 125-6
European Communities. See European
Union
European Court of Justice
exceptions, 171-2
holistic interpretation, 25
teleological interpretations, 239-40,
245
VCLT rules of interpretation and, 4
European Union
diverse membership, 245
pharmaceutical patents, 212
S&D treatment and, 160
exceptions
anatomy, 135-7
Article XX chapeau, 138
balance, 138, 141-2
burden of proof, 132, 165, 170
conceptual exceptions, 135
conservation of exhaustible
resources, 165
de facto category, 154-7, 168
de jure category, 153-4, 168
determination methods, 148-52
determining agencies, 167-9
development goal, 133
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domestic interpretations, 113
Enabling Clause, 164, 165, 175
exemptions and, 167
exhaustive nature, 137-43
fluidity, 154
functional exceptions, 135-6
gap-filling, 133, 155
human, animal and plant health, 163
indicators, 165-7
negative indicators, 1667
neutral indicators, 167
positive indicators, 166
inherent right to regulate trade,
137-8, 142-3
interpreting, 132-79
lex specialis, 144-5, 167, 177-8
litigation statistics, 134
mainstreaming and, 133
necessity defence, BITs, 171
New Haven approach, 143-8,
152, 153
pacta sunt servanda and, 136-7, 176
precise goals, 133
re-evaluating, 152
S&D provisions and
justice and fairness, 428
legal discourse, 163-5, 175
political discourse, 157-63
strict interpretation, 132, 133, 152
AB jurisprudence, 173-6
treaty law, 170
theoretical framework, 135-48
need for, 178-9
underpinnings, 137-48
trade remedies and, 297, 317
treaty law interpretation principles,
169-78
burden of proof, 170
effectiveness, 176-7, 178
in dubio mitius, 177
lex specialis, 177-8
strict interpretation, 170
VCLT and, 151-2, 174

exhaustible resources, 165
external concerns

domestic policies and, 258-62
international development law and,
262-72

interpretation apparatus, 251-8
broader perspective, 255-6
effectiveness principle, 254
in dubio mitius, 254
lex posterior, 254
lex specialis, 254
narrow perspective, 251-5
nature of goods and services,

257-8
nature of trade, 256-7
VCLT, 252-4
interpreting in, 250-73

fair trade
trade remedies and, 282, 287, 292,
293, 302, 307, 331
WTO jurisprudence and, 428
WTO objective, 84
Foltea, M., 341, 342, 343
free consent, 5, 432
free trade agreements. See regional
trade agreements (RTAs)

gambling, public morals exception, 114
game theory, 183
Garcia, Frank, 179
Gardiner, Richard, 10-11, 16
GATS
domestic regulatory autonomy, 261
exceptions provisions, 153
GATT (1994) and, 83
RTA provisions, 340, 344
GATT (1947)
deliberations, 51
development provisions, 267
discretion, 95
Enabling Clause, 267
full use of resources, 29
panels, standard of trade remedy
review, 319
S&D treatment, 158
Tokyo Round and, 52
GATT (1994)
Article VI. See Anti-Dumping
Agreement
context, 30
development objective, 239
DSU and, 97
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GATT (1994) (cont.)
exceptions. See exceptions
exceptions provisions, 153, 154, 155
GATS and, 83
Havana Conference and, 300
RTA provisions, 340, 343-4
subsidies. See SCM Agreement;
subsidies
trade remedies and, 312-13, 316-18
General Council
interpretative mandate, 69-71
authority of DSB, 92
exclusive authority, 72-3, 81, 201,
430-1
institutional aspects, 82
recommendations, 76-80
political mandate, 104
Geneva Consensus, 189
Geneva culture, 255
Germany, double taxation, 238
Gold, Joseph, 210
good faith
Anti-Dumping Agreement, 2834
exceptions and, 151, 168
justice and, 8, 23
terms of reference to Panels, 99
trade remedies, 303-4
VCLT, 8, 228
Analytical Index, 59-60
Articles 31(1), 20-3, 228, 433
effectiveness and, 18
exceptions and, 151
Preamble, 5, 145, 432
text, 433
WTO interpretations, 20-3,
303-4
good governance, 84, 186, 217-19, 249
Greenwald, John, 336, 337

Hart, H. L. A,, rules of recognition, 4

Havana Charter, 51, 159, 195, 278

Havana Conference, 278, 300-1

Horn, H., 277

Howse, Robert, 227

Hsu, Locknie, 346-7

Hughes, Valerie, 73

human, animal and plant health,
exceptions, 163

human rights
VCLT and, 145, 151
Western concept, 243
WTO principle, 271
Hungary-Czechoslovakia Treaty
(1977), 238

ICSID disputes
exceptions, 171
holistic approach and, 25
teleological approach, 236-7
VCLT rules of interpretation and, 4
Analytical Index, 59, 60, 61, 62,
63, 64
objects and purpose, 30
IMF
cooperation with WTO, 195-6, 219
Council for Development and, 200
development objectives, 191-2
diverse membership, 245
institutional practice, 84
interpretation of Articles of
Agreement, 53, 234-5, 245
source of information, 78
uniformity principle, 210
immunities, 82
implied terms
exceptions, 134, 149
implied powers and, 90
necessity, 90
trade remedies, 297
in dubio mitius, 177, 254
India
ADA and, 221
on coercion of developing countries,
212
initiating trade remedy
investigations, 332
pharmaceutical patents, 212, 221-2
quantitative restrictions, 211, 212
S&D treatment and, 162
trade remedies, 331
WTO institutional balance and, 103-5
indigenous peoples, 220
Indonesia
development needs, 212, 213-14,
215
safeguards legislation, 290, 291
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information seeking, DSU authority,
79, 294
inherent powers
doctrine, 88-90
necessity, 89-90
institutional aspects
See also specific institutions
authority, 67
basic principles, 84
immunities and privileges, 82
integration, 84
interpretative role, 67-8
interpreting dispute settlement system
AB Secretariat, 103
Appellate Body, 101-2
DSB, 92-4
DSU, 86-92, 106
institutional balance, 103-7
Legal Affairs Division, 103
Panels, 96-101
relations with members, 94-6
survey, 85-107
interpreting TPRM, 107-9
legislative versus judicial
interpretative mandate, 69-82
Marrakech Agreement,
interpretative approaches, 82-5
multilateralism, 84
Single Undertaking, 83
survey, 65-110
sustainable development, 84
viability and durability, 84
integration of international law
consensus and, 57
holistic approach and, 25
ILC and, 144
New Haven approach and, 145
objective, 9
pacta sunt servanda and, 137-48
RTAs and, 352, 354
subsequent practice and, 45
sustainable development, 266
VCLT and, 13-14, 48, 252
WTO principle, 84
intention of parties
exceptions and, 141, 149-51, 155, 170
ICSID arbitration, 139-40
investment jurisprudence, 12, 19

negotiation proposals and, 52

New Haven School, 145-7

trade remedies, 297

VCLT
Analytical Index, 62
domestic interpretations and, 116
exceptions and, 170
New Haven School and, 145-7
special meanings, 434
textual approach, 139-40

WTO jurisprudence, 12, 15-20, 116

International Convention on Indigenous

and Tribal Peoples, 220

International Convention on the

Harmonized Description and
Coding System (HS), 31

International Court of Justice

exceptions, restrictive
interpretation, 172

interpreting WHO constitution, 196-7

practice guidance for DSU, 87

presumption of legitimacy of state
action, 90

principles of treaty interpretation, 194

teleological approach to investment
disputes, 237-8

VCLT rules of interpretation and, 4,
16-17

Analytical Index, 59, 62, 63

WTO jurisprudence and trade

remedies, 306

International Labour Organization

(ILO), 198, 220

international law

fragmentation, 144, 145, 147, 252, 355
integration. See integration of
international law
rules relevant to interpretation of
treaties, 253
Analytical Index, 62
Article 31(3)(c) VCLT, 46-50, 434
development and, 219-20
external concerns, 253
RTAs and, 349-50
WTO interpretations, 46-50
supremacy over domestic law, 253
WTO jurisprudence and trade
remedies, 306
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International Law Commission
fragmentation of international law,
147, 252
New Haven approach and, 144, 145
principles of WTO interpretation,
144-5
rules of interpretations
intentions, 17
object and purpose, 30
primacy of text, 18
supplementary material, 51
VCLT, 10, 12, 47, 57
international organizations
intra vires actions, 196-7
legal personality, 198
International Trade Organization
(ITO), 300-1
international tribunals, practice
guidance for DSU, 87-8
interpretative mandate
amendment provisions and, 74-6
Article IX:2 authority
conditions, 69-71
majority decisions, 69
text, 430-1
authority of DSB, 92
customary rules of interpretation
and, 76
exclusivity, 72-3, 81, 201, 430-1
General Council and Ministerial
Conferences, 69-71
legislative versus judicial mandate,
69-82
precedents and, 74
recommendations and, 76-80
investment disputes
See also ICSID disputes
common intentions, 12, 19
holistic approach and, 25
teleological approach, 235-8
Iran, US-Iran Treaty (1955), 238

Japan, S&D treatment and, 160

Johannesburg Declaration on
Sustainable Development
(1992), 272

Johannesburg Plan of Implementation
(2002), 266, 272

judges (WTO)
Appellate Body, 117, 143, 217-18
competence, 246
Panels, 201, 218, 249
qualifications, 255-6
jus cogens, 135, 144
justice
exceptions and, 136, 168
external concerns and, 256
good faith and, 8, 23
VCLT and, 5, 8, 145, 151
neutrality, 57
Preamble, 432
WTO interpretative apparatus and,
428-9

Kennedy Round, 277, 278, 281
Kenya, 158, 159, 180
Korea. See South Korea

Lachs, Manfred, 17
Lamy, Pascal, 188, 189, 201
languages. See authentic texts
lawyers, international trade lawyers, 65
least-developed countries
1993 Ministerial Decision on, 207
DSU and, 86, 208-9
LDC Group, 180
Marrakech Agreement and, 430
teleological approach to
interpretation and, 241
trade remedies and, 330-2
Legal Affairs Division, 103, 217, 255
legal personality, international
organizations, 198
legal representation
developing countries, 213-14
WTO dispute settlement, 67
Lennard, M., 204
lex posterior, 254
lex specialis, 144-5, 167, 177-8, 254
like products
developing countries and, 212
domestic policies and, 259, 260
economic analysis, 182
TBT Agreement, 259-60
logic, trade remedies and, 303
Lowe, Vaughan, 263
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Maki, Peter, 233
Malaysia, S&D treatment and, 158
Maldives, 331
Marceau, G., 230
margins of appreciation, 207
Marrakech Agreement
amendment provisions, 74-6
approaches to interpreting
institutional aspects of, 82-5
Article IX:2
Analytical Index, 71
interpretative mandate, 69-71
multilateral interpretations, 35
text, 430-1
Article XVI:3, text, 431
authority to interpret, 69-71,
430-1
development objectives, 194-7
exceptions, objectives, 164-5
Preamble, 82-4, 164-5
developing countries, 210, 222
environmental protection, 214
objects and purposes, 204, 207, 430
optimal use of resources, 210
sustainable development, 210,
267, 430
text, 430
priority, 28, 431
Mavroidis, Petros, 91, 102, 277
Mexico, third party interventions, 138
MEFN standard
Agreement on Safeguards, 289
defining, 233
departure from
Enabling Clause, 164
regional trade agreements, 344
negotiations, 232

Millennium Development Goals, 266,
270
Ministerial Conferences
Article IX:2 70-1, 430-1
authority of DSB, 92
exclusive interpretative mandate,
69-70, 72-3, 81, 201, 430-1
institutional aspects, 82
recommendations, 76-80
Mitchell, Andrew, 271

445

Monterrey Consensus, 272
multilateralism, WTO principle, 84

NAFTA
exceptions, 171
holistic interpretation, 25
teleological interpretations, 240
VCLT rules of interpretation and,
4,12
WTO jurisprudence and, 347
national dimensions. See domestic
interpretations
nationalism, WTO interpretations and,
183-4
necessity
exceptions, 134, 171
implied terms, 90
inherent powers and, 89-90
Netherlands, double taxation treaties,
238
New Haven School, 4, 143-8, 152
New International Economic Law
movement, 49
New International Economic Order
(NIEO), 266, 272
New Zealand-Singapore RTA, 351
Niger, 330
Nigeria, 331
Nolte, Georg, 43, 44
non-discrimination
differential treatment and, 270
S&D treatment and, 157
VCLT, 145
WTO principle, 84
non-interference principle, VCLT,
145, 432
Norway, double taxation treaties, 238
nuclear weapons, 257

objects and purposes
customary rules of interpretation, 284
development, 180-249, 429
DSU, 86-7
Marrakech Agreement, 204, 207, 430
preambles and, 281, 282-3
trade remedies, 276-94
Agreement on Safeguards, 276,
289-94
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objects and purposes (cont.)
Anti-Dumping Agreement, 276,
277-84
SCM Agreement, 276, 284-8
TRIPS, 182
vehicle for development justice, 429
VCLT, 24-6, 27, 432
Analytical Index, 59-60
Oesch, Mathias, 306, 321, 323
opinio juris, 265
Oppenheim’s International Law, 170-1
ordinary meaning of words
economic analysis, 182
exceptions, 173
ICSID disputes, 140
time, 19
trade remedies, 295
use of dictionaries, 228
VCLT
Analytical Index, 60
Article 31(1), 59, 433
hierarchy, 228
textual approach, 26-7

pacta sunt servanda, 5, 6, 136-7, 176,
212,432
Pakistan
anti-dumping legislation, 282
S&D treatment and, 158
subsidies regulation, 287
Panels
discretion, 100
domestic interpretations and, 122-3
information seeking, 79, 294
interpretative authority, 72-3, 99
interpreting institutional aspects,
96-101
membership appointments, 201
diversity, 249
good governance and, 218
precedents, 74
qualification of Panellists, 255
recommendations of special bodies
and, 305-6
standard of reasoning, 100-1
standard of review, trade remedies
and, 318-29
working procedures, 91

Paraguay, S&D treatment and, 158
patents, pharmaceutical patents, 212,
221-2
Pauwelyn, Joost, 166, 174, 178,
183, 230, 231-2, 250, 253-5,
256-7, 317
Permanent Court of International
Justice, 123
Peru, anti-dumping legislation, 282
Petersmann, Ernst-Ulrich, 5
pharmaceutical patents, 212, 221-2
Philippines
on Brazil-Desiccated Coconut, 128
safeguards legislation, 290-1
subsidies regulation, 287
tax resources, 214
political issues, WT'O interpretations
and, 183-4
precedents
domestic interpretations, 116
Korean law and, 115
WTO dispute settlement and, 74
preferential trade agreements. See
regional trade agreements
(RTAs)
principles of treaty interpretation
customary rules. See customary rules
of treaty interpretation
interpreting, 3-58
trends, 8-9
VCLT. See VCLT
principles of WTO, basic principles, 84
privileges, 82
Prokish, R. G., 238-9
public health, Doha Ministerial
Declaration on TRIPS and
Public Health, 71
public morals exception, 114, 348
Punta del Este Declaration, 286-7,
289

quantitative restrictions
developing countries and, 211
exceptions, 155

Rawls, John, 142
recommendations, legislative
interpretation and, 76-80
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regional trade agreements (RT'As)
customary rules of treaty interpretation
and, 347, 348, 352-3
differential treatment, 162
dispute settlement mechanisms,
350-2
exceptions to GATT, 155
GATS provisions, 340, 344
GATT provisions, 340, 343-4
GATT/WTO references, 353
impact on WTO interpretations,
348-50
relevant rules of international law,
349-50
subsequent practice, 348, 354
interpretative mechanisms, 353-4
interpreting WTO disciplines into,
346-8
list, 352
map of interpretative processes, 352
MEFN standard departure, 344
relationship with WTO
comparative interpretative
analysis, 350-4
freedom of states to engage in,
340-2
hierarchy of norms, 341, 342-5
issues, 339, 340-5
survey, 339-55
VCLT and, 341-5
Rio Declaration (1992), 271
Roessler, F., 105-6, 192, 193, 195
Rolland, Sonia, 234
Romesh Weeramantry, J., 19
Rosenne, Shabtai, 8, 52
Rules of Origin Committee, 79

Sampson, Gary, 195
sanitary protection, 156
Schreuer, Christoph, 139-40
SCM Agreement
See also subsidies
AB interpretations, 287-8, 338
developed versus developing
countries, 333
differential treatment, 162, 220
burden of proof, 221
dispute initiation, 333
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domestic implementation, 287
exceptions to GATT, 155
Ministerial Declaration on Dispute
Settlement, 311, 324-5
objects and purposes, 276, 284-8
relationship with ADA and
Agreement on Safeguards,
307-11
cross-referencing, 298-300
osmosis, 307
RTAs and, 353
S&D treatment and, 334
Single Undertaking and, 311-18
standard of review, 324-7
title, 312
WTO jurisprudence
logic, 303
travaux préparatoires, 301
Secretariat
input to Panels, 247, 248
Legal Affairs Division, 103, 217, 255
translations, 129
self-determination
VCLT principle, 145, 432
WTO principle, 269, 271
Senegal, S&D treatment and, 158
Shihata, I., 235
Sinclair, 1., 18-19, 181, 322
Singapore-New Zealand RTA, 351
Single Undertaking, 30, 83, 151, 160,
231, 307, 311-18
Slotboom, Marco, 205
South Africa, 331, 332
South Korea
initiating trade remedy
investigations, 332
precedents and, 115
sovereign equality principle, 269, 271,
432
special and differential treatment (S&D)
appropriate approach, 220-5
dispute settlement procedures and,
208-9
Doha Declaration, 247
Doha Round negotiations, 158
Enabling Clause, 267, 269
exceptions and
blurred boundaries, 178
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special & differential treatment (cont.)
justice and fairness, 428
legal discourse, 163-5, 175
political discourse, 157-63
insufficient consideration, 223, 224
key elements, 157
non-discrimination and, 270
primacy, 159
strict interpretation, 223-4
subsidies and, 286
trade remedies and, 334
WTO principle, 267
special meanings, 62, 434
SPS Agreement, 163, 173, 353
standing, dispute settlement system
and, 94-5
stare decisis. See precedents
Steger, Debra, 102, 103
subsequent agreements, VCLT rules
Analytical Index, 61-2
Article 31(3)(a), 33-40, 434
external concerns and, 253
WTO interpretations, 33-40, 81
subsequent practice, VCLT rules
Analytical Index, 62
Article 31(3)(b), 40-5, 434
developing countries’ practice, 222
domestic interpretations, 116
external concerns, 253
international experience, 10
RTAs and, 348, 354
WTO interpretations, 40-5, 81
subsidies
countervailing initiators, 332
developed versus developing
countries, 333
exceptions, 155, 297
Punta del Este Declaration, 286-7
SCM Agreement. See SCM
Agreement
schools of thought, 285-6
Tokyo Round Subsidies Code, 284-5
Supachai Panitchpakdi, 188
supplementary materials, VCLT rules
Analytical Index, 62-3
Article 32, text, 434
Doha Round agreements, 269
external concerns, 253

from other WTO bodies, 80

trade remedies, 300-2

travaux préparatoires, 301

WTO interpretations, 50-4
sustainable development

broadening concept of development,

266

GATT 1947 and, 29

Johannesburg Declaration (1992), 272

Marrakech Agreement, 210, 430

WTO principle, 84, 267, 271
Switzerland, 238, 240
Sykes, Alan, 316

taxation
double taxation treaties, 238-9
tax evasion, 210-11, 213
teleological approach to
international fiscal law, 238-9
TBT Agreement, 215, 224, 259, 353
TBT Committee, status of decisions,
34-5, 39
teleological approach
consensus decision-making and, 18
contract law, 243
development dimension and, 233-46
arguments against, 242-6
EU jurisprudence, 239-40, 245
ICSID disputes, 236-7
IMF Articles of Agreement, 234-5,
245
International Court of Justice, 237-8
international fiscal law, 238-9
international investment disputes,
235-8
NAFTA, 240
World Bank, 235, 245
textual approach
development and, 227-33, 242-6
legal certainty, 239
VCLT
Analytical Index, 60
common intention of parties,
139-40
WTO interpretations, 24-7, 227
Thailand, countervailing initiations,
332
third party interventions, 116
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Tokyo Round, 52, 277-8, 281, 306

trade, nature, 256-7

Trade and Development Committee,
S&D agenda, 158

trade negotiations
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domestic legislation and, 327-8
general standard, 319
interpretation process and, 329
SCM Agreement, 324-7

WTO jurisprudence

circumstances, 6-7
common intention of parties and, 52
diversity of participants, 6-7

trade policy reviews

least-developed countries, 331

statements, 120

Trade Policy Review Mechanism
(TPRM), 107-9

trade remedies

See also specific agreements and
remedies
agreements, 274
categories, 274
customary rules of interpretation,
275
development perspective, 329-35
Doha Round, 332
exceptions and, 297, 317
forms, 329-30
GATT (1994) and, 312-13, 316-18
historical roots, 330
inter-relationships of Agreements,
307-11
osmosis, 307
interpreting, 274-338
level of disputes, 333-4
success rate, 336-7
Ministerial Declaration on Dispute
Settlement, 311, 324-5
objects and purposes
Agreement on Safeguards, 276,
289-94
Anti-Dumping Agreement, 276,
277-84
discerning, 276-94
SCM Agreement, 276, 284-8
S&D provisions, 334
significance, 274-5
Single Undertaking and, 307, 311-18
standard of review, 318-29
Agreement on Safeguards, 324-7
Anti-Dumping Agreement, 115,
320-4

context, 296-7
domestic systems and, 295
effectiveness principle, 304
exceptions, 297
extrinsic techniques, 302-6
fair trade principle, 302
general principles of
interpretation, 303-5
good faith, 303-4
implied meanings, 297
intentions of parties, 297
international law and, 306
intrinsic techniques, 295-302
languages, 295-6
lessons from, 294-307
logic, 303
omissions, 297-300
ongoing deliberations and, 305-6
ordinary meaning of words, 295
supplementary materials, 300-2
Tokyo Round Agreements and, 306
translation of WTO Agreements
domestic interpretations and, 111,
118
issues arising from, 126-30
Secretariat translations, 129
transparency, WTO principle, 84
travaux préparatoires, 50-4, 235, 280,
300-2
trends, interpretation of WTO
Agreements, 8-9
TRIMs, 203, 353
TRIMs Committee, 79
TRIPS
Doha Ministerial Declaration on
TRIPS and Public Health, 71,
182
exceptions provisions, 153
object and purposes, 182
pharmaceutical patents and
developing countries, 212,
221-2
Turkey, anti-dumping and, 282, 332
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Uganda, 330, 331
UNAIDS, 199
UNCITRAL, VCLT rules of
interpretation and, 59, 60, 61,
62, 63
UNCTAD, 199, 216, 226, 236
UNEP, 199
UNHCHR, 198
UNHCER, 198
UNICEF, 199
UNIFEM, 199
United Kingdom
anti-dumping and, 279
interpretation of double taxation
treaties, 238
United Nations
Charter
peremptory norm, 144
principles of international law,
5,432
VCLT and, 432
Declaration of the Rights of
Indigenous People, 220
justice and, 432
Millennium Declaration (2002),
272
UN Development Group, 198-9
United States
Aid for Trade, 189
anti-dumping and, 279
Byrd Amendment, 337
applicability of WTO norms, 115
developing countries and, 212,
215, 221
on Indian quotas, 211
interpretation of double taxation
treaties, 238
on reforming WTO dispute
settlement, 15
S&D treatment and, 160
SPS Agreement and, 163
subsidies and, 285
third party interventions, 138
trade remedies and, 276, 330
US-Iran Treaty (1955), 238
UNODC, 199
Uruguay, anti-dumping legislation,
282

INDEX

Uruguay Round

deliberations and rules of
interpretation, 51

Ministerial Declaration, trade
remedies, 307-8

Vagts, D. F., 228, 233, 243
VCLT (Vienna Convention on the Law

of Treaties)
adequacy, 3-8
amendment of treaties, 434-5
Analytical Index, 59-64
authentic languages, 63-4
circumstances of conclusion, 63
common intention of parties, 62
context, 60, 61
customary law status, 59
good faith, 59-60
object and purpose, 59-60
ordinary meaning, 60
relevant rules of international
law, 62
subsequent agreement, 61-2
subsequent practice, 62
supplementary material, 62-3
textual approach, 60
Anti-Dumping Agreement and
standard of review, 321-2
Article 30, text, 433
Article 31, text, 433
Article 32, text, 434
Article 33, text, 434
Article 41, text, 434-5
authentic texts. See authentic texts
broad guidelines, 322
circumstances. See circumstances of
conclusion, VCLT
common intentions. See intention of
parties
comparative approaches to, 11-12
concerns, 181
context
Analytical Index, 60, 61
Article 31(2), 106, 433
WTO interpretations, 14, 30-2, 106
contradictory results, 15
customary law status, 3-4, 10-14, 18
Analytical Index, 59, 63-4
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determination of WTO
jurisdiction, 106
DSU and, 241
WTO obligation to use, 76
development and, 268-9
effectiveness, 18
exceptions and, 151-2, 168,
170-6
exhaustiveness, 322
external concerns, 252-4
general rule of interpretation
(Article 31), 433
good faith. See good faith
holistic exercise
Analytical Index, 61
exceptions, 151-2
sequencing and, 205-6
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successive treaties on same
subject-matter
Article 30, text, 433
RTAs and, 342-3
trade remedies and, 312
supplementary material. See
supplementary materials,
VCLT rules
textual approach
Analytical Index, 60
common intention of parties,
139-40
WTO interpretations, 24-7, 227
translation issues, 128
WTO interpretations, 50-4
assessment, 56-8
circumstances of conclusion,

WTO interpretations, 141 54-6, 146
ILC preparatory work, 57 common intentions, 12, 15-20,
institutional aspects, 68 116, 297

interpreters as custodians, 8
justice, 5, 8

lack of clarity, 57

languages. See authentic texts
New Haven School and, 144-8
non-discrimination, 145
non-interference principle,

constructive knowledge, 55
context, 14, 30-2, 106
customary law status, 10-14
holistic approach, 23-32
jurisdiction, 106

objects and purposes, 24-6, 27
purpose of interpretation,

145, 432 14-20
objects and purposes. See objects and relevant rules of international law,
purposes 46-50

ordinary meaning. See ordinary
meaning of words
pacta sunt servanda, 5, 6, 136-7
Preamble, 5-6
free consent, 5, 432
pacta sunt servanda, 432
principles, 145, 151

subsequent agreement, 33-40

subsequent practice, 40-5, 81

supplementary materials, 50-4

survey, 10-56

textual approach, 24-7

travaux préparatoires, 50—4
WTO obligation to use, 76

text, 432 WTO reasons for using, 56
RTAs and, 341-5, 352-3 Vienna Convention on the Law of
rules of international law. See Treaties. See VCLT

international law Vietnam, safeguards legislation, 291
sequencing and, 181, 205-6 Vogel, K., 238-9
special meanings, 62, 434
subsequent agreement. See Waldock, Humphrey, 6
subsequent agreements, VCLT =~ Washington Consensus, 189
rules Weiss, Friedl, 88-9
subsequent practice. See subsequent ~ World Bank
practice, VCLT rules cooperation with WTO, 195-6, 219
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World Bank (cont.) World Health Organization (WHO),
Council for Development interpreting constitution, 196-7
and, 200 World Intellectual Property
development objectives, 191-2 Organization (WIPO), 78
diverse membership, 245 WTO Agreement. See Marrakech
institutional practice, 84 Agreement

teleological interpretation of Articles 'WTO Analytical Index, 2, 12, 71, 79
of Agreement, 235, 245
travaux préparatoires, 235 Yasseen, Mustafa, 40
World Bank Group, 199
World Food Programme (WFP), 199 Zambia, 180, 330
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