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RESOCIALISING EUROPE
IN A TIME OF CR ISIS

Terms such as ‘Social Europe’ and ‘European Social Model’ have long
resided in the political and regulatory lexicon of European integration.
But arguably, and in spite of the inclusion of a ‘Solidarity’ chapter in
the Charter of Fundamental Rights, the EU social profile has entered a
deep period of crisis. The ECJ judgments in Viking and Laval exemplify
the unresolved tension between the EU’s strong market imperatives and
its fragile social aspirations, while the ongoing economic crisis and the
social conditions attached to a number of ‘bail-out’ packages are further
indications of the continuing retrenchment of social rights. The status quo
is one in which workers appear to shoulder most of the risks attendant
on the making and executing of arrangements for the doing of work.
Chapters in this book advocate a reversal of this trend in favour of fair
mutualisation, so as to disperse these risks and share them more equitably
between employers, the state, and society at large.
nicola countouris is a Reader in Law at the Faculty of Laws of University College London and the co-ordinator of the UCL Labour Rights
Institute. His main research interests are in the areas of Labour Law and
European Law.
mark freedland is an Emeritus Research Fellow in Law at St John’s
College, Oxford and an Honorary Professor at the Faculty of Laws of
University College London. His main research interests are in the areas of
Labour Law and Public Law.
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For us democracy is a question of human dignity. And human dignity is
political freedom . . . the right to health, work, education and social welfare.
Human dignity is the right and the practical possibility to shape the future
with others.
Olof Palme
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PREFACE

We write this preface in a week in which the BBC reports on ‘Europe’s
leaders, rather belatedly, . . . recognising that youth unemployment’ – now
at about 25 per cent in the EU as a whole and reaching above 60 per cent
in some of its Southern Member States – ‘threatens the entire European
project’, on ‘Stockholm riots throw[ing] spotlight on Swedish inequality’
and on ‘the OECD cutting Eurozone growth forecasts’. It is nearly five
years since the European economic slump begun and three years since the
medieval cure of ‘austerity’ was first administered by the IMF/EC/ECB
‘troika’ to Greece, a country that has effectively turned into a laboratory for
testing flawed macroeconomic and social policies that are then exported
to other countries and regions of Europe. We now know that these policies are flawed and discredited not just in terms of their economic, social
and human impact, but also because they are partly based on academic
research that, as noted by Krugman, ‘omitted some data; . . . used unusual
and highly questionable statistical procedures; and finally, yes, . . . made
an Excel coding error’1 . Anything goes, it seems, to satisfy the fervour
of national and supranational policy-makers eager to use the economic
crisis as a further opportunity to demolish the frail social pillars of labour
and social rights on which the very notion of ‘Social Europe’ rests. What
might have initially appeared to be a long and difficult conjuncture, a sort
of interregnum between an old and a new way of structuring social market economies, is now increasingly developing systemic features of neoliberalist entrenchment, to paraphrase the title of one of our contributors,
in which fundamental labour and social rights are trivialised and relentlessly downgraded to the role of economic variables and adjustment tools.
A year ago, in May 2012, we ran a two-day conference on Resocialising
Europe and the Mutualisation of Risks to Workers, held at University College
1 Paul Krugman, ‘The Excel Depression’, 18 April 2013, available at www.nytimes.com/2013/
04/19/opinion/krugman-the-excel-depression.html?ref=opinion& r=2&.
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preface

London under the aegis of the UCL Labour Rights Institute and generously funded by the British Academy, UCL and UCL’s European Institute.
The conference was a unique opportunity to present and elaborate on a
series of papers that, after much discussion, engagement and updating,
has now resulted in the present edited volume. Back in May 2012 we
were suitably conscious that Europe’s social and economic problems were
deep-seated ones and that the prognosis for Europe in general and Social
Europe in particular was everything but positive. It saddens us that one
year later no significant event has taken place that might contrive to alter
the inevitable ‘pessimism of the intellect’ that remains vividly expressed in
the contributions to this book. On the other hand we hope that the present
work will also be seen as a tangible proof of the ‘optimism of the will’
that European academia is still capable of producing in these particularly
difficult times, both in terms of its critical and analytical rigour and, no
less important, in terms of its normative, creative and public engagement
with reality. Whether our suspicions about the structural nature of some
of the great transformations we are currently witnessing will be validated
or – as we sincerely hope – disproved by future events, the present work is a
testimony to the fact that, in these crucial times, European academics were
neither silent about nor complicit in the demise of the institutions, rights
and values that – by and large – assured the social and economic progress
of our continent for more than fifty years. We draw a considerable sense of
relief from the circumstance that other similar initiatives have flourished
in recent times, and among the many valuable contributions produced in a
similar vein we would like to draw our readers’ attention to the 2013 Manifesto drafted by the members of the Transnational Trade Union Rights
Experts Network. It is our hope that all these efforts can contribute, to
quote Gramsci, ‘to dissipate the dark cloudbanks of heavy pessimism
which represent a great danger because of the political passivity, the intellectual torpor and the scepticism towards the future which they produce’.
Our project would have never seen the light of the day without the
support and assistance of several institutions, colleagues and friends,
to whom we owe an unrepayable debt of gratitude. We would like to
acknowledge the support of the British Academy, the UCL Faculty of
Laws and the UCL European Institute that, in times of austerity, have
generously endowed us with the necessary financial means to organise
the original May 2012 Conference. We would also like to thank a number
of outstanding colleagues and friends who, at various stages and in various ways and capacities, have supported and – most vividly in the case of
Keith Ewing – often inspired the development of this project as a whole
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xi

and of the Conference in particular. Our gratitude goes, in particular, to
Diamond Ashiagbor, Richard Bellamy, Liz Carter, Hugh Collins, Keith
Ewing, Hazel Genn, John Hendy, Jane Holder, Claire Kilpatrick, Helen
Langan, Ioannis Lianos, Virginia Mantouvalou, John Monks, Claude
Moraes, Gillian Morris, Lisa Penfold, James Penner, Arad Reisberg, Mia
Rönnmar, Anna Schüle, Helmut Scholz, Philip Schofield, Uta Staiger,
Aurora Vimercati, Bernd Waas and Gabi Zimmer. The Conference benefited from the essential input of two key ETUC and TUC officials, Judith
Kirton-Darling and Hannah Reed, whose presentations, while not appearing in this book, have markedly inspired it. We are particularly grateful
to Enrico Sartor for his outstanding work on the conference’s dedicated
website and blog (the no longer operational www.resocialisingeurope.
org, hosting two excellent blog-posts by Keith Ewing and John Monks,
now available on www.ucl.ac.uk/laws/lri/resocialisingeurope) and to the
European Labour Law Network and the Institute of Employment Rights
for widely circulating it amongst other British and European colleagues.
It goes without saying that this book would literally never have existed
without the essential involvement and support of Cambridge University
Press, and in particular of Sinead Moloney, the Senior Commissioning
Editor for Law, and the Press Syndicate. Our gratitude is also extended to
the members of the Cambridge University Press team involved in the production of this volume, Helen Francis, Kate Ollerenshaw, Emma Walker
and to the three anonymous reviewers. We are also grateful to Caroline
Daly, Jessica Foley and Andrew Moretta, for their invaluable research
assistance. Last but not least we would like to express our gratitude to
the contributing authors of this volume and pay tribute to their passion,
intellectual rigour and unwavering commitment to labour law as a tool
for the vindication of dignity, social justice and democracy.
NC and MRF
London and Oxford, 1 June 2013
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