
INVESTMENT LAW WITHIN
INTERNATIONAL LAW

Developments within various subfields of international law influence
international investment law, but changes in investment law also have
an impact on the evolution of other fields within international law. With
contributions from leading scholars and practitioners, they examine
specific links between investment law and other subfields of international
law, such as the law on armed conflict, human rights, sustainable devel-
opment, trade, development and EU law. In particular, this book scrutin-
ises how concepts, principles and rules developed in the context of such
subfields could inform the content of investment law. Solutions aimed at
resolving problems in other settings may provide instructive examples for
addressing current problems in the field of investment law, and vice versa.
The underlying question is whether key subfields of public international
law, notably international investment law, are open to cross-fertilisation
or whether they are evolving further into self-contained regimes.

freya baetens is Assistant Professor of Public International Law at
Leiden University and Visiting Professor at the World Trade Institute
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lawyer with VVGB Advocaten/Advocats, Brussels, advising clients on
public international law and EU law matters. She has published on a
wide range of topics, including treaty interpretation, state responsibility,
equality, sustainable development, interaction between legal regimes,
discrimination in international migration law and EU external relations.
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PREFACE

The last two decades have witnessed an exponential increase in investor–
state arbitrations. Investment tribunals now regularly render binding
decisions as to whether states have violated protection standards guaran-
teed under various investment treaties. The pace by which these tribunals
deliver their awards has turned investment law into one of the most
dynamic fields of public international law. Developments in other sub-
fields of international law influence the development of international
investment law, but also vice versa, changes in investment law have an
impact on the evolution of other fields of international law.

As the majority of publications focus on the application and interpret-
ation of investment protection standards, the interaction of international
investment law with other subfields of international law has not yet been
so extensively explored. To fill this gap, academics and practitioners
contributing to this collection examine specific links between investment
law and such other rules of international law. In particular, this book
scrutinises how concepts, principles and rules developed in the context of
other subfields of international law could, or should, inform the content
of investment law. Solutions conceived for resolving problems in other
settings may provide instructive examples for addressing current prob-
lems in the field of investment law, and vice versa. This serves as an aid
for several contributors to determine whether various subfields of public
international law, particularly international investment law, are open to
cross-fertilisation or whether they are evolving ever further into self-
contained regimes.

This book contains a peer-reviewed selection of the most innovative
and outstanding papers resulting from presentations at the international
conference on ‘The Interaction of International Investment Law with
Other Fields of Public International Law’, which took place on 8 and 9
April 2011 at Leiden University. This conference brought together
experts from the field of international investment law with renowned
scholars and practitioners from other subfields of international law.
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Every part of this volume addresses one particular interrelationship: the
authors of each part have had the opportunity to examine each other’s
ideas so as to guarantee a coherent approach to the matter, thereby
avoiding a fragmented discussion.

One important comment received in the course of preparing this
volume was that a book such as this one could pursue two goals: (1) an
overall, single volume, assessment of the literature ‘with some extra edge’;
or (2) a selection of the most relevant issues. So, in which category does
this work belong? The answer would be that this book pursues mainly the
first goal, but without any claim to exhaustiveness, while each individual
part focuses more on the second goal. Fully achieving the first goal would
be impossible without publishing a series of volumes on the topic, while
merely focusing on the second goal might result in a rather incoherent
collection. For that purpose, this book has been divided into broad
themes, whereby the contributions to each part are of a more specific
nature: aiming to add to existing scholarship by analysing new angles.
This inevitably entails choices in terms of topics that are addressed, so,
for example, in Part II, aside from two contributions with a general
approach from a novel angle (sociological and constitutional) by Hirsch
and Calamita, two more specific topics are analysed which bear high
current relevance (indigenous peoples and the right to property) by
Levine and Timmers.

Following the brief historical introduction by Nico Schrijver, who uses
the early foreign investment policy of the Netherlands as a case study,
some chapters build on previous research, such as those examining the
relationship between investment and sustainable development, human
rights or trade. Other topics are highly novel and controversial, for
example, as elaborated upon in the contributions on investment and
armed conflict in Part I. Attention is also paid to the relationship of
investment with regional developments, such as those occurring in the
EU and in developing countries. The main aim of this book is to assess
these interactive relationships so as to inspire future debate and
scholarship.

Part I: international investment and armed conflict

This volume commences with the, perhaps, most unusual interrelation-
ship of all: the link between international investment and armed conflict.
Rarely were two legal fields seemingly so distinct; yet cannot virtually
every conflict be found to be rooted in economic ground? This part
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shows that two of the most specialised subfields of international law
interact and will probably do so increasingly in the future. Although
historically many investor claims have arisen out of armed conflict and
have been examined under customary international law, in contempor-
ary scholarship it is uncommon to analyse current investment treaty
rules in the light of the law on armed conflict, and vice versa.

The starting shot is fired by a universally acknowledged éminence grise
of international investment law, Christoph Schreuer, who delivers an
in-depth examination of the protection of foreign investment in times
of armed conflict. He concedes that there is no obvious or express link
between international investment law, on the one hand, and the law that
applies in situations of armed conflict or hostilities, on the other.
However, rules on protection of foreign investors are not automatically
suspended as soon as an armed conflict looms; on the contrary, bilateral
investment treaties (BITs) often contain clauses that address precisely
such situations: ‘full protection and security’ clauses. This chapter exam-
ines how such clauses have been applied and interpreted by arbitral
tribunals in cases such as Amco Asia v. Republic of Indonesia, including
the question as to why such claims have been brought rather rarely.
Another point of interest pertains to how the interpretation of these
clauses has been extended beyond physical security in certain more
recent cases. Moreover, during armed conflict, it is explored how foreign
investors could be protected under other investment treaty obligations,
for example, expropriation or national treatment clauses. Finally, this
chapter assesses potential expansion of investment protection during
armed conflict.

The baton is then passed to a public international law scholar, Gleider
I. Hernández, who continues on the theme of full protection and security
clauses. He sees international investment law as containing a tension
between its existence as a primarily treaty-based lex specialis and its claim
to being a projection of principles of general international law. It is,
indeed, consistent with the inner logic of international investment law
that only those rules of investment protection whichmust yield to the law
of armed conflict should be expected to yield. Yet in an international legal
order where even fundamental human rights may become subject to
derogation in situations of armed conflict, certain questions concerning
the scope and applicability of international investment law must be
answered. As investment law transcends its origins as a primarily self-
contained regime, there are areas in which it borrows extensively by
analogy from international humanitarian law, such as the protection of
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aliens. However, claims of the continued application of investment law in
situations where humanitarian law supersedes general international law
are scrutinised with a certain dose of scepticism in this chapter.

The final chapter in Part I is perhaps the most extraordinary one: it
does not address the role of foreign investors during armed conflict from
the perspective of the protection that is owed to them, but rather the
opposite: what are the duties of such investors? As Special Assistant to
the President of the International Criminal Court, Philipp Ambach is
well placed to assess the international criminal responsibility of trans-
national corporate actors doing business in zones of armed conflict. He
maintains that investor protection during armed conflict highlights only
one group of interests worthy of protection. Civil communities also need
protection, not only from the immediate effects of the armed conflict, but
from the persons or entities ‘pulling the strings’ as well. Business corpor-
ations that maintain trade relations with partner groups or entities that
are at the same time engaged in armed conflicts may become indirectly
involved in the commission of serious crimes. Through the provision of
financial resources to regional armed groups, for the exploitation of
natural resources in conflict zones, for example, international business
actors may even incur criminal liability if they know that their resources
are also used to provide these armed groups with weapons that are
subsequently used against civilians. The crimes committed may amount
to international crimes, such as war crimes, crimes against humanity or
even genocide. In such cases, corporate actors may even come under
scrutiny by the International Criminal Court for their participatory role
in such crimes, if the individual criminal liability of the person(s) in
control of such financial transactions on behalf of a corporate actor can
be established.

Part II: international investment and human rights

From international humanitarian law to human rights law, the need to
balance corporate and community interests continues in time of peace.
The interrelationship between international investment and human
rights is often examined in scholarly writings, but this part zooms in
on less-often explored aspects of that relationship.

Starting with a sociological perspective to investment and human
rights treaties, Moshe Hirsch, a legal scholar as well as international
relations specialist at the Hebrew University of Jerusalem, explains how
analysis of the decisions of investment tribunals relating to human rights
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