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Introduction: reconstructing the world
trading system

No science can be more secure than the unconscious metaphysics which tacitly
it presupposes.
– Alfred North Whitehead1

I. Overview: making sense of world trade
in the twenty ﬁrst century
A.

The contract model and its discontents

International trade has become an integrated part of our everyday lives.
Many, if not all, of the foods we eat and the clothes we wear today are
consequences of trade, one way or another. Not a single day passes
without contemporary media covering several reports on world trade.
During the past six decades of the modern trading system, the volume of
world trade increased more than twenty times.2 During the same period,
the average tariff rate on manufactured products in developed countries
decreased from 40 percent to less than 4 percent.3 It appears that those
rounds of trade negotiations for the past six decades have paid off.
The typical pattern of conventional trade negotiations is reciprocal
bargain. For example, Country A would cut its own tariffs on goods that
Country B exports in return for the latter cutting its tariff on goods that
the former exports. In other words, each country’s market opening,
measured by tariff concession, was (and still is) the price that the country
paid to gain its own market access to its trading partner. Indeed, political
1
2

3

Alfred North Whitehead, Adventures of Ideas (1967), p. 197.
World Trade Organization (WTO), “The WTO in Brief (Part 1), The Multilateral
Trading System: Past, Present and Future,” www.wto.org/english/thewto_e/whatis_e/
inbrief_e/inbr01_e.htm (last visited November 4, 2013).
WTO, “The World Trade Report 2007” (2007), pp. 207, n.53, 209.
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reconstructing the world trading system

scientists and legal scholars alike have long regarded the world trading
system, represented by the General Agreement on Tariffs and Trade
(GATT) and more recently the World Trade Organization (WTO), as
a contract among its sovereign signatories.4 The GATT members in fact
labeled themselves as “contracting” parties. The chief goal of this world
trade contract is to liberalize trade and to monitor protectionism.
The contract model makes sense at least for the following three reasons.
First, reciprocal bargains on tariff reduction have historically been a main
engine for market opening, as discussed above. Second, this agency-oriented
model enables scholars to build sophisticated theories using various econometric methodologies (models). Third, traditional public international law
also deems a treaty, such as the GATT and the WTO, a sovereign contract,
as stipulated in the Vienna Convention on the Law of Treaties.5
However, the traditional state-to-state contract model has recently
become anachronistic as it hardly captures the new pattern of trade.
The prototypical GATT was based upon single-country production,
a “monolocation production” model of trading patterns, while the contemporary equivalent is, by far, more complex, as it involves value-added
production in multiple countries, that is, a “multilocation production”
model.6 Until relatively recently, most products were harvested or manufactured entirely in a single country and shipped to another country.
For example, if Argentina produced and shipped wheat to England, this
trade was understood as if Argentina exported and England imported.
Under this unsophisticated trading paradigm, trade policies were prone
to capture by domestic producers, as trading nations competed against
each other to maximize net exports (exports minus imports).7
4

5

6
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See, e.g., John W. Evans, “The General Agreement on Tariffs and Trade,” 22(1) (1968)
International Organization, 72. Cf. Jutta Brunnée and Stephen J. Toope, “Constructivism
and International Law,” in Jeffrey L. Dunoff and Mark A. Pollack (eds.), Interdisciplinary
Perspectives on International Law and International Relations: The State of the Art (2012)
(observing that both realists and neo-liberal institutionalists consider international law as
instrumental and thus secondary to power and interest).
Vienna Convention on the Law of Treaties, May 23, 1969, 1155 UNTS 331; Draft Articles
of State Responsibility on the Internationally Wrongful Acts, in Report of the
International Law Commission, 53rd Sess., UN Doc. A/56/10; GAOR, 56th Sess., Supp.
No. 10 (2001).
See WTO, “Made in the World,” tinyurl.com/8ydmkfv (last visited February 20, 2012);
see also Paul Krugman, “The Move Towards Free Trade Zones,” (November/December
1991) Federal Reserve Bank of Kansas City, Economic Review, 5, 15–18, available at
tinyurl.com/kpn7e9e.
See “International Trade Policy,” World Savvy Monitor, (October 2008), tinyurl.com/
blbfxyf.
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Now, the old production-trade model has increasingly become unsustainable with the advent of new trade realities, such as the global factory.8
For example, Indian textiles may be shipped to China, turned into
clothes, and eventually exported to the United States. Recent technological innovations and other logistic breakthroughs have facilitated this
new trend.9 In this new production and trade pattern, global business is
“nonterritorial . . ., decentered yet integrated space-of-ﬂows, operating
in real time.”10 Under these circumstances, each negotiating country
might not be able to represent a single, converging national position,
considering the complicatedly disparate nature of interest matrices held
by numerous economic players participating in various global value
chains (GVCs).
Likewise, the GVC revolution has also altered the nature of trade
barriers. Within GVCs, not only direct barriers but also those barriers
between third parties may clog an upstream or downstream ﬂow of
international commerce.11 In other words, any remote, unknown trade
restriction by an anonymous trading nation might affect one’s own trade
interest. This new possibility eloquently demonstrates the hidden yet
ﬁrmly existent organic interconnection among economic actors, both
state and individual, within the contemporary world trading system. It
would be in any trading nation’s interest not to disrupt these tightly knit
value chains.12
This transformed trade reality goes beyond the typical assumption of
the contract model. Here, it is nearly impossible to satisfy the cardinal
condition for reciprocity, i.e., equivalence, which is the baseline postulate
8

9
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Network Global Agenda Councils, World Economic Forum, Report 2011–2012, Global
Trade System, available at tinyurl.com/mrqrbgf.
APEC Policy Support Unit, Asia Paciﬁc Economic Cooperation, Issues Paper No. 1,
Concepts and Trends in Global Supply, Global Value and Global Production Chains
(2012), p. 7, available at tinyurl.com/mavm95d.
Sungjoon Cho, “Linkage of Free Trade and Social Regulation: Moving Beyond the
Entropic Dilemma,” 5 (2005) Chicago Journal of International Law, 625, 668 n.187;
John Gerard Ruggie, “Territoriality and Beyond: Problematizing Modernity in
International Relations,” 47 (1993) International Organization 139, 172.
See OECD, WTO, and UNCTAD, “Implications of Global Value Chains for Trade,
Investment, Development, and Jobs,” (Prepared for the G20 Leaders’ Summit) (August
6, 2013), www.oecd.org/trade/G20-Global-Value-Chains-2013.pdf.
See Fredrik Erixon, Dir., “Paper Presentation at ISDP Conference in Beijing: The
Twilight of Soft Mercantilism: Europe and Foreign Economic Power,” European
Centre for International Political Economy (Jul. 2009), p.3 available at tinyurl.com/
mcsth22 (observing that serious disruptions of global commerce based on dense production networks tend to threaten economic welfare of trading nations).
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of the contract model.13 The reciprocal balance, which connects trading
nations in a mechanical, not organic, manner, would be very difﬁcult,
if not impossible, to compute. In fact, conventional trade statistics
cannot accurately picture the new trade landscape as it is predicated
on the monolocation production model that focuses mainly on gross
volume of export and import.14 It is prone to a mercantilist state-to-state
rivalry for trade surplus, yet incapable of portraying underlying sophisticated transnational business transactions.
Moreover, the contract–bargain model tends to naturalize protectionism
as an inevitable status quo. The model remains largely neutral to protectionism as a normative concern. Note that the transition to free trade has
never been fully completed. Although states agreed to lower levels of
protection through negotiations over time, they did not relinquish primarily protectionist stances vis-à-vis each other.15 While trade is more open
and fewer barriers now exist than during the interwar period,16 the current
system is still a managed trade system17 with a quid pro quo negotiation
structure that pits one party against another.18 This structural deﬁciency
has been dramatically exposed in the aftermath of the global ﬁnancial crisis,
which has spread rampant protectionism across trading nations.19 While
13

14
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Robert O. Keohane, “Reciprocity in International Relations,” 40 (1986) International
Organization, 1, 17.
See Pascal Lamy, Director-General, “Keynote Address at the Launching of the WTO and
IDE-JETRO Joint Publication ‘Trade Patterns and Global Value Chains in East Asia’,”
WTO (June 6, 2011), available at tinyurl.com/kadq9dl.
See Sanford Gaines, “The WTO’s Reading of the GATT Article XX Chapeau: A
Disguised Restriction on Environmental Measures,” 22 (2001) University of
Pennsylvania Journal of International Economic Law, 739, 833 ((“The GATT is replete
with qualiﬁcations and exceptions that soften the effect or limit the reach of even its
central tenets.”); Robert Batemarco, “Why Managed Trade is Not Free Trade,” 47 (1997)
Freeman 488, 488–9, available at tinyurl.com/knk3248 (explaining that after the Second
World War, politicians began to move away from free trade and back toward protectionist ideals, while still remaining in a world of managed trade).
See Craig K. Elwell, Cong. Research Serv., RL 32059, Trade, Trade Barriers, and Trade
Deﬁcits: Implications for US Economic Welfare (2006), p. 6.
See Robert Howse, “From Politics to Technocracy – and Back Again: The Fate of the
Multilateral Trading Regime,” 96 (2002) American Journal of International Law, 94, 97.
See Daniel Ikenson, “Made on Earth: How Global Economic Integration Renders Trade
Policy Obsolete”, in Trade Policy Analysis (Cato Inst., No. 42, 2009), p. 10, available at
tinyurl.com/mbtfydl.
See OECD, WTO, and UNCTAD, “Report on G20: Trade and Investment Measures,”
(Mid-October 2012 to Mid-May 2013), June 17, 2013, available at www.oecd.org/daf/
inv/investment-policy/9thG20report.pdf. [hereinafter “Report on G20”]; Simon
J. Evenett, “Protectionism’s Quiet Return: GTA’s Pre-G8 Summit Report,” June 12,
2013, available at www.globaltradealert.org/12th_GTA_Report.
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trade-facilitating measures have declined, trade-restrictive measures have
surged. Only 20 percent of past crisis measures have been removed.20
Worse still, the debacle of the Doha Round negotiations, which
instilled a sense of helplessness into the WTO, reveals the fatal ﬂaw of
the traditional contract–bargain framework. The contract model is
inherently insensitive to normative concerns, such as “development.”
You are never safe when your neighbor’s house is burning. “(P)overty
anywhere constitutes a danger to prosperity everywhere.”21 This collective risk is yet another conﬁrmation of the undeniable fact that our
existences are all connected. In fact, such a ﬂash of enlightenment
spurred the launch of the Doha Development Round shortly after
the 9/11 terrorist attacks. The Doha Round’s ill fate should not be
trivialized as yet another anecdote of a deal fallen apart, as would be
perceived by the contract model. The Doha Ministerial Declaration
emphasized that the Doha Round is a “development” round that should
focus on eliminating the chronic agricultural protection practiced by
developed countries.22 This normative mandate quickly evaporated,
however, as main stakeholders in developed countries increasingly
considered the Doha mandate as mere charity.23
To most developed countries, the Doha Round is simply another
“commercial” deal in which they should increase their access, or exports, to
emerging markets.24 Under this mindset, each negotiating country holds its
20
21

22

23

24

Report on G20, supra note 19.
Constitution of the International Labor Organization, Annex (Declaration Concerning
the Aims and Purposes of the International Labor Organization), (1944), ¶ I(c), available
at www.ilo.org/public/english/about/iloconst.htm#annex.
“International trade can play a major role in the promotion of economic development
and the alleviation of poverty. We recognize the need for all our peoples to beneﬁt from
the increased opportunities and welfare gains that the multilateral trading system
generates. The majority of WTO members are developing countries. We seek to place
their needs and interests at the heart of the Work Programme adopted in this
Declaration.” World Trade Organization, Ministerial Declaration of 14 November
2001, WT/MIN(01)/DEC/1, 41 ILM (2002), p. 746 (emphasis added).
See David S. Christy, Jr., “Round and Round We Go . . .,” (Summer 2008) World Policy
Journal, 19, 24 (contending that “[a]fﬁxing the label ‘development’ to the Round may have
warmed a few hearts, but it has not ﬁlled any bellies.”); Simon J. Evenett, “What Can
Researchers Learn from the Suspension of the Doha Round Negotiations in 2006?”
(University of St. Gallen Department of Economics, Discussion Paper No. 2007–17, 2007),
p. 5 (observing that the ambiguous and confusing “development” mandate of the Doha
Round discouraged corporate executives from attending WTO Ministerial Conferences).
International Center for Trade and Sustainable Development, “Political Positioning
Dominates Opening Day of WTO Talks,” Bridges Daily Update, July 22, 2008, available
at tinyurl.com/l48oqtx.
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own version of reciprocal balance. Also, negotiating countries often strategically formulate artiﬁcial concessions to be used as bargaining chips in a trade
negotiation.25 Then, add the fact that low-hanging fruits had already been
picked in past negotiations and therefore the Doha trade negotiations were
left with some of the hardest nuts to crack. No wonder reciprocity did not
work! In sum, the normative dilemma centers on the very notion of reciprocity on which a contractarian (rationalist) model is based.26

B.

Embracing a new (social) framework

These predicaments notwithstanding, the contract model has long been
a virtual orthodoxy. Thus, there has hardly been any serious discussion
on what the world trading system really is. Note that this inquiry exceeds
a mere polemic. The basic image of the WTO among its observers tends
to determine observers’ perceptions and even their judgment of the
WTO and its various operations. This basic assumption also shapes a
pathway to the future of the WTO. What we believe in the ﬁrst place
often works as a self-fulﬁlling prophecy.27
Indeed, a number of legal and institutional changes borne of the
evolution of the modern world trading system tend to justify a new
(social) framework as those changes represent the emergence of organic
solidarity within the WTO system. This is why it is imperative, for the
purpose of this book, to fully appreciate that the conventional orthodoxy
of the world trade contract is of a historical legacy. The prototype of the
modern trading system, i.e., the GATT, was launched as a contract
(agreement). Yet, the subsequent transformation from the GATT to
the WTO has brought a number of structural changes that might not
be fully fathomed by the original contract model.
25

26

27

See John W. Evans, The Kennedy Round in American Trade Policy: The Twilight of the
GATT, (1971), pp. 31–2.
Throughout the book, rationalism connotes any theoretical framework that postulates a
state as a rational (preference-maximizing) actor, including neorealism, neoliberalism,
and rational choice theories. Regarding a comprehensive discussion on rationalism and
its limits, see Peter J. Katzenstein et al., “International Organization and the Study of
World Politics,” in Peter J. Katzenstein et al. (eds.), Exploration and Contestation in the
Study of World Politics (1999), p. 30. For greater details, see Chapter 2.
Cf. Amartya Sen, “Capitalism beyond the Crisis,” New York Review of Books (March 26,
2009) (observing that the blind faith in the self-corrective market process contributed to
the outbreak of the recent ﬁnancial crisis); Donal MacKenzie, An Engine, Not a Camera:
How Financial Models Shape Markets (2006) (arguing that ﬁnancial models may actually
create a new reality in the form of new markets).
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Against this backdrop, this book argues that the contract model, despite
its powerful heuristic, does not exhaust an account of why a WTO member
behaves, and should behave, in a certain way. Non-material factors, such as
ideas and norms, can also effectively guide state behaviors. From this
standpoint, WTO members conduct most routine activities, ranging
from various committee meetings to dispute settlement proceedings, not
necessarily because their cost-beneﬁt analyses instruct them to behave that
way, but more because those activities are simply what they believe are the
most appropriate as informed by the WTO’s long-lasting customs and
practices. The book aims to animate the latter social framework and offers
a different narrative from the contract model, i.e., the world trade
“community.”
Note that I use the term “contract” throughout the book in its traditional, rationalist meaning. This deﬁnition, albeit narrow, adequately
captures what most political scientists and international lawyers postulate over an international treaty or international organization, such as
the WTO.28 Of course, I do acknowledge that in the domestic law
of contracts a much broader notion of contract, such as a long-term
contract or relational contract, is widely accepted.29 According to the
approach taken by this book, the latter (broader) concept of contract
has already entered into the realm of social framework in that it takes
“relations” seriously in addition to, or despite, speciﬁc reciprocity
represented by the former (narrow) concept.30 In fact, this is where the
rational and social approach may converge.
The ﬁrst step toward a new framework of the world trade community
is to appreciate the importance of communication among its participants, be they WTO members or individual economic players. Here,
WTO norms may offer these participants an operable lingua franca by
which to perceive, recognize, and understand one another. A discourse
based on trade norms enables, and thus empowers, trading nations and
private economic actors alike to reﬂect upon others’ behaviors, decide on
their own courses of action, and thus interconnect with one another.
Note that this discourse model is not a mere aspirational hypothesis.
28

29
30

See, e.g., Ian Hurd, International Organizations: Politics, Law, Practice (2011), p. 26
(viewing that contractualism presents the “marriage of positivism in international law
and realism in IR [International Relation] theory”).
See infra Section VII.
Mark Granovetter, “Economic Action and Social Structure: The Problem of
Embeddedness,” 91 (1985) American Journal of Sociology 481, 491 (observing that a
sociological approach prioritizes “relations” over “transactions”).
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In fact, the evolution of the WTO dispute settlement system for the past
six decades has dramatically increased the potential for trade discourse,
both by expanding its scope and improving the level of clarity. Beyond
merely arbitrating particular adversarial disputes between members, the
WTO adjudicative discourse “communitiz[es]”31 what would have been
bilateral resolutions and eventually builds a common (trade) law that
guides the future behaviors of the entire WTO membership.
In the WTO community human reason is not limited to an instrumental
rationality centering on strategic self-interest. On the contrary, the WTO’s
“communicative rationality,”32 through the connectedness and interdependence of our collective existence, elucidates how each member engages
other members via cognitive, norm-oriented interactions, such as inquiries,
responses, arguments, persuasion, deliberation, and perspective-taking.
Therefore, in the WTO community, trade norms do not always represent
mere accounts of exogenously given sovereign wills. Instead, trade norms
may also emerge endogenously through internal communication among
participants of the world trading community. These participants, or interlocutors, include not only state actors, but also individual economic players,
such as importers, distributors, bankers, insurers, retailers, wholesalers,
warehouse operators, shippers, and consumers. In this context, the new
model corresponds with the WTO’s ultimate purpose stipulated in the
WTO Agreement, an “integrated, more viable, and durable multilateral
trading system.”33
Reﬂecting on the very nature of trade further substantiates the social
approach to the WTO. Indubitably, trade is essentially a mutual enterprise. Without exporters, there would be no forwarders; without
forwarders, there would be no shippers; without shippers, there would
be no bankers to transact letters of credit; without bankers, there would
be no importers; without importers, there would be no distributors;
without distributors, there would be no warehouse owners; without
warehouse owners, there would be no wholesalers; without wholesalers,
there would be no retailers; without retailers, there would be no
consumers of foreign products. Of course, this sequence can go in
reverse, that is to say, without consumers of foreign products, there
31

32

33

See Pascal Lamy, “The Place of the WTO and Its Law in the International Legal Order,”
17 (2006) European Journal of International Law 969.
Cf. Jürgen Habermas, On the Pragmatics of Social Interaction: Preliminary Studies in the
Theory of Communicative Action (Barbara Fultner trans., 2001), p. 97.
Marrakesh Agreement Establishing the World Trade Organization, April 15, 1994, 1876
UNTS, p. 154, at pmbl. [hereinafter “WTO Agreement”].
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would be no retailers; without retailers, there would be no wholesalers;
and so on. Importantly, this mutuality is more of an ontological nature,
rather than an instrumental one. Without mutuality, the very concept of
trade would be inconceivable. In a trade enterprise, each economic
player “act[s] upon” each other.34 This mutuality naturally results in
shared grounds among participants of trade, comprised of a common
language, common norms, and eventually a community. This book
demonstrates that trade is, after all, a social phenomenon.
The social foundations of world trade that this book explores go beyond
a mere academic endeavor. In fact, it has strong practical implications. For
example, the contract model tends to naturalize protectionist trade politics.
According to this conventional model, a trade policy is simply an externalized version of its domestic political status quo, that is to say, political
economy equilibrium as a result of complicated bargains among interested
parties. Such equilibrium, whatever it is, becomes the national interest. Yet
if you are an American CEO whose production chain spans across the
world, the conventional model may enervate your business. Then, you
might think that this parochialism is indeed against free trade principles.
Even though you are an American CEO, your country’s trade policy hurts
you. In fact, any protectionist trade policy beneﬁts no one but a very
narrowly deﬁned set of special interest groups, such as domestic producers
and their lobbyists, which James Madison aptly described as “factions.”
As an American CEO, you may also be proud of your global supply
chain in that it helps different people in different countries to make their
ends meet. Suppose you could purchase yarn from India, have it woven and
sewn in Bangladesh, have it dyed and printed in Mexico and, ﬁnally, have it
shipped to New York. Here, if this shirt were to enter into the United States
without any trade barriers, everyone involved in this global supply chain,
including Indian yarn producers, Bangladeshi weavers and Mexican
printers, wins. Each of them participates in this world trade community
and proﬁts from such participation in every niche. In this sense, you are a
global CEO in its most genuine sense. If only domestic governments could
see the world trading system through the same optic! If they did so, their
titular national interests would converge with the global interest. Alas, in
reality, powerful domestic industries have successfully lobbied domestic
governments to prevent this ideal scenario from happening.
34

This is what phenomenological sociologists dub “intersubjectivity.” Alfred Schutz and
Thomas Luckmann, The Structures of the Life-World, Vol. 1, (Richard M. Zaner &
H. Tristram Engelhardt, Jr. trans., 1973), p. 5.
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In this regard, the social framework the book proposes deeply concerns the future of the world trading system. The Doha crisis has
sounded a clarion call for reﬂection for a good deal of scholars and
commentators. Many of them have proposed various changes in how
WTO members should conduct trade negotiations.35 Critically, however,
one should not expect to save the world trading system by simply altering
the subject or the negotiation style. The old bargaining approach, such as
“single undertaking,” if left unchecked, will continue to naturalize itself:
its self-fulﬁlling prophecy will determine the WTO’s institutional pathway. What is truly necessary at this point is more than a scattered array
of stop-gap proposals: there must be a structural change in the way in
which we understand the nature of the WTO and its norms. In response
to the urgent call for a fundamental rethinking of the WTO, this book
proposes that we transform the way in which we perceive the world
trading system. A different social reality will emerge from our new way of
thinking about the world trading system.
Importantly, this book does not claim that the social framework
always works. Under certain circumstances, brute material factors may
simply obviate any illustrative room for ideational factors. Nor should
the adoption of the social framework automatically translate into benign
outcomes. While the lack of socialization might motivate a rational actor
to locate loopholes in every norm to evade it, socialization among
“people of the same trade” often leads to a conspiracy to monopolize
the market, as Adam Smith complained a long time ago.36 Indeed,
certain business crimes, such as embezzlement, presuppose preexisting
relationships of trust.37 The Hobbesian problem, based on the state of
nature, might be smaller in scale than a massive betrayal of trust, as seen
in the Madoff Ponzi scheme. Likewise, conﬂicts, not cooperation, among
WTO members might be also detected even under the social framework.
Although the world trading system has matured enough to exhibit a
complicated structure susceptible to sociological inquiries, concrete
35

36
37

See, e.g., Aaditya Mattoo and Arvind Subramanian, “A Crisis Calls for a ‘Crisis Round’,”
Wall Street Journal Asia, March 25, 2009, at 14 (urging WTO members to expand the
current Doha Round agenda, including such issues as government procurement and
climate change); David Kleimann and Joe Guinan, “The Doha Round: An Obituary,”
Global Governance Programme Policy Brief, European University Institute (June 2011)
(proposing that the single undertaking principle be relaxed to salvage worthy agendas,
such as trade facilitation).
Adam Smith, Wealth of Nations (1776, Andrew Skinner ed., 1979), pp. 232–3.
Granovetter, supra note 30, at 491.
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