
The Ta x ation of Cor por ate  
Groups U nder Consolidation

The rise of corporate groups in the last century dictates a shift in the 
income tax law: instead of treating each company as a separate taxpayer, 
the tax consolidation regime is increasingly common. Antony Ting 
presents the first comprehensive comparative study of eight consolidation 
regimes in Australia, France, Italy, Japan, the Netherlands, New Zealand, 
Spain and the USA. In the study, he critically analyses and compares 
alternative policy options with respect to ten key structural elements. 
The study improves understanding of the design and implementation of 
consolidation regimes, and sets the stage for the search for a model. It 
provides valuable information with respect to the best practices, as well 
as the pitfalls in the design of a consolidation regime. The book is essen-
tial to countries contemplating the introduction of a new consolidation 
regime and offers important insights into the management of such a com-
plex structure through careful policy-orientated choices.

a n ton y t i ng is a senior lecturer at the University of Sydney Business 
School. He was previously a tax partner in a major international account-
ancy firm, advising multinational companies on corporate tax as well as 
international tax issues.

  

 

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03349-8 - The Taxation of Corporate Groups under Consolidation: An International 
Comparison
Antony Ting
Frontmatter
More information

http://www.cambridge.org/9781107033498
http://www.cambridge.org
http://www.cambridge.org


Cambridge Tax Law Series

Tax law is a growing area of interest, as it is included as a subdivision in many 
areas of study and is a key consideration in business needs throughout the world. 
Books in this series will expose the theoretical underpinning behind the law 
to shed light on the taxation systems, so that the questions to be asked when 
addressing an issue become clear. These academic books, written by leading 
scholars, will be a central port of call for information on tax law. The content will 
be illustrated by case law and legislation.

The books will be of interest for those studying law, business, economics, 
accounting and finance courses.

Series Editor
Dr Peter Harris, Law Faculty, University of Cambridge,  

Director of the Centre for Tax Law.

Dr Harris brings a wealth of experience to the Series. He has taught and pre-
sented tax courses at a dozen different universities in nearly as many countries 
and has acted as an external tax consultant for the International Monetary Fund 
for more than a decade.

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03349-8 - The Taxation of Corporate Groups under Consolidation: An International 
Comparison
Antony Ting
Frontmatter
More information

http://www.cambridge.org/9781107033498
http://www.cambridge.org
http://www.cambridge.org


The Ta x ation of 
Cor por ate Groups  

u nder Consolidation

An International Comparison

A n ton y Ti ng

  

 

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03349-8 - The Taxation of Corporate Groups under Consolidation: An International 
Comparison
Antony Ting
Frontmatter
More information

http://www.cambridge.org/9781107033498
http://www.cambridge.org
http://www.cambridge.org


C A M BR I D GE U N I V E R SI T Y PR E S S
Cambridge, New York, Melbourne, Madrid, Cape Town,  

Singapore, São Paulo, Delhi, Mexico City

Cambridge University Press
The Edinburgh Building, Cambridge CB2 8RU, UK

Published in the United States of America by Cambridge University Press, New York

www.cambridge.org
Information on this title: www.cambridge.org/9781107033498

© Antony Ting 2013

This publication is in copyright. Subject to statutory exception  
and to the provisions of relevant collective licensing agreements,  
no reproduction of any part may take place without the written  

permission of Cambridge University Press.

First published 2013

Printed and bound in the United Kingdom by the MPG Books Group

A catalogue record for this publication is available from the British Library

Library of Congress Cataloguing in Publication data
Ting, Antony, 1962–

The taxation of corporate groups under consolidation : an international  
comparison / Antony Ting.

p.  cm. – (Cambridge tax law series)
Includes bibliographical references and index.

ISBN 978-1-107-03349-8 (hardback)
1.  Corporations–Taxation–Law and legislation.  2. I ncome tax–Law  

and legislation.  3. F iscal policy. I .  Title.
K4544.T56 2012
343.06′7–dc23

2012027130

ISBN 978-1-107-03349-8 Hardback

Cambridge University Press has no responsibility for the persistence or  
accuracy of URLs for external or third-party internet websites referred to  

in this publication, and does not guarantee that any content on such websites is,  
or will remain, accurate or appropriate.

 

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03349-8 - The Taxation of Corporate Groups under Consolidation: An International 
Comparison
Antony Ting
Frontmatter
More information

http://www.cambridge.org/9781107033498
http://www.cambridge.org
http://www.cambridge.org


v

List of figures    page ix
List of tables    xi
Preface    xiii
Glossary of terms    xiv
List of abbreviations    xv

PA RT I   The enterprise doctrine: theory and practice    1

1	 The rise of corporate groups: a challenge to the tax law    3
1.1	 The rise of corporate groups    3
1.2	 Tension between traditional legal principle and 

commercial reality    5
1.3	 Tax consolidation: a response to the rise of corporate 

groups    5
1.4	 The purpose, analytical approach and content of this 

book    7

2	A pplication of the enterprise doctrine to group  
taxation: theory    13
2.1	 The separate entity doctrine    13

2.1.1	H istorical development of legal personality of 
companies    13

2.1.2	 Companies as separate taxable units    14
2.1.3	 The rise of corporate groups: a challenge to the doctrine    15

2.2	 The enterprise doctrine    16
2.2.1	D evelopment of the enterprise doctrine in corporation 

law    16
2.2.2	 The enterprise doctrine and the tax law    18
2.2.3	 Why is the enterprise doctrine more appropriate for the 

taxation of corporate groups?    19

C o n t e n t s 

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03349-8 - The Taxation of Corporate Groups under Consolidation: An International 
Comparison
Antony Ting
Frontmatter
More information

http://www.cambridge.org/9781107033498
http://www.cambridge.org
http://www.cambridge.org


Contentsvi

2.3	 Key dimensions of application of the enterprise 
doctrine    27
2.3.1	 Taxable unit    27
2.3.2	 Tax base    28

2.4	 Taxonomy of group taxation models under the  
enterprise doctrine    38

3	A pplication of the enterprise doctrine to group taxation: 
practice    39
3.1	 Key dimensions of application of the enterprise  

doctrine in practice    40
3.2	A pplication of the enterprise doctrine: corporate  

groups as taxable unit    41
3.3	A pplication of the enterprise doctrine: tax base of a 

company    46
3.4	A pplication of the enterprise doctrine: key functions  

of a group taxation regime    52

PA RT I I   Comparative analysis of key structural  
elements of consolidation regimes    59

4	P olicy objectives and structural elements of 
consolidation    61
4.1	 Why do countries allow consolidation?    62
4.2	 The single entity concept    73
4.3	 Consolidation of group results    81
4.4	L iability to tax    83
4.5	E lection to consolidate    87
4.6	 The “all in” rule    91
4.7	S ummary    97

5	D efinition of a group    102
5.1	E ligible entities    104
5.2	E xcluded entities    116
5.3	I nterposed non-member entities    117
5.4	O wnership requirements    122
5.5	 Change of parent company    134
5.6	S ummary    134

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03349-8 - The Taxation of Corporate Groups under Consolidation: An International 
Comparison
Antony Ting
Frontmatter
More information

http://www.cambridge.org/9781107033498
http://www.cambridge.org
http://www.cambridge.org


Contents vii

6	 Treatment of losses    139
6.1	P re-consolidation losses    140

6.1.1	 Joining time    144
6.1.2	L eaving time    160

6.2	 Group losses    162
6.2.1	D uring consolidation    164
6.2.2	L eaving time    166
6.2.3	D e-consolidation    169

6.3	S ummary    171

7	 Treatment of assets    176
7.1	 Joining time: transition between the  

two doctrines    176
7.2	D uring consolidation: intra-group asset transfers    191
7.3	L eaving time: transition between the two 

doctrines    197
7.4	S ummary    203

8	 Treatment of intra-group shareholdings    207
8.1	 Joining time: transition between the two 

doctrines    209
8.2	D uring consolidation: intra-group share transfers    214
8.3	L eaving time: transition between the two 

doctrines    222
8.4	S ummary    227

9	I nteractions between consolidation and other parts of the 
income tax system    232
9.1	R egimes designed under the separate entity 

doctrine    233
9.1.1	L oan forgiveness regime    233
9.1.2	E lections by individual group members    236
9.1.3	F oreign tax relief regime    237

9.2	R egimes designed under the enterprise doctrine    239
9.2.1	 Thin capitalisation regime    240
9.2.2	 Controlled foreign company regime    243

9.3	 Truncated application of the enterprise doctrine to a 
corporate group    244

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03349-8 - The Taxation of Corporate Groups under Consolidation: An International 
Comparison
Antony Ting
Frontmatter
More information

http://www.cambridge.org/9781107033498
http://www.cambridge.org
http://www.cambridge.org


Contentsviii

9.3.1	I ntra-group assets    244
9.3.2	I nterest expenses on acquisitions of subsidiaries    249
9.3.3	D ual status of PEs as consolidated group members    252

9.4	 Tax treaty    254
9.4.1	 Consolidated subsidiary: eligible for treaty benefits?    255
9.4.2	N on-discrimination: PEs    259
9.4.3	N on-discrimination: non-resident companies    262

9.5	I nteractions with another consolidation regime    264
9.6	A nti-avoidance rules    266

10	A  model consolidation regime?    270
10.1	S ummary of policy options for the key structural elements 

of consolidation regimes    271
10.1.1	 Core rule: the single entity concept    271
10.1.2	 Consolidation of group results    273
10.1.3	Liability to tax    273
10.1.4	E lection to consolidate    274
10.1.5	Definition of a group    274
10.1.6	 The “all in” rule    277
10.1.7	 Treatment of pre-consolidation losses    277
10.1.8	 Treatment of group losses    279
10.1.9	 Treatment of assets (except intra-group shares)    280
10.1.10  Treatment of intra-group shares    283

10.2	S earching for a model consolidation regime    285
10.3	 Conclusion    292

Bibliography    295
Index    310

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03349-8 - The Taxation of Corporate Groups under Consolidation: An International 
Comparison
Antony Ting
Frontmatter
More information

http://www.cambridge.org/9781107033498
http://www.cambridge.org
http://www.cambridge.org


ix

F i g u r e s

2.1	A pplication of the enterprise doctrine: alternative definitions  
of taxable unit    page 29

2.2	P ossible definitions of tax base of a company with tax  
attribute transfer    36

2.3	P ossible definitions of tax base of a company with tax  
base apportionment    36

2.4	 Key dimensions of application of the enterprise doctrine to the  
taxation of corporate groups    37

3.1	A pplication of the enterprise doctrine: corporate groups as  
taxable units    42

3.2	A pplication of the enterprise doctrine: dimension of tax base  
of a company    47

3.3	A pplication of the enterprise doctrine: key functions of a group  
taxation regime    53

4.1	 Cherry-picking of subgroups in Australia    93
4.2	 Cherry-picking of subsidiaries in Italy    95
5.1	 MEC groups in Australia    105
5.2	 The requirement of top holding companies in France    108
5.3	E ntities eligible as subsidiary members in France    109
5.4	F lexible membership requirements in Italy    111
5.5	O wnership requirement: interposed non-member entities    118
5.6	S andwich structure in France    119
5.7	 Multiple owners of consolidated groups in New Zealand    130
5.8	I ssues of indirect holding in the United States    133
7.1	P re-consolidation assets sold by subsidiaries after leaving time    177
7.2	P re-consolidation assets sold by subsidiaries after leaving time – problem  

of value fluctuation    178
8.1	 The dual cost bases issue    208
8.2	 The dual cost bases issue at leaving time in Australia    223
8.3	 The asset-based model in Australia    224
9.1	 The loan forgiveness regime in the Netherlands    234
9.2	I nteraction between the foreign income exemption and consolidation  

regimes in the Netherlands    239

  

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03349-8 - The Taxation of Corporate Groups under Consolidation: An International 
Comparison
Antony Ting
Frontmatter
More information

http://www.cambridge.org/9781107033498
http://www.cambridge.org
http://www.cambridge.org


list of Figuresx

9.3	D efinitions of groups under the consolidation and thin capitalisation  
regimes in New Zealand    241

9.4	L everaged buyout by consolidated group    249
9.5	A cquisition of existing consolidated group member by  

parent company in Australia    252
9.6	I ssues of permanent establishment as head entity in the Netherlands    253
9.7	I ssues of permanent establishment as consolidated subsidiary  

member in the Netherlands    255
9.8	 The dual consolidated loss rules in the United States – hybrid entity    266
9.9	 The dual consolidated loss rules in the United States – PE    267

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03349-8 - The Taxation of Corporate Groups under Consolidation: An International 
Comparison
Antony Ting
Frontmatter
More information

http://www.cambridge.org/9781107033498
http://www.cambridge.org
http://www.cambridge.org


xi

  1.1	Y ears of introduction of consolidation regimes    page 6
  4.1	P olicy objectives of consolidation    98
  4.2	A pplication of the enterprise doctrine in five key structural elements    99
  5.1	 Key issues of the definition of a group in the eight countries    135
  5.2	P olicies of the “all in” rule and “top parent company” in the eight  

countries    137
  6.1	 Treatment of pre-consolidation losses in the Netherlands and the United 

States    159
  6.2	 Treatment of losses in the eight countries    172
  7.1	 Treatment of assets under the quarantine policy    178
  7.2	 Treatment of assets under the quarantine policy: the “never-realised  

gain” issue    179
  7.3	 Treatment of assets under the deemed sale policy    179
  7.4	 Treatment of assets under the deemed sale policy: the “never-realised  

gain” issue    180
  7.5	 Treatment of assets under the rollover policy    180
  7.6	 Treatment of assets in the eight countries    204
  8.1	 Treatment of intra-group shareholdings in the eight countries    228
  9.1	PE s as consolidated group members in the eight countries    259
10.1	 Key structural elements of consolidation regimes in the eight  

countries: summary of policy options    287

T a b l e s  

 

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03349-8 - The Taxation of Corporate Groups under Consolidation: An International 
Comparison
Antony Ting
Frontmatter
More information

http://www.cambridge.org/9781107033498
http://www.cambridge.org
http://www.cambridge.org


www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-1-107-03349-8 - The Taxation of Corporate Groups under Consolidation: An International 
Comparison
Antony Ting
Frontmatter
More information

http://www.cambridge.org/9781107033498
http://www.cambridge.org
http://www.cambridge.org


xiii

P r e f a c e

Income tax law in general treats a company as a separate taxable unit, 
reflecting an application of the traditional separate entity doctrine. 
However, the rise of corporate groups in the last century poses a serious 
challenge to the doctrine and demands a paradigm shift. The tax consoli-
dation regime is an increasingly common response of the tax law to the 
challenge, representing an application of the enterprise doctrine under 
which a corporate group is treated as one single taxable unit. This book 
aims to improve the understanding of the design and implementation of 
consolidation regimes by undertaking a comparative study of the regimes 
in eight countries, namely Australia, France, Italy, Japan, the Netherlands, 
New Zealand, Spain and the United States. These eight countries are all 
the countries in the world that, by the end of 2009, have introduced a con-
solidation regime in their income tax systems.

This book analyses and compares alternative policy options adopted 
in the eight countries for ten key structural elements of a consolidation 
regime, with the intention of searching for a model regime. The compara-
tive analysis also aims to answer the following tax policy question: does a 
stronger application of the enterprise doctrine necessarily imply a better 
consolidation regime on policy grounds?

This book provides the first comprehensive comparative analysis of the 
consolidation regimes in the eight countries. The findings of this study 
should be useful for tax policy makers to design a new consolidation 
regime, as well as to refine existing consolidation regimes.

I am forever indebted to Richard Vann, without whose mentorship 
and inspiration this book would never have been completed. My research 
interest in consolidation regimes was inspired by a lecture delivered by 
Peter Harris, to whom I acknowledge my sincere gratitude. I am deeply 
grateful for the critiques and comments of Cynthia Coleman and Daniel 
Ho on earlier drafts of the book.

Finally, I would like to thank my wife, Florence and my daughter, Joanne, 
for their support, encouragement and forbearance over the past few years.
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G l o s s a r y  o f  t e r m s

Bloc group	A  corporate group consisting of group members 
resident in a bloc of participating countries

Consolidation	A  group taxation regime under which a corporate 
group files a consolidated tax return, allowing both 
intra-group loss offset and tax free intra-group asset 
transfer

Country group	A  corporate group consisting of group members 
resident in a country

De-consolidation	 The incidence of a consolidated group ceasing 
consolidation and every group member is treated as a 
separate taxpayer again

Enterprise doctrine	 The doctrine under which a corporate group under the 
common control of a parent company is treated as a 
single enterprise

Head company	 The parent company in a consolidated group
Intra-group asset transfer	 The tax attribute of a group taxation regime that allows 

tax free transfer of assets within a corporate group 
without the need of a corporate restructure

Joining time	 The time when a subsidiary joins a consolidated group
Leaving time	 The time when a subsidiary leaves a consolidated group
Separate entity doctrine	 The doctrine under which a company is treated as a 

separate entity, distinct from its shareholder(s)
Subsidiary member	A  member of a consolidated group other than the head 

company
Taxable income	 The net income of a taxpayer computed under the tax 

law after deducting allowable expenses
Worldwide group	A  corporate group consisting of all group members in 

the world
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Abb   r e v i a t i o n s

Tax legislations and regulations
CGI Code général des impôts (“General Tax Code” 

of France)
CTA Corporation Tax Act (Japan)
IB Wet op de inkomstenbelasting 2001 (“Personal 

Income Tax Act of 2001” of the Netherlands)
IRC Internal Revenue Code (the United States)
ITA 2007 Income Tax Act 2007 (New Zealand)
ITAA 1936 Income Tax Assessment Act 1936 (Australia)
ITAA 1997 Income Tax Assessment Act 1997 (Australia)
LIS Ley del Impuesto sobre Sociedades (“Corporate 

Income Tax Law” of Spain)
May 2002 Consolidation Act New Business Tax System (Consolidation) Act 

(No.1) 2002 (Australia)
Reg. Treasury Regulation (the United States)
TUIR Testo unico delle imposte sui redditi (“Income 

Tax Code” of Italy)
Vpb   

  
Wet op de vennootschapsbelasting 1969 

(“Corporate Income Tax Law of 1969” of the 
Netherlands)
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ADI	A uthorised deposit-taking institution
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CFC	 Controlled foreign company
CNOL	 Consolidated net operating loss
EC	E uropean Commission
ECJ	E uropean Court of Justice
EM	E xplanatory Memorandum
EU	E uropean Union
FA	F ormulary apportionment
FTC	F oreign tax credit
GDP	 Gross domestic product
IFRS	I nternational Financial Reporting Standard
IRD	I nland Revenue Department (New Zealand)
IRS	I nternal Revenue Service (United States)
LBO	L everaged buyout
MEC group	 Multiple entry consolidated group
MS	 Member State
NAFTA	N orth American Free Trade Agreement
NZ	N ew Zealand
OECD	O rganisation of Economic Co-operation and Development
PE	P ermanent establishment
PEX	P articipation exemption
SER	S ingle entity rule
SRLY	S eparate return limitation year
TCS rules	 Tax cost setting rules
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