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as immovable object 71
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supervision
usufruct 342
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right of use 343
usufruct
compensation 342
injunction 341-2
return of property 342-3
security against future damage 342
supervision 342
lease see also letting and hiring; ‘sale breaks
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sub-lease
agricultural see agricultural lease
assignment 364
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‘atypical’ 87
‘cardinal’ elements 117-18
combined contracts (land and buildings)
79
consent requirement 363-4
for construction 88

content of 118

contracts for land 77-8

conversion see conversion of interest

creation of 80, 106-7

development of existing building 448

duration 5, 67-8, 79-80, 86-7, 107,
113-14, 133

execution of 73, 87, 94-5, 104, 113, 124,
127-8

expiry 82,114

forfeiture 82-3

grant of 66, 72, 80-1, 85, 103, 112-13,
117, 124-5, 126, 127

grazing see grazing agreement

hereditary see hereditary building lease;
hereditary land lease

historical development 12-13

income-producing see income-producing
leases

indefinite duration 114

as insolvency asset 370

kinds of 12-13

legal distinction of types 122

limited duration see limited duration
tenancy (LDT); ‘short limited
duration tenancy’ (SLDT)

long lease see long lease

mortgage

consent requirement 364
prohibition 364

moveables and immovables
distinguished 30

non-residential 78-9

ordinary and specific notice 114-15

ordinary lease see tenancy

real and personal rights 114-15

recognition of 5-6, 59-60

registration 68, 81-2, 107-8

regulation of 77, 107, 117

repairs and maintenance see repairs and
maintenance

residential see residential lease

return of property 99

revocation 158

sharecropping lease 88

specific jurisdictions see specific
jurisdictions

subrogation 134

tenant’s rights 86

termination 82, 98, 118-19, 158-9

terminology 16-17

theoretical conceptualisations of
rights 5

transfer 60

transfer of property 98

transferred interests see transfer of
interest
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right of use 367
usufruct 366
moveables
immovables distinguished 30

national reports
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influence of 27-9
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abolition of quasi form 52
administration powers of owner 54
alienation of assets 52, 53, 54
consumable property 51, 53, 54
contractual expansion of powers
agreement for 52-3
alienation of assets 53
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control powers 51
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default rules 51-2
donated assets 55
duty of care 54
duty of restoration 52
estate planning 33, 53
generally 51
introduction of 51
limits
alienation of assets 54
duty of care 54
owner management or administration
54
size of donations 55
use and consumption 54
overview 36
owner management or administration
54
size of donations 55
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non-residential lease
regulation of 78-9
notice
ordinary and specific 114-15
notice of priority
option to purchase 432

obligation to maintain see also repairs and

maintenance

comparative overview 431-4

enforceability 433

general remarks 491-2

liability for non-compliance 433

operation of 433

recognition of 432

registration 434

specific jurisdictions see specific

jurisdictions
option to purchase
comparative overview 431-4
enforcement
limited real right 432
personal right 431

general remarks 491-2

priority notice 432

as property right 432

scope of right 431

specific jurisdictions see specific
jurisdictions

ownership rights

absolute ownership see absolute
ownership

acquisition of 114-15

civil law basis 38

contract rights distinguished 22-3

powers of management or
administration 54

in specific jurisdictions see specific
jurisdictions

split ownership see split ownership

usufruct see usufruct

paintwork
repairs and maintenance see repairs and
maintenance
Pandectism
influence of 29
perpetual fee simple see fee simple
perpetual usufruct
dual ownership of land and buildings
111-12
duration 112
expiry 112
grant of 111
ownership rights 111
regulation of 111
personal rights see contract law
personal servitude
outranking mortgage
attachment of interest 160
sale for insolvency 160
personal servitudes
attachment of interest 159-60
categorisation of 13-14
conveyance to third party
cancelled registration 134
registered servitude 134
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creation of 110
duration 69-70
expiry 60-1, 70
grant of 69, 109-10
grant of limited 68, 96
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habitation
right of use see right of use
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succession 60-1
use of term 16-17
usufruct see usufruct
plantations see agricultural property
pre-emption, right of
land development 412-13
precarium
grant of 76-7, 125, 131
regulation of 72
priority notice
option to purchase 432
products
fruits distinguished 42-3
profits
modern form of usufruct 47
property law
control of property see control of
property
income from property see income from
property
time limited interests and 12-14
Prussian Civil Code see Germany
Public Private Partnership
development by public institution 450
public sector development see
development by public institution
purchase of interest see option to
purchase
purposive management of assets
modern form of usufruct 46

quasi form of usufruct
abolition under new form 52
consumable property 49
creation of 35-6
donated assets 49-50
donor-usufructuary 50
duty of restoration 48
estate planning 50-1
ordinary rules 48-9
overview 48-51
provisions 37-8
recognition of 48
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alienation 45-6

real rights see ownership rights
registered lease see also unregistered lease
agricultural lease 113

conveyance to third party 132-3
hereditary building lease 71

lease 68, 81-2
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repairs and maintenance see also obligation

to maintain
comparative overview 214-23
default rules
deviation from 220
general remarks 475-7
heating system
obsolescent 220
hereditary building lease 221-2
hereditary land lease 222
lease
agreement on provisions 215
damage by tenant 217-18
default rules 214-15, 217
fences 216
heating system
defective 216
obsolescent 216
negligence or omission 218
paintwork 216
roof 216
loan for use 223
obligations 8-9
right of use 221

specific jurisdictions see specific jurisdictions

usufruct
deviation from default rules 220
extraordinary repairs 219
heating system replacement 220
major and minor repairs 219-20
negligence or omission 221
ordinary expenses 219
ordinary repairs 218-19
paintwork 221
traditional form 39-40
reserved profits
modern form of usufruct 47
reserved rights
habitation 62-3
‘reservation of usufruct’ 35
residential lease
agricultural lease distinguished
12-13
duration 60, 73
extension of 74
grant of 66,73
regulation of 66-7, 78, 86, 97-8, 119
standard form 69
termination 108, 133-4
transfer 108
restoration see duty of restoration
revocable grant see precarium
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attachment 369
content of 62
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right of habitation (cont.)
conversion of interest 319
creation of 115-16
execution of 75, 89, 116
generally 62
grant of 68-9, 95-6, 103, 105, 109-10,
115, 125, 129
and immovables 62
inheritance tax planning 96
as insolvency asset 370
mortgage 367
prohibition 366
recognition of 60-1
regulation of 70
reservation of’ 62-3
transferred interests see transfer of
interest
right of use
attachment 369
conversion of interest 319
creation of 115-16
execution of 89
expiry 102
generally 61-2
grant of 88,102, 103, 105, 115, 125, 129
mortgage 367
prohibition 366
recognition of 60-1, 97
termination 102
transferred interests see transfer of
interest
usufruct distinguished 70
rights in personem
grant of 72
rights in rem
grant of 72-3
Roman-Dutch law see Netherlands
Roman law see also civil law; ius commune
conflicts of interest 7-8
customary law and 26-7
Justinianic Code 23, 24
lesser rights 8
letting and hiring see letting and hiring
personal rights and real rights
distinguished 22-3
‘sale breaks lease’ see ‘sale breaks lease’
theoretical conceptualisation of rights
4-5
usufruct see usufruct
roof
repairs and maintenance see repairs and
maintenance

sale and repurchase
development of existing building 449
land development 412

‘sale breaks lease’

acceptance of 133
background overview 19-20
definition 19-20
demise of 31-2
German Civil Code see Germany
historical development 31-2
ius commune 23-30
Medieval law
Bartolus de Sasoferrato 25-6, 27
focus on tenant’s rights 26
Glossators 24-5
and Justinianic Code 23, 24
letting and hiring 23-4
rise of ius commune 23
School of Orleans 25
Prussian Civil Code see Germany
replacement of 12-13
Roman law
application of rule 23
legal texts 20
operation of rule 21-2
origin of rule 20-1
reasons for rule 22-3
scenarios for application of rule 21
vacation of property 22
scholars and scholarly works 31-2
scope of chapter 19-20
summary of development 31-2
‘sale does not break lease’
acceptance of 5, 12-13, 133
attachment of interest 158
sale for insolvency 158
sale for insolvency
general remarks 472
hereditary building lease 161
hereditary building lease outranking
mortgage 161
hereditary land lease 161
insolvency asset
hereditary building lease 370
hereditary land lease 370
lease 370
right of habitation 370
usufruct 370
loan for use 161-2
long lease 159
mortgage outranking lease 159

mortgage outranking personal servitude

160

personal servitude outranking mortgage

160
personal servitudes 160
revocation of lease 158
‘sale does not break lease’ 158
short lease 159
subrogation of personal servitude
160-1

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107026124
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-02612-4 - Time-Limited Interests in Land

Edited by Cornelius van der Merwe and Alain-Laurent Verbeke
Index

More information

GENERAL INDEX 533

termination of lease 158-9
transferred interests see transfer of
interest
scholars and scholarly works
German Historical School 29
Medieval 23-6
Pandectism 29
Roman 20-3
‘sale breaks lease’ 31-2
School of Orleans (Ultramontani)
‘sale breaks lease’ 25
share capitalisation
modern form of usufruct 47
share rights
modern form of usufruct 45
traditional form of usufruct 40-1
sharecropping lease
grant of 88
short lease
attachment of interest 159
sale for insolvency 159
‘short limited duration tenancy’ (SLDT)
duration 120
termination 120
shrubs see agricultural property
split ownership
approach to rights 6
standing crops see agricultural property
statutory regime
modification of 9
strict settlement
abolition 84-5
execution of 84
introduction of 83-4
loss of popularity 85
sub-lease
default rules 364-5
disclosure requirement 365
restriction 365
title 365-6
transferred interests see transfer of
interest
usufruct 61
subrogation of lease
attachment of interest 157
conveyance of lease to third party 134
subrogation of personal servitude
attachment of interest 160-1
sale for insolvency 160-1
succession law
personal servitudes 60-1
and time limited interests 11
supetficies see hereditary building lease

tax and estate planning
civil law 33-4
control of assets post-transfer 33-5

estate duty 34
form of usufruct 35
generally 33
inheritance tax 34, 96
new form of usufruct 33, 53
overview 35
quasi form of usufruct 50-1
‘reservation of usufruct’ 35
specific jurisdictions see specific
jurisdictions
techniques see specific jurisdictions
and time limited interests 11
transfer of assets 33
use of trusts 33
tenancy
grant of 66-7
usufruct distinguished 67
‘tenant’
use of term 16-17
terminology
use of 16-17
third party
conveyance of interest to
comparative overview 132-5
duration of lease 133
enforcement of lease
long lease 132-3
registered lease 132-3
unregistered lease 132-3
enforcement of personal servitudes
cancelled registration 134
registered 134
unregistered 134
general remarks 471
hereditary building lease 135
loan for use 135
specific jurisdictions see specific
jurisdictions
subrogation 134
termination of lease
unregistered lease 133-4
time limited interests
agricultural property see agricultural
lease; agricultural property
approach of study 14-16
arising through operation of law 9-11
attachment for debt see attachment of
interest
background to study 3-6, 14-15
balancing of 6-9
case studies see case studies
categories of 59-60
chapter summaries 17
and Common Law Project 14-16
comparative remarks 463-70
conflicts of interest see conflicts of
interest
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time limited interests (cont.) repairs and maintenance see obligation
conversion see conversion of interest to maintain; repairs and
conveyance to third party see third party maintenance
creation of 4, 6 sale see sale and repurchase; sale for
development by public institution see insolvency; conversion of interest
development by public institution scope of 13-14
development of 13-14 scope of study 16
development of existing building see separate limited right
development of existing building creation of see conversion of interest
development of land see land specific jurisdictions see specific
development jurisdictions
different uses of 3 statutory regime see statutory regime
dispossession see dispossession structure of study 17-18
disturbance 475-7 and succession law 11
diverging approaches in civil law and terminology 16-17
common law 6 theoretical conceptualisations 4
donation see conversion of interest transfer see conversion of interest
and estate planning 11 usufruct see usufruct
exploitation see exploitation of land tort law
frequency of use see specific jurisdictions owners’ liability 6
general remarks 463 tort of waste 7
goal of study 15-16 usufruct and 7
grantor’s perspective on 3, 223 traditional form of usufruct
hybrid character of 12-14 alienation of assets 40
insolvency see sale for insolvency changes to property 39-40
instances of control of property 38-41
comparative overview 59-66 donated assets 40
specific jurisdictions see specific duty of care 39
jurisdictions effectiveness for income retention 43
land development see land development fruits 43
landowner’s remedies see landowner’s income from property 43
remedies limited control 41
lease see lease products and fruits distinguished
lesser rights 8 42-3
licence see licence repairs and maintenance 39-40
life interests see life interests share rights 40-1
limitations to 7 transfer of usufruct 39
maintenance see obligation to maintain; use of property 38, 41
repairs and maintenance voting rights 40-1
mapping of 15-16 transfer of interest
modern significance 495-7 comparative overview 363-70
modification of 9 general remarks 483
mortgaging see conversion of interest hereditary building lease
national reports see national reports attachment 370
need for study 12 creation of separate right 368
obligation to maintain see obligation to as insolvency asset 370
maintain mortgage 368
origins of study 16-17 rights generally 368
public sector development see hereditary land lease
development by public institution attachment 370
purchase see option to purchase as insolvency asset 370
purpose of study 14-16 rights generally 368-9
reason for study 12 lease
reasons for granting 3, 223 assignment 364
recognition of 3, 5, 59-60 attachment 369
remedies see landowner’s remedies consent requirement 363-4

as insolvency asset 370

© in this web service Cambridge University Press www.cambridge.org



http://www.cambridge.org/9781107026124
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-1-107-02612-4 - Time-Limited Interests in Land
Edited by Cornelius van der Merwe and Alain-Laurent Verbeke

Index
More information

mortgage
consent requirement 364
prohibition 364
rights generally 363
right of habitation
attachment 369
as insolvency asset 370
mortgage 367
prohibition 366
rights generally 367-8
right of use
attachment 369
mortgage 367
prohibition 366
rights generally 367-8
specific jurisdictions see specific jurisdictions
sub-lease
default rules 364-5
disclosure requirement 365
restriction 365
title 365-6
usufruct
attachment 369
creation of separate right 367
as insolvency asset 370
mortgage 366
rights generally 366
second usufruct 367
trust of land
land occupied under 83
regulation of 84-5
‘turnkey’ contract
land development 409-10

Ultramontani (School of Orleans)
‘sale breaks lease’ 25
United Kingdom see England; Scotland
United States
widows’ rights 10-11
unregistered land
lease of 81
unregistered lease see also registered lease
conveyance to third party 132-3
termination 133-4
urban dwellings lease
duration 113-14
use of property
new form of usufruct 51, 52, 53, 54
traditional form of usufruct 38, 41
usufruct see also liferent; perpetual usufruct
abolition of quasi form 52
administration powers of owner
new form 54
alienation of assets
financial assets 45
modern form 45-6
new form 52, 53, 54

GENERAL INDEX 535

real property 45-6

traditional form 40
attachment 369
capitalised shares 47
changes to property 39-40
chapter summary 35
and common law 38
company reserves 47
concept of 36-8
conclusions as to 33
conflicts of interest 7-8
consumable property

new form 51, 53, 54

quasi form 49
content of 109
contractual expansion of powers see new

form of usufruct

control of property

limitations 41

modern form 44-6

new form 51

traditional form 38-41
conversion see conversion of interest
creation of 9, 105
creation of separate right 367
derivation 36
destination of assets 43-6
differing forms of 35
disposal of property 40
donated assets

new form 55

quasi form 49-50

traditional form 40
duration 100, 105-6
duty of care

new form 54

traditional form 39
duty of restoration

modern form 43-4

new form 52

quasi form 48
effectiveness for income retention

modern form 47

traditional form 43
estate planning

new form 33, 53

quasi form 50-1
execution of 100-1, 109
expiry 105
extension of scope

modern form 43
fiduciary relationship 38
financial assets

alienation 45
fruits

agricultural property see agricultural

property
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536 GENERAL INDEX

usufruct (cont.)
causality 41-2
conformity 42-3
increased scope 46-7
modern form 46-7
products distinguished 42-3
qualification as 41
separation from asset 42
traditional form 43
grant of 66-8, 74-5, 89, 95, 103, 105, 109,
115, 125, 128-9
immovables
and right of habitation 62
income from property
modern form 46-7
traditional form 43
inheritance tax planning 96
as insolvency asset 370
institutions of see personal servitudes
intended purpose or use of assets 43-4
investment portfolios 43-4
land development 411
legal status of usufructuary 44
management of property 101
modern form see modern form of
usufruct
mortgage 366
new form see new form of usufruct
operation of 6
owner management or administration
new form 54
regulation of 101-2
preservation of property
modern form 44-5
products
fruits distinguished 42-3
purposive management of assets
modern form 46
quasi form see quasi form of usufruct
real property
alienation 45-6
as real right 36-7, 89
recognition of 60-1, 97
regulation of 100
repairs and maintenance see repairs and
maintenance
reservation of’ 35
reserved profits
modern form 47
right of habitation see personal
servitudes
right of use see personal servitudes
right of use distinguished 70

Roman law
rights generally 36
transfer of usufruct 39
second usufruct 367
as separate right 13-14
share capitalisation
modern form 47
share rights 40-1
modern form 45
traditional form 40-1
size of donations
new form 55
strict settlement as equivalent
83-4
sub-lease 61, 70
tax planning see tax and estate
planning
tenancy distinguished 67
termination 101
tort law and 7
traditional form see traditional form of
usufruct
transfer 70
transfer of 39, 61
transferred interests see transfer of
interest
use of property 102
new form 51, 53, 54
traditional form 38, 41
usefulness of 6
voting rights
modern form 45
traditional form 40-1
widows’ rights 9-11
usufructuary leases see income-producing
leases

vineyard lease
grant of 88

voting rights
modern form of usufruct 45
traditional form of usufruct 40-1

waste
law of
conflicts of interest 7-8
tort of
usufruct and 7
widows
creation of life interests
problem of 9
use of usufruct 9
usefulness of usufruct 11
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Austria
agricultural lease
approval 71
regulation of 68
agricultural property
enjoyment of fruits 277-9
attachment of interest
overview 162-4
conversion of interest
overview 320-1
conveyance of interest to third party
overview 135-6
development by public institution
overview 450
development of existing building
overview 450
dispossession
overview 192-5
possessory remedies 189
quasi-vindicatory remedy 191-2
recovery from third person 192
hereditary building lease
duration 64, 71
as immovable object 71
land development 410-11
recognition of 63
registration 71
regulation of 71
termination 64
transfer 63
transferred interests 368
land development
combined contracts 409
hereditary building lease 410-11
overview 413-14
landowner’s remedies
overview 344-5
lease
assignment 363-4
attachment of interest 369
duration 67-8

grant of 66

ordinary lease see tenancy below

recognition of 132

registration 68

sale in insolvency 158

sub-lease 272

types of 66-7
loan of land

lender protection 72

regulation of 71-2
obligation to maintain

overview 434-5

registration 434
option to purchase

overview 434-5

pre-emption right 432
personal servitudes

duration 69-70

expiry 70

grant of 69

registration 69

sale in insolvency 160

subrogation 160-1

succession 60-1
precarium

regulation of 72
repairs and maintenance

overview 223-7

usufruct 218-19, 221
residential lease

standard form 69
right of habitation

content of 62

regulation of 70

scope of 62
right of use

usufruct distinguished 70
sale in insolvency

overview 162-4
sub-lease

regulation of 272

537
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538 COUNTRY INDEX
Austria (cont.) gifts
subrogation tax planning 34
use of 134 hereditary building lease
tenancy duration 64
grant of 66-7 grant of 75-6
usufruct distinguished 67 land development 410-11
time limited interests recognition of 63
characteristics 66-72 regulation of 76
transferred interests termination 64
hereditary building lease 368 transfer 63
lease 363-4, 369 hereditary land lease
overview 370-5 duration 65
usufruct 366, 367 execution of 75
usufruct land development 411
creation of separate right 367 landowner’s remedies 344
derivation 36 recognition of 64
grant of 66-7 regulation of 65, 75, 277
mines and quarries 274 transferred interests 368-9
mortgage 366 inheritance tax
repairs and maintenance 39-40, planning 34
218-19, 221 land development
right of use distinguished 70 hereditary building lease 410-11
sub-lease 61, 70 hereditary land lease 411
tenancy distinguished 67 overview 415
transfer 70 ‘turnkey’ contract 409-10
transfer of 61 usufruct 411
landowner’s remedies
Belgium hereditary land lease 344
agricultural lease overview 345-7
assignment 364 right of habitation 343
grant of 74 right of use 343
standing crops 271-2 usufruct 342
agricultural property lease
enjoyment of fruits 279-82 duration 60
attachment of interest execution of 73
overview 164-5 grant of 72
concession grant as insolvency asset 370
development by public institution recognition of 132
450 registered after mortgage 159
conversion of interest repairs and maintenance 214-15,
overview 321-2 217
usufruct 319 sale in insolvency 158
conveyance of interest to third party loan of land
overview 137 grant of 76
development by public institution obligation to maintain
concession grant 450 operation of 433
overview 450-2 overview 435-6
Public Private Partnership 450 option to purchase
development of existing building overview 435-6
overview 450-2 personal servitudes
usufruct 448 sale in insolvency 160
dispossession precarium
force or fraud 191 grant of 76-7
overview 195-6 as gratuitous loan 66
quasi-vindicatory remedy 191-2 Public Private Partnership
donations development by public institution
tax planning 34 450
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COUNTRY INDEX 539

repairs and maintenance
lease 214-15, 217
overview 227-30
usufruct 219, 222
residential lease
duration 73
extension of 74
grant of 73
right of habitation
execution of 75
landowner’s remedies 343
transferred interests 367-8
right of use
landowner’s remedies 343
scope of 61-2
rights in personem
grant of 72
rights in rem
grant of 72-3
sale in insolvency
overview 164-5
sub-lease
consent requirement 364-5
tax and estate planning
donations and gifts 34
time limited interests
characteristics 72-7
frequency of use 500
transferred interests
agricultural leases 364
hereditary land lease 368-9
lease 370
overview 375-8
right of habitation 367-8
sub-lease 364-5
usufruct 366, 367
usufruct
alienation of assets 40
consumable property 49
conversion of interest 319
creation of separate right 367
derivation 36
development of existing
building 448
donated assets 50
duty of care 39
duty of restoration 48
grant of 74-5
introduction of modern form 35
land development 411
landowner’s remedies 342
mortgage 366
purposive management of assets 46
quasi form 48
as real right 36-7
repairs and maintenance 39-40, 219,
222

scope of 37-8
scope of fruits 46-7
sub-lease 61
transfer 39
transfer of 61

Denmark

agricultural property
enjoyment of fruits 282-3

attachment of interest
overview 165-6

combined contracts (land and buildings)

regulation of 79
contracts for land
regulation of 77-8
conversion of interest
lease 317
overview 323
conveyance of interest to third party
overview 138
development by public institution
overview 452
development of existing building 452
sale and repurchase 449
dispossession
overview 196-7
land development
overview 415-16
sale and repurchase 412
‘turnkey’ contract 409-10
landowner’s remedies
overview 347-8
lease
attachment of interest 158
conversion of interest 317
enforcement 133
as insolvency asset 370
recognition of 59-60
regulation generally 77
repairs and maintenance 217-18
sale in insolvency 158, 159
licence
recognition of 59-60
non-residential lease
regulation of 78-9
obligation to maintain
overview 437
option to purchase
overview 437
repairs and maintenance
lease 217-18
overview 230-1
residential lease
regulation of 78
sale and repurchase
development of existing building
449
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540 COUNTRY INDEX
Denmark (cont.) registration 81-2
sale in insolvency repairs and maintenance 215, 216,
overview 165-6 217-18
sub-lease sale in insolvency 158
consent requirement 364-5 sub-lease 273
time limited interests termination 82
characteristics 77-9 unregistered land 81
transferred interests validity 60
lease 370 widows’ rights 7
overview 378-9 licence
sub-lease 364-5 grant of 83
recognition of 59-60
England see also Scotland life interests
agricultural lease recognition of 5-6
plantations 271 within trust 6
agricultural property long lease
enjoyment of fruits 283-4 use of 85
attachment of interest obligation to maintain
lease 158, 369 liability for non-compliance
overview 166 433
conflicts of interest operation of 433
regulation of 8 overview 437-8
contractual lease option to purchase
use of 83 overview 437-8
conversion of interest recognition of 432
lease 316-17 repairs and maintenance
overview 323-5 lease 215, 216, 217-18
conveyance of interest to third party obligations 8-9
overview 138-9 overview 231-5
development by public institution sale in insolvency
overview 448 overview 166
development of existing building split ownership of land
overview 448 approach to rights 6
dispossession strict settlement
overview 197-8 abolition 84-5
estates execution of 84
recognition of 5-6 introduction of 83-4
types of 79 loss of popularity 85
land development sub-lease
long lease 410 termination 273
overview 416 title 365-6
landowner’s remedies theoretical conceptualisation of
lease 341 rights
overview 348-9 approaches to 4
lease time limited interests
attachment of interest 158, 369 characteristics 79-85
conversion of interest 316-17 frequency of use 501
creation of 80 tort law
duration 5, 79-80 owners’ liability 6
expiry 82 and usufruct 7
forfeiture 82-3 transferred interests
grant of 80-1 lease 364, 369, 370
historical development 5 overview 379-80
as insolvency asset 370 sub-lease 365-6
landowner’s remedies 341 trust of land
mortgage 364 land occupied under 83
recognition of 5-6, 59-60 regulation of 84-5
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usufruct
strict settlement as equivalent
83-4
tort law and 7
widows’ rights
lease 7

France
agricultural lease
assignment 364
regulation of 86
agricultural property
enjoyment of fruits 284-7
attachment of interest
overview 166-8
conversion of interest
overview 325-6
residential leases 316-17
usufruct 318, 319
conveyance of interest to third party
overview 139-40
development by public institution
overview 450
Public Private Partnership 450
development of existing building 450
overview 450
dispossession
overview 198-201
possessory remedies 190
quasi-vindicatory remedy 191-2
grazing agreements
grant of 87
hereditary building lease
land development 410-11
hereditary land lease
duration 65
grant of 87-8
land development 411
recognition of 64
regulation of 65, 277
inheritance tax
planning 34-5
land development
concession grant 411-12
hereditary building lease 410-11
hereditary land lease 411
overview 416-18
‘turnkey’ contract 409-10
landowner’s remedies
lease 341
overview 349
lease
‘atypical’ 87
grant of 85
landowner’s remedies 341
sub-lease 273
tenant’s rights 86

COUNTRY INDEX 541

lease for construction
grant of 88
leases
duration 86-7
execution of 87
Lo Codi
‘sale breaks lease’ 24
loan for use
repairs and maintenance 223
loan of land
grant of 89-90
precarious occupation 90
obligation to maintain
overview 438-9
option to purchase
overview 438-9
personal servitudes
subrogation 160-1
precarium
as gratuitous loan 66
Public Private Partnership
development by public institution 450
repairs and maintenance
loan for use 223
overview 235-8
usufruct 219
residential lease
conversion of interest 316-17
regulation of 86
right of habitation
execution of 89
regulation of 276
transferred interests 367-8
right of use
execution of 89
grant of 88
‘sale breaks lease’
scholars and scholarly works 24
sale in insolvency
overview 166-8
scholars and scholarly works
‘sale breaks lease’ 24
sharecropping lease
grant of 88
sub-lease
termination 273
tax planning
inheritance tax 34-5
time limited interests
characteristics 85-90
transferred interests
agricultural leases 364
overview 380-2
right of habitation 367-8
usufruct 366
usufruct
alienation of assets 40
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France (cont.)

conversion of interest 318, 319
derivation 36
donated assets 50
duty of care 39
duty of restoration 43-4, 48
grant of 89
introduction of modern form 35
investment portfolios 43-4
mortgage 366
purposive management of assets 46
quasi form 48
as real right 89
repairs and maintenance 219
scope of 37-8
transfer 39
widows’ rights 9-10

vineyard lease
grant of 88

Germany
agricultural lease
grant of 66
regulation of 67
repairs and maintenance 216
agricultural property
enjoyment of fruits 287-9
attachment of interest
overview 168-9
Civil Code
and Common Frames of Reference 30
letting and hiring provisions 29-30
moveables and immovables 30
Prussian see Prussian Civil Code below
and Prussian Code 29-30
‘sale breaks lease’ 29-30
variety of sources 29
conflicts of interest
usufruct 8
conversion of interest
overview 326-7
conveyance of interest to third party
overview 141
customary law
ius commune and 26-7, 28
development by public institution
overview 453
development of existing building 453
hereditary building lease 449
hereditary land lease 449
dispossession
overview 201-2
hereditary building lease
attachment of interest 161
creation of separate right 368
development of existing building 449
duration 64

execution of 93-4
grant of 69
land development 410
landowner’s remedies 343-4
recognition of 63
sale in insolvency 161
transfer 63
hereditary land lease
attachment of interest 161
development of existing building
449
sale in insolvency 161
immovables
moveables distinguished 30
ius commune
and customary law 26-7, 28
rise of 26
land development
hereditary building lease 410
overview 419
sale and repurchase 412
landowner’s remedies
hereditary building lease 343-4
overview 350-1
right of habitation 343
right of use 343
lease
assignment 363-4
mortgage 364
recognition of 132
repairs and maintenance 216, 217
sale in insolvency 158
letting and hiring
provisions 28-30
limited personal servitude
grant of 68
loan of land
grant of 69
Medieval law
interaction between customary law
and ius commune 26-7
moveables
immovables distinguished 30
obligation to maintain
overview 439-41
option to purchase
overview 439-41
recognition of 432
ownership rights
Prussian Civil Code 28-9
Pandectist movement
influence of 29
personal servitudes
attachment of interest 160
categorisation of 60-1
Prussian Civil Code
natural law influence on 27-9
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COUNTRY INDEX 543
real rights 28-9 sub-lease 272
variety and convergence of sources 28 termination 133-4
repairs and maintenance types of 95
agricultural leases 216 agricultural property
lease 216, 217 enjoyment of fruits 289-94
overview 238-41 attachment of interest
usufruct 220, 221-2 overview 169-71
residential lease categorisation of personal servitudes
grant of 66 approaches to 13-14
regulation of 66-7 conversion of interest
right of habitation overview 420
grant of 68-9 usufruct 318-19
as insolvency asset 370 conveyance of interest to third party
landowner’s remedies 343 overview 141-3
recognition of 60-1 development by public institution
transferred interests 367-8, 369 overview 453
right of use development of existing building
as insolvency asset 370 overview 453
landowner’s remedies 343 dispossession
recognition of 60-1 force or fraud 191
transferred interests 369 overview 202-3
‘sale breaks lease’ quasi-vindicatory remedy 191-2
to Civil Code of Prussia 26-9 hereditary building lease
to German Civil Code 29-30 recognition of 63
sale in insolvency use of 96
overview 168-9 land development
scholars and scholarly works combined contracts 409
main 19th Century movements 26 overview 420
subrogation landowner’s remedies
use of 134 overview 351-2
time limited interests right of habitation 343
characteristics 66-94 usufruct 342
frequency of use 498 lease
transferred interests assignment 363-4
hereditary building lease 368 execution of 94-5
lease 363-4 sale in insolvency 158
overview 382-4 types of 94
right of habitation 367-8, 369, limited personal servitude
370 grant of 96
right of use 369, 370 loan of land
usufruct 366 regulation of 97
usufruct obligation to maintain
conflicts of interest 8 overview 441
derivation 36 option to purchase
duty of care 39 overview 441
grant of 67-8 personal servitudes
mortgage 366 sale in insolvency 160
plantations 273 subrogation 160-1
quasi form 48 succession 60-1
repairs and maintenance 39-40, 220, repairs and maintenance
221-2 overview 241-4
scope of 37-8 usufruct 39-40
transfer 39 residential lease
Greece termination 133-4
agricultural lease right of habitation
assignment 272 grant of 95-6
plantations 271 inheritance tax planning 96
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544 COUNTRY INDEX

Greece (cont.)
landowner’s remedies 343
scope of 62
sale in insolvency
overview 169-71
sub-lease
agricultural leases 272
consent requirement 364-5
subrogation
use of 134
time limited interests
characteristics 94-7
frequency of use 499
transferred interests
lease 363-4
overview 385-7
sub-lease 364-5
usufruct 366
usufruct
conversion of interest 318-19
expiry 275-6
grant of 95
inheritance tax planning 96
landowner’s remedies 342
mines and quarries 274
mortgage 366
plantations 273
repairs and maintenance
39-40
standing crops 275

Hungary
agricultural lease
payment of rent 99
regulation of 97-8, 99
use of property 99
agricultural property
enjoyment of fruits 294-6
attachment of interest
overview 171-2
conversion of interest
overview 328-30
usufruct 318-19
conveyance of interest to third party
overview 143-4
development by public institution
overview 454
development of existing building
overview 454
dispossession
overview 203-4
possessory remedies 190
hereditary building lease
recognition of 63
income-producing leases
regulation of 97-8, 99
termination 99-100

land development
overview 421-2
pre-emption right 412-13
usufruct 411
landowner’s remedies
loan for use 344
overview 352
lease
registered after mortgage 159
return of property 99
termination 98
transfer of property 98
use of property 98
loan for use
landowner’s remedies 344
repairs and maintenance 223
obligation to maintain
overview 441-2
option to purchase
overview 441-2
personal servitudes
attachment of interest 159-60
repairs and maintenance
loan for use 223
overview 245-7
usufruct 220
residential lease
regulation of 97-8
right of habitation
regulation of 276
right of use
expiry 102
grant of 102
recognition of 97
regulation of 276
scope of 61-2
termination 102
sale in insolvency
overview 171-2
sub-lease
consent requirement 364-5
subrogation
use of 134
time limited interests
characteristics 97-102
frequency of use 503
transferred interests
overview 387-9
sub-lease 364-5
usufruct
conversion of interest 318-19
duration 100
execution of 100-1
expiry 275-6
land development 411
management of property 101
mines and quarries 275
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owner management or administration
101-2

recognition of 97

regulation of 100

repairs and maintenance 220

termination 101

use of property 102

Italy
agricultural lease
repairs and maintenance 216
agricultural property
enjoyment of fruits 296-8
attachment of interest
overview 173-4
concession grant
development by public institution
450
conversion of interest
hereditary building lease 320
overview 330-1
usufruct 319
conveyance of interest to third party
overview 144
development by public institution
concession grant 450
hereditary building lease 449
overview 454-6
development of existing building
overview 454-6
dispossession
force or fraud 191
overview 204-5
possessory remedies 190
quasi-vindicatory remedy 191-2
recovery from third person 192
hereditary building lease
conversion of interest 320
development by public institution 449
grant of 104
land development 410-11
recognition of 63
repairs and maintenance 222
transfer 63
transferred interests 368
hereditary land lease
current use 65
duration 65
expiry 65
grant of 103-4
recognition of 64
regulation of 65
land development
hereditary building lease 410-11
overview 422-4
landowner’s remedies
overview 352-3

COUNTRY INDEX 545

right of habitation 343
right of use 343
lease
attachment of interest 158
duration 5
grant of 103
registered after mortgage 159
loan of land
grant of 103
obligation to maintain
overview 442
option to purchase
overview 442
repairs and maintenance
agricultural leases 216
hereditary building lease 222
overview 247-50
usufruct 218-19
right of habitation
grant of 103
landowner’s remedies 343
regulation of 276
transferred interests 367-8
right of use
grant of 103
landowner’s remedies 343
regulation of 276
sale in insolvency
overview 173-4
time limited interests
characteristics 103-4
frequency of use 501
transferred interests
hereditary building lease
368
overview 389
right of habitation 367-8
usufruct 366, 367
usufruct
conversion of interest 319
creation of separate right 367
expiry 275-6
grant of 103
mines and quarries 274
repairs and maintenance 39-40,
218-19
second usufruct 367
standing crops 275
transferred interests 366
widows’ rights 10

Netherlands

agricultural lease
assignment 364
duration 60, 105
execution of 104-5
regulation of 104
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Netherlands (cont.)
agricultural property
enjoyment of fruits 298-301
attachment of interest
overview 174-6
conversion of interest
overview 331-2
usufruct 318-19
conveyance of interest to third party
overview 145
development by public institution
overview 452, 456
development of existing building
overview 452, 456
dispossession
overview 205-6
quasi-vindicatory remedy 191-2
Grotius, Hugo
on tenants’ rights 27
hereditary building lease
grant of 106

hereditary land lease combined with 65

recognition of 63
hereditary land lease
duration 65
expiry 65
grant of 105, 106
hereditary building lease combined
with 65
recognition of 64
regulation of 65
repairs and maintenance 222
scope of 64-5
transferred interests 368-9
inheritance tax
planning 34-5
land development
overview 425
landowner’s remedies
overview 353-4
lease 5
execution of 104
obligation to maintain
overview 442
option to purchase
overview 442
personal servitudes
attachment of interest 160
repairs and maintenance
hereditary land lease 222
overview 250-1
right of habitation
right of 105
right of use
right of 105
‘sale breaks lease’
historical development 27

‘sale does not break lease’
acceptance of 5
sale in insolvency
overview 174-6
sub-lease
continuation 365-6
tax planning
inheritance tax 34-5
tenants’ rights
scholarly works on 27
time limited interests
characteristics 104-6
transferred interests
agricultural leases 364
hereditary land lease 368-9
overview 391-2
sub-lease 365-6
usufruct
conversion of interest 318-19
creation of 105
duration 105-6
expiry 105
grant of 105
new form see new form of usufruct
quasi form 48
right of 105
transfer of 61
widows’ rights 10

Poland

agricultural lease
plantations 271
repairs and maintenance 216, 217
agricultural property
enjoyment of fruits 301-2
attachment of interest
overview 176-8
conversion of interest
hereditary land lease 320
overview 332-3
usufruct 318
conveyance of interest to third party
overview 146-8
development by public institution
hereditary building lease 449
hereditary land lease 449
overview 456
development of existing building
overview 456
dispossession
overview 206-7
possessory remedies 190
quasi-vindicatory remedy 191-2
recovery from third person
192
estate planning
techniques 13-14
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gratuitous loan of land
use of 66

hereditary building lease
development by public institution 449
duration 64
recognition of 63
repairs and maintenance 222
transfer 63

hereditary land lease
conversion of interest 320
development by public institution 449
land development 411
landowner’s remedies 344
sale in insolvency 160, 161
transferred interests 368-9

income-producing leases
duration 108
innominate right 108-9
regulation of 108

land development
combined contracts 409
hereditary land lease 411
overview 425

landowner’s remedies
hereditary land lease 344
overview 354-5
right of habitation 343

lease
attachment of interest 369
creation of 106-7
duration 107
recognition of 132
registration 107-8
regulation of 107
rent free 60
repairs and maintenance 214-15
transfer 60
validity 60

lifetime habitation
attachment of interest 159-60
development of 13-14
grant of 110
regulation of 111
sale in insolvency 160

loan for use
grant of 112

obligation to maintain
overview 442-3

option to purchase
overview 442-3

perpetual usufruct
dual ownership of land and buildings

111-12

duration 112
expiry 112
grant of 111
ownership rights 111

COUNTRY INDEX 547

regulation of 111
personal servitudes
categorisation of 13-14
creation of 110
grant of 109-10
sale in insolvency 160
repairs and maintenance
agricultural leases 216, 217
hereditary building lease 222
lease 214-15
overview 251-3
residential lease
termination 108, 133-4
transfer 108
right of habitation
grant of 109-10
landowner’s remedies 343
reservation of 62-3
scope of 62
sale in insolvency
overview 176-8
sub-lease
consent requirement 364-5
time limited interests
characteristics 106-12
frequency of use 503
transferred interests
hereditary land lease 368-9
lease 369
overview 392-4
sub-lease 364-5
usufruct 366
usufruct
attachment of interest 159-60
content of 109
conversion of interest 318
derivation 36
execution of 109
grant of 109
mines and quarries 275
mortgage 366
perpetual usufruct see perpetual
usufruct
repairs and maintenance 39-40
sale in insolvency 160
as separate right 13-14
transfer 39
transfer of 61

Portugal

agricultural lease
registration 113

agricultural property
enjoyment of fruits 303-6

attachment of interest
overview 178-81

conversion of interest
overview 333-4
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Portugal (cont.)
usufruct 318-19
conveyance of interest to third party
overview 148-9
development by public institution
hereditary building lease 449
overview 456-7
development of existing building
overview 456-7
dispossession
overview 207-9
possessory remedies 189, 190
quasi-vindicatory remedy 191-2
hereditary building lease
development by public institution 449
execution of 116
grant of 116
land development 411
recognition of 63
land development
hereditary building lease 411
overview 425-6
‘turnkey’ contract 409-10
landowner’s remedies
overview 355-6
usufruct 342-3
lease
assignment 363-4
duration 60, 113-14
execution of 113
expiry 114
grant of 112-13
indefinite duration 114
ordinary and specific notice
114-15
real and personal rights 114-15
repairs and maintenance 214-15, 217
sale in insolvency 158
loan of land
execution of 117
grant of 117
incidence of 117
obligation to maintain
overview 443-4
option to purchase
overview 443-4
repairs and maintenance
lease 214-15, 217
overview 253-7
usufruct 218-19, 220, 221
right of habitation
creation of 115-16
execution of 116
grant of 115
right of use
creation of 115-16
grant of 115

scope of 61-2
sale in insolvency
overview 178-81
sub-lease
consent requirement 364-5
disclosure requirement 365
time limited interests
characteristics 112-17
frequency of use 499
transferred interests
lease 363-4
overview 394-6
sub-lease 364-5
usufruct 366, 367
urban dwellings lease
duration 113-14
usufruct
changes to property 39-40
conversion of interest 318-19
creation of separate right 367
derivation 36
grant of 115
landowner’s remedies 342-3
mines and quarries 274
mortgage 366
repairs and maintenance 39-40,
218-19, 220, 221
transfer of 61

Scotland
‘1991 Act Tenancy’
regulation of 121
agricultural lease
‘1991 Act Tenancy’ 121
crofting tenure 121
regulation of 120
types of 120
agricultural property
enjoyment of fruits 306-10
attachment of interest
overview 181-3
conversion of interest
overview 334-6
conveyance of interest to third party
overview 149-52
crofting tenure
regulation of 121
development by public institution
overview 457-8
development of existing building 457-8
overview 457-8
dispossession
overview 209-10
exploitation rights
regulation of 7
grazing agreements
types of 120
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‘improper liferent’
regulation of 123
land development
long lease 410
overview 426-8
landowner’s remedies
overview 357-8
lease
attachment of interest 369
‘cardinal’ elements 117-18
content of 118
execution of 124
grant of 117
as insolvency asset 370
legal distinction of types 122
recognition of 5, 59-60
regulation of 117
sub-lease 273
termination 118-19
licence
creation of 122
execution of 124
grant of 117
recognition of 59-60
regulation of 122
liferent
duration 123
execution of 124
grant of 117, 122-3
‘improper liferent’ 123
termination 123
limited duration tenancy (LDT)
duration 120
regulation of 120
termination 120
obligation to maintain
overview 444-6
option to purchase
overview 444-6
repairs and maintenance
overview 257-62
residential lease
regulation of 119
sale in insolvency
overview 181-3

‘short limited duration tenancy’

(SLDT)

duration 120

termination 120
sub-lease

termination 273
time limited interests

characteristics 117-24

frequency of use 502
transferred interests

lease 369, 370

overview 396-401

COUNTRY INDEX

South Africa

agricultural lease
standing crops 271-2

agricultural property
enjoyment of fruits 310-11

attachment of interest
overview 183-5

conversion of interest
long lease 317
overview 336-7
usufruct 318-19

conveyance of interest to third party

overview 152-4

development by public institution

overview 458-2

development of existing building

overview 458-2
dispossession

force or fraud 191

overview 210-12

possessory remedies 189

recovery from third person 192

gratuitous loan of land
use of 66
hereditary building lease
grant of 126
land development 410
hereditary land lease
grant of 126
land development 411
land development

hereditary building lease 410

hereditary land lease 411
overview 429-30
landowner’s remedies
overview 359-60
lease
attachment of interest 369
enforcement 132-3
grant of 124-5, 126
as insolvency asset 370

repairs and maintenance 214-15,

217

sale in insolvency 158, 159
loan of land

grant of 126
long lease

conversion of interest 317
obligation to maintain

operation of 433

overview 446
option to purchase

overview 446
personal servitudes

attachment of interest 160
precarium

grant of 125

549
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South Africa (cont.)
repairs and maintenance
lease 214-15, 217
overview 262-7
right of habitation
content of 62
grant of 125
mortgage 367
transferred interests 367-8
right of use
grant of 125
scope of 61-2
sale in insolvency
overview 183-5
sub-lease
consent requirement 365
subrogation
use of 134
time limited interests
characteristics 124-6
frequency of use 502
transferred interests
lease 369, 370
overview 401-5
right of habitation 367-8
sub-lease 365
usufruct 367
usufruct
conversion of interest 318-19
creation of separate right 367
grant of 125
mines and quarries 274
repairs and maintenance 39-40
second usufruct 367
transfer of 61
Spain
agricultural lease
assignment 272, 364
plantations 271
sub-lease 272
agricultural property
enjoyment of fruits 312-15
attachment of interest
overview 185-8
concession grant
development by public institution 450
conversion of interest
overview 337-9
conveyance of interest to third party
overview 154-6
development by public institution
concession grant 450
overview 458
development of existing building
overview 458
dispossession
overview 212-13

possessory remedies 190
recovery from third person 192
hereditary building lease
duration 64
grant of 130
land development 410, 411
recognition of 63
transfer 63
hereditary land lease
duration 65
grant of 129-30
recognition of 64
regulation of 65
scope of 64-5
land development
combined contracts 409
hereditary building lease 410, 411
overview 430
landowner’s remedies
overview 360-2
right of habitation 343
usufruct 342-3
lease
attachment of interest 158, 369
enforcement 133
execution of 127-8
grant of 127
mortgage 364
repairs and maintenance 218
sale in insolvency 158-9
sub-lease 272
loan for use
sale in insolvency 161-2
loan of land
grant of 130-1
obligation to maintain
overview 447
option to purchase
overview 447
personal servitudes
sale in insolvency 160
subrogation 160-1
precarium
grant of 131
repairs and maintenance
lease 218
overview 267-9
usufruct 218-19
right of habitation
grant of 129
landowner’s remedies 343
regulation of 276
transferred interests 367-8
right of use
grant of 129
regulation of 276
scope of 61-2
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COUNTRY INDEX 551
‘sale does not break lease’ usufruct 366, 370
acceptance of 158 usufruct
sale in insolvency changes to property 39-40
overview 185-8 conversion of interest 319
sub-lease derivation 36
agricultural leases 272 expiry 275-6
regulation of 272 grant of 128-9
time limited interests as insolvency asset 370
characteristics 127-31 landowner’s remedies 342-3
frequency of use 500 mines and quarries 274
transferred interests mortgage 366
agricultural leases 364 repairs and maintenance
lease 364, 369 218-19
overview 405-8 transfer of 61
right of habitation 367-8 widows’ rights 9-10
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