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international refugee law. It provides suggestions and recommendations
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global governance of the international refugee protection regime.
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FOREWORD

The end of the Cold War brought with it a range of optimistic assertions,
not least those that expressed confidence that much of the world was
entering into a new period of peace. Building a new global order! was the
declared intent of the American presidency and its foreign policy elite, an
expectation generally embraced not only from within the Organisation
for Economic Co-operation and Development (OECD) countries but by
political leaders of the developing world who saw this as the opportunity
to move beyond the shadow of the Cold War architecture as they asserted
their new-found sense of sovereignty and independence. With this was to
come a dramatic reduction in the number of forced migrants and those
fleeing persecution and domestic upheaval, along with greater capacity in
addressing those in camps and the stateless.

The reality has proven to be somewhat different. Two Gulf Wars
separated by a decade and by father-and-son presidents, Somalia, Iran,
Haiti, Kosovo, Belarus, Chechnya, Darfur, the DRC, North Korea, Zim-
babwe, South Sudan, Nigeria, Liberia, Cote d’Ivoire, Burma, Lebanon,
Gaza, Afghanistan, al-Qaeda, and even the so-called Arab Spring, to name
but some, have proven that state sponsored or supported violence shows
little abatement. The concept of human security and the emerging norms
and UN resolutions on “responsibility to protect” may suggest that there
is growing recognition that the old ideas of the Westphalian state sys-
tem and its concomitant inviolability of sovereignty are under challenge,
but states continue to lead or to lend support for large-scale organized
violence. And with such action comes massive human misery.

Moreover, the global population is on the move, whether as a
result of planned mass violence, anomic violence committed by roving
but organized bands, ecological catastrophes, or systemic economic

! There are many overviews and reflections on this period. For example, see David Dewitt,
David Haglund, John Kirton (eds.), Building a New Global Order: Emerging Trends in
International Security (Oxford University Press, 1993).
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privations.” Refugee camps continue to be a necessary but wholly inad-
equate response to people crossing state borders fleeing persecution and
violence. The internally displaced, forced to relocate as they too become
the victims of such drastic situations, have become a newly recognized
challenge to humanitarian agencies where the UN conventions don’t
readily define such persons or permit intervention within sovereign states.
Floods, droughts, and famines — once a part of the regular and somewhat
traditional, if not predictable, cycle in many parts of the world now
have become both less predictable but more likely and more extreme as
climate change emerges as a systemic part of the course of events, thereby
exacerbating the already difficult issue of how to define and to respond to
“environmental” refugees. And we have yet to consider, in an informed
and analytically rigorous way, the impact of the internal movement of the
millions of individuals in China or in India, or on a lesser scale elsewhere
but for similar reasons, seeking but not finding employment, housing or
food as governments fail to grapple adequately with the implications of
globalization, climate change, and ecological degradation.

Observing that international law, as currently codified, and the UN,
as well as regional institutions as currently established, are inadequate to
these dramatic challenges is not new.’ The tragedy is that, in spite of such
obvious recognition, little in the past twenty years has moved the debate
forward and, more importantly, the practical responses to such current
or anticipated protracted humanitarian crises have not progressed.

The acknowledgment of these very large and troubling concerns moti-
vated a series of conversations involving scholars, practitioners and other
leading experts on international refugee law and its implementation.
York University’s Centre for Refugee Studies took the initial lead, sup-
ported by an outstanding group of colleagues from around the world,
many of them represented in the pages that follow. Out of these efforts
occurred a series of meetings focusing principally upon the 1951 Con-
vention, but with an effort to bring together the knowledge gained from a
principled but always independently critical examination of international

One could easily include transnational organized crime, prevalent now in most parts of
the world, often linked to corrupt government officials and/or the military and police
forces. Human smuggling, drugs, and arms all have both direct and indirect impact on
the vulnerability and dislocation of people, as well as the capacity of governments and
international agencies to act.

For example, see James C. Hathaway (ed.), Reconceiving International Refugee Law (Leiden:
Martinus Nijhoff, 1997) for an early post-Cold War critical examination of the UNHCR
and international law.
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refugee law, international humanitarian law, and international criminal
law.

Tempered by the reflexive appreciation that the statistics which repre-
sent both the metrics and the vastness of the challenges to be faced are no
less daunting for also representing discrete indicators of human suffering
and lost potential, the UNHCR as the principal agency for supervising
the 1951 Refugee Convention may be a necessary but no longer suffi-
cient institutional mechanism for addressing this increasingly complex,
multi-causal, multi-variate, and multi-final phenomenon. The world now
faces a vast array of causes that contribute to displacing large numbers of
people, many, but not all, of whom cross state borders — often more than
once — and who find themselves in protracted situations of extreme vul-
nerability. Furthermore, many of the “hosts” to these people are fragile or
even failed states with limited administrative capacity, so that their own
domestic security is placed in jeopardy, especially when various aspects
of identity politics — ethnicity, tribe, religion, language — transcend those
borders. The internally displaced may pose an even more provocative
challenge to regime security and to international norms, and yet they are,
so far, not well protected through equivalent legal instruments.*

The chapters that follow provide few direct answers; they do, how-
ever, offer the critical reader with much to consider and the outline of
opportunities for those sufficiently engaged to redraw the boundaries of
legal definition, interpretation, and enforcement. This is no easy matter.
We sit at the interstices of a world that struggles with the administrative
convenience and political legacies of the sovereign state, the dynamics
of a marketplace of ideas and wealth accumulation defined in terms of
globalization, and the struggle for individual and community survival in
the midst of dramatic inequalities.

Professor James Simeon, the principal organizer of the series of meet-
ings, including the conference in spring 2010 at York University in
Toronto, that brought together these authors, made reference to the
fact that the gathering was occurring at the sixtieth anniversary of the
1951 Convention relating to the Status of Refugees and the fiftieth anniver-
sary of the 1961 Convention on the Reduction of Statelessness. In a private
communication he wrote: “It is only fitting . . . that one should consider
both the achievements of these international instruments. ..as well as

4 A perusal of Refworld www.unhcr.org/cgi-bin/texis/vtx/refworld/rwmain from the
UNHCR’s website makes it quickly evident how much more complex and challenging
this scourge of modern global affairs is.
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their evolution...and possible limitations, and what the future might
and should hold for these international human rights treaties.” This vol-
ume does just that.

Unfortunately, so much more is yet required. The array of international
humanitarian agencies remains under-resourced. The barriers posed by
the politics of sovereignty remain basically impermeable. The resilience
of legacies, of humanly constructed identities, and of the drive for wealth
accumulation impedes cooperative mechanisms for addressing such dis-
parities. The ability of groups — whether official or ad hoc — to access
and to employ weapons in pursuit of their goals seems not to be reduced.
Although numbers killed in inter-state wars have declined considerably
over the past two decades, sufficient violence and intimidation contin-
ues both across and within boundaries that the numbers of displaced and
forced migrants have increased. And yet international institutions, includ-
ing international law, have yet to adequately address these challenges in
spite of attention and, with the creation of the International Criminal
Court and with the UN recognition of the doctrine of responsibility to
protect, one sees some very modest and tentative movement.

The hope is that this volume, emerging from serious discussion
among highly qualified and committed experts, will contribute to further
developing and promoting legal instruments — both international and
domestic — that establish norms, principles, and procedures that are
accompanied by accepted mechanisms of enforcement. Both those who
receive, as well as those who produce, refugees and others forcibly dis-
placed are culpable. While researchers may not be able to prevent the
tragedies of forced human migration, it is the job of scholars and prac-
titioners alike to contribute to a world that ensures that each individual
can face a future beyond fear.

The chapters that follow make a very modest but significant contribu-
tion to this conversation.

David B. Dewitt*

University Professor & Professor of Political Science,
York University (on leave) and

Vice President, Programs, Centre for International
Governance Innovation, Waterloo, Ontario

* During the period when the conference and related research and meetings occurred that
contributed to this volume, Dewitt was then Associate Vice-President Research, Social
Sciences and Humanities, York University.
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