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  Th is book has three key aims: fi rst, to show how the legal treatment of cohabit-

ing couples has been transformed over the past four centuries, from punish-

ment as fornicators in the seventeenth century to eventual acceptance as family 

in the late twentieth; second, to chart how the language used to refer to cohabit-

ation has changed over time and how diff erent terms infl uenced policy debates 

and public perceptions; and, third, to estimate the extent of cohabitation in earl-

ier centuries. 

 To achieve this it draws on hundreds of reported and unreported cases as well 

as legislation, policy papers and debates in Parliament; thousands of newspaper 

reports and magazine articles; and innovative cohort studies that provide new 

and more reliable evidence as to the incidence (or rather the rarity) of cohabit-

ation in eighteenth- and nineteenth-century England. It concludes with a con-

sideration of the relationship between legal regulation and social trends. 

 Rebecca Probert is Professor of Law at the University of Warwick. She has taught 

family law for over a decade and published widely on both contemporary fam-

ily law and its history.    
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to bear on new and existing areas of law taught in universities. A contextual 

approach involves treating legal subjects broadly, using materials from other 

social sciences, and from any other discipline that helps to explain the oper-

ation in practice of the subject under discussion. It is hoped that this orienta-

tion is at once more stimulating and more realistic than the bare exposition of 

legal rules. Th e series includes original books that have a diff erent emphasis 

from traditional legal textbooks, while maintaining the same high standards 

of scholarship. Th ey are written primarily for undergraduate and graduate stu-

dents of law and of other disciplines, but most also appeal to a wider readership. 

In the past, most books in the series have focused on English law, but recent 

publications include books on European law, globalisation, transnational legal 

processes, and comparative law. 

  Books in the Series 

    Anderson   ,    Schum    and    Twining   :  Analysis of Evidence  

    Ashworth   :  Sentencing and Criminal Justice  

    Barton    and    Douglas   :  Law and Parenthood  

    Beecher-Monas   :  Evaluating Scientifi c Evidence: An Interdisciplinary Framework for 

Intellectual Due Process  

    Bell   :  French Legal Cultures  

    Bercusson   :  European Labour Law  

    Birkinshaw   :  European Public Law  

    Birkinshaw   :  Freedom of Information: Th e Law, the Practice and the Ideal  

    Brownsword    and    Goodwin   :  Law and the Technologies of the Twenty-First Century  

    Cane   :  Atiyah’s Accidents, Compensation and the Law  

    Clarke    and    Kohler   :  Property Law: Commentary and Materials  

    Collins   :  Th e Law of Contract  

    Cowan   :  Housing Law and Policy  

    Cranston   :  Legal Foundations of the Welfare State  

    Dauvergne:     Making People Illegal: What Globalisation Means for Immigration and Law  

    Davies   :  Perspectives on Labour Law  

    Dembour   :  Who Believes in Human Rights?: Th e European Convention in Question  

    de Sousa Santos   :  Toward a New Legal Common Sense  

    Diduck   :  Law’s Families  

    Fortin   :  Children’s Rights and the Developing Law  

www.cambridge.org/9781107020849
www.cambridge.org


Cambridge University Press
978-1-107-02084-9 — The Changing Legal Regulation of Cohabitation
From Fornicators to Family, 1600–2010
Rebecca Probert
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

    Glover-Th omas   :  Reconstructing Mental Health Law and Policy  

    Gobert    and    Punch   :  Rethinking Corporate Crime  

    Goldman   :  Globalisation and the Western Legal Tradition: Recurring Patterns 

of Law and Authority  

    Harlow    and    Rawlings   :  Law and Administration  

    Harris   :  An Introduction to Law  

    Harris   ,    Campbell    and    Halson   :  Remedies in Contract and Tort  

    Harvey   :  Seeking Asylum in the UK: Problems and Prospects  

    Hervey    and    McHale   :  Health Law and the European Union  

    Holder    and    Lee   :  Environmental Protection, Law and Policy  

    Jackson    and    Summers   :  Th e Internationalisation of Criminal Evidence  

    Kostakopoulou   :  Th e Future Governance of Citizenship  

    Lewis   :  Choice and the Legal Order: Rising above Politics  

    Likosky   :  Transnational Legal Processes  

    Likosky   :  Law, Infrastructure and Human Rights  

    Maughan    and    Webb   :  Lawyering Skills and the Legal Process  

    McGlynn   :  Families and the European Union: Law, Politics and Pluralism  

    Moff at   :  Trusts Law: Text and Materials  

    Monti   :  EC Competition Law  

    Morgan    and    Yeung   :  An Introduction to Law and Regulation: Text and Materials  

    Norrie   :  Crime, Reason and History  

    O’Dair   :  Legal Ethics  

    Oliver   :  Common Values and the Public–Private Divide  

    Oliver    and    Drewry   :  Th e Law and Parliament  

    Picciotto   :  International Business Taxation  

    Probert   :  Th e Changing Legal Regulation of Cohabitation  

    Reed   :  Internet Law: Text and Materials  

    Richardson   :  Law, Process and Custody  

    Roberts    and    Palmer   :  Dispute Processes: ADR and the Primary Forms of Decision-Making  

    Rowbottom   :  Democracy Distorted: Wealth, Infl uence and Democratic Politics  

    Scott    and    Black   :  Cranston’s Consumers and the Law  

    Seneviratne   :  Ombudsmen: Public Services and Administrative Justice  

    Stapleton   :  Product Liability  

    Stewart   :  Gender, Law and Justice in a Global Market  

    Tamanaha   :  Law as a Means to an End: Th reat to the Rule of Law  

    Turpin    and    Tomkins   :  British Government and the Constitution: Text and Materials  

    Twining   :  Globalisation and Legal Th eory  

    Twining   :  Rethinking Evidence  

    Twining   :  General Jurisprudence: Understanding Law from a Global Perspective  

    Twining   :  Human Rights, Southern Voices: Francis Deng, Abdullahi An-Na’im, Yash Ghai 

and Upendra Baxi  

    Twining    and    Miers   :  How to Do Th ings with Rules  

    Ward   :  A Critical Introduction to European Law  

    Ward   :  Law, Text, Terror  

    Ward   :  Shakespeare and Legal Imagination  

    Wells    and    Quick   :  Lacey, Wells and Quick: Reconstructing Criminal Law  

    Zander   :  Cases and Materials on the English Legal System  

    Zander   :  Th e Law-Making Process    

www.cambridge.org/9781107020849
www.cambridge.org


Cambridge University Press
978-1-107-02084-9 — The Changing Legal Regulation of Cohabitation
From Fornicators to Family, 1600–2010
Rebecca Probert
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

  The Changing Legal Regulation 
of Cohabitation 

 From Fornicators to Family, 1600–2010  

   REBEC CA   PROBERT    

     

www.cambridge.org/9781107020849
www.cambridge.org


Cambridge University Press
978-1-107-02084-9 — The Changing Legal Regulation of Cohabitation
From Fornicators to Family, 1600–2010
Rebecca Probert
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

University Printing House, Cambridge CB2 8BS, United Kingdom

One Liberty Plaza, 20th Floor, New York, NY 10006, USA

477 Williamstown Road, Port Melbourne, VIC 3207, Australia

314-321, 3rd Floor, Plot 3, Splendor Forum, Jasola District Centre, New Delhi - 110025, India

103 Penang Road, #05-06/07, Visioncrest Commercial, Singapore 238467

Cambridge University Press is part of the University of Cambridge. 

It furthers the University’s mission by disseminating knowledge in the pursuit of  
education, learning and research at the highest international levels of excellence.

www.cambridge.org  
Information on this title: www.cambridge.org/9781107020849

© Rebecca Probert 2012

This publication is in copyright. Subject to statutory exception  
and to the provisions of relevant collective licensing agreements,  
no reproduction of any part may take place without the written  
permission of Cambridge University Press.

First published 2012

A catalogue record for this publication is available from the British Library

Library of Congress Cataloging in Publication data
Probert, Rebecca.
 The changing legal regulation of cohabitation : from fornicators to family,
 1600–2010 / Rebecca Probert.
  p. cm. – (Law in context)
 Includes index.
 ISBN 978-1-107-02084-9 (hardback)
 1. Unmarried couples–Legal status, laws, etc–England–History. 2. Fornication–England–
 History. 3. Unmarried couples–Social aspects–England. I. Title.
 KD771.P78 2012
 346.4201ʹ6–dc23
 2012016084

ISBN  978-1-107-02084-9  Hardback

Cambridge University Press has no responsibility for the persistence or  
accuracy of URLs for external or third-party internet websites referred to in  
this publication, and does not guarantee that any content on such websites is,  
or will remain, accurate or appropriate.

www.cambridge.org/9781107020849
www.cambridge.org


Cambridge University Press
978-1-107-02084-9 — The Changing Legal Regulation of Cohabitation
From Fornicators to Family, 1600–2010
Rebecca Probert
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

  Contents    

  List of fi gures   page   x  

  Acknowledgements     xi    

     1     Introduction     1 

  Defi ning and describing cohabitation     4  

  Believing themselves to be married?     8  

  Th e extent of cohabitation in past times     14  

  Th e scope and structure of the book     20   

     2     ‘Fornicators’: the punishment of illicit sex, 1600–1760s     24 

  Punishing sex outside marriage     26  

  Th e rarity of cohabitation     33  

  Restoration rakes and libertines     40  

  ‘Cohabitation’ contracts in the secular courts     43  

  Conclusion     49   

     3      No Name : law, morality and precedent in the long 
nineteenth century, 1770s–1900     52 

  What name?     54  

  Big claims and small numbers     57  

  Passing as married?     76  

  Were cohabiting couples ever treated as if they were married?     85  

  Promises of provision: the law’s approach     89  

  Divorce and cohabitation     102  

  Conclusion     106   

     4     ‘Unmarried wives’ in war and peace, 1900–1927     109 

  High theory and limited practice     111  

  Responding to reality     115  

  Wartime emergencies     121  

www.cambridge.org/9781107020849
www.cambridge.org


Cambridge University Press
978-1-107-02084-9 — The Changing Legal Regulation of Cohabitation
From Fornicators to Family, 1600–2010
Rebecca Probert
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Contentsviii

  Peacetime emergencies     127  

  Th e disappearance of the ‘unmarried wife’ from 

 the statute book     129  

  War babies and returning soldiers     131  

  Conclusion     133   

    5     ‘Living in sin’: concerns and changes, 1928–1963     135 

  Ideas, attitudes and practices     139  

  Changing behaviour     143  

  Facilitating (re)marriage     149  

  Th e preference for the married family     154  

  State recognition: entitlements and 

 disqualifi cations     158  

  Th e appearance of ‘common-law wives’     162  

  Conclusion     164   

    6     ‘Stable illicit unions’: cohabitation and the 
reform of divorce, 1963–1972     165 

  How many cohabiting couples were barred from marrying?     166  

  Did cohabiting couples regularise their unions 

in the wake of divorce reforms?     174  

  Divorce as a reason  for  cohabitation     177  

  Conclusion     183   

    7   ‘Common-law wives’: the creation of 
the myth, 1973–1979     184 

  Charting the rise of cohabitation     186  

  Visibility and acceptability     188  

  Setting up home     193  

  From ‘living in sin’ to ‘common-law marriage’     196  

  Legal change and the creation of the common-law marriage myth     200  

  Th e impact of change     217  

  Conclusion     219   

    8     ‘Live-in lovers’: under the Tories, 1979–1997     221 

  Th e accelerating rise of cohabitation     224  

  Th e stalling of momentum     231  

  Continuing incentives to cohabit     241  

www.cambridge.org/9781107020849
www.cambridge.org


Cambridge University Press
978-1-107-02084-9 — The Changing Legal Regulation of Cohabitation
From Fornicators to Family, 1600–2010
Rebecca Probert
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Contentsix

  Cohabitants as parents     244  

  Th e ‘Live-in Lovers’ Bill     250  

  Conclusion     253   

    9     ‘Partners’: New Labour and neutrality, 1997–2010     255 

  Continuing legal uncertainties, 

 omissions and limitations     258  

  Cohabitation today: diffi  culties in interpreting the 

 demographic evidence     262  

  Reform deferred     267  

  Fuelling the common-law marriage myth     272  

  Conclusion     275   

    10     Conclusion       277    

     Index     283    

www.cambridge.org/9781107020849
www.cambridge.org


Cambridge University Press
978-1-107-02084-9 — The Changing Legal Regulation of Cohabitation
From Fornicators to Family, 1600–2010
Rebecca Probert
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

  1.1     Sex outside marriage   page   5  

  1.2     Proportion of births outside marriage, 1600–2010     17  

  3.1     Westmorland 1787; proportion of marriages traced by parish     66  

  5.1     Marriage, cohabitation and births outside marriage, 1930–1965     146  

  8.1     Number of births outside marriage, 1971–2001     232     

 

  Figures    

www.cambridge.org/9781107020849
www.cambridge.org


Cambridge University Press
978-1-107-02084-9 — The Changing Legal Regulation of Cohabitation
From Fornicators to Family, 1600–2010
Rebecca Probert
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

 Acknowledgements   

 Th is book originated in a research paper that I wrote for Stephen Cretney many 

years ago – although its roots lie even further back, in the time that I spent at 

the Law Commission working on the home-sharing project in the mid 1990s, in 

the Saturday mornings in the local record offi  ce with my parents in the 1980s, 

or perhaps even in my teenage reading of the novels of Georgette Heyer, with 

their rich and varied vocabulary for describing non-marital (if usually ‘visit-

ing’) unions. 

 It has therefore taken shape over a very long period, and I am very grateful to 

all my colleagues and friends who have taken time over the years to comment 

on draft s, argue various points or provide a sounding board for ideas. I am very 

grateful to all of them, but particularly to Rosemary Auchmuty, Anne Barlow, 

Samantha Callan, Gillian Douglas, Antony Dnes, Mary Hayes, Judith Masson, 

John Snape and Catherine Williams. Special thanks are also due to Stephen 

Cretney (for directing me to relevant archival sources when I fi rst began to 

look at the area) and to Jo Miles (for many discussions and also for organising 

accommodation in Trinity College to enable me to spend several days in the 

University of Cambridge library reading  Cosmopolitan  and  Woman ). 

 Th e University of Warwick has an excellent scheme to promote undergradu-

ate research, and I would like to record my thanks to a number of students who 

have provided assistance with diff erent parts of the book. Chris Evans helpfully 

researched the reports of tax laws in the 1970s and 1980s; Joanna Harwood was 

characteristically meticulous in tracking down the truth about where people were 

living before they married; Penny Lewis carried out an exhaustive survey of refer-

ences to ‘cohabitation’ in  Th e Times ; and Charlotte Kelloway provided an invalu-

able analysis of media attitudes towards cohabitation in the twenty-fi rst century. 

 I am fortunate to belong to a book group who have been extremely support-

ive, regularly falling in with my suggestions of novels with cohabiting protago-

nists or suggesting further reading, and I would like to thank Jane Bryan, Mary 

Ann Stephenson, Lorraine Talbot, Emma Watt and Rachel Webb for many 

stimulating discussions. I am also fortunate to have the support of my local 

Soroptimist group, and its members have provided much fascinating detail on 

life in earlier decades, with particular thanks going to Ann Barton (who actu-

ally read a very lengthy early draft  of what are now  Chapters 6  and  7 ), Jane 

www.cambridge.org/9781107020849
www.cambridge.org


Cambridge University Press
978-1-107-02084-9 — The Changing Legal Regulation of Cohabitation
From Fornicators to Family, 1600–2010
Rebecca Probert
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press

Acknowledgementsxii

Beckett, Eileen John, Andrea Kingston, Kit Lawry and Di Nash. I would also 

like to thank Stevie Muir for her insightful questions! 

 Stephen Waddams, Andrew Hayward and Prince Saprai all provided extremely 

helpful comments on early contracts, discussed in  Chapters 2  and  3 , Simon 

Duncan provided invaluable feedback on what are now  Chapters 5  to  7 , and Chris 

Barton and Stephen Gilmore both provided very useful feedback on  Chapter 8 . 

Papers on diff erent parts of the book have been presented at the Universities of 

Aberystwyth, Bristol, Cambridge, Cardiff , Chester, Keele, Kent, London, Reading, 

Sheffi  eld, Southampton, Staff ordshire, and Sussex, as well as to the Society 

of Genealogists, Cumbria Family History Society, and the Family Mediators 

Association, and I am grateful to all concerned for the helpful comments. 

 John Black very kindly provided me with a copy of his chapter from his Ph.D. 

thesis ‘Illegitimacy and the Urban Poor in London, 1740–1830’ (unpublished 

Ph.D. thesis, Royal Holloway, 1999), and with the transcripts of settlement 

examinations for St Mary-le-Strand. Kathleen Kiernan was also extremely 

helpful and provided me with a copy of her unpublished LLM dissertation, 

while a chance conversation with genealogist Linda Anderson alerted me to the 

Lancashire Parish Clerks Project, which was extremely useful in carrying out 

the cohort study of Salford. 

 Th e research has also entailed visiting numerous archives and librar-

ies, and I would like to thank all of the helpful staff  at the National Archives, 

the Bodleian Library, the British Library, Cambridge University Library, the 

Institute for Historical Research, the University of London Library, the London 

Metropolitan Archives, the Family Records Centre, the Guildhall Library, the 

Society of Genealogists’ Library, the Centre for Buckinghamshire Studies, 

Carlisle Record Offi  ce, Chester Record Offi  ce, Hertfordshire Archives and Local 

Studies, Kendal Record Offi  ce, Lichfi eld Record Offi  ce, Northamptonshire 

Record Offi  ce, Oxfordshire History Centre, the Centre for Oxfordshire Studies, 

and Warwickshire County Record Offi  ce. Steve Parton and Emma Crowley of 

the IBA Archive at the University of Bournemouth were particularly helpful 

when I was trying to track whether  Robin’s Nest  had needed special permission 

in order to be broadcast, and Kathleen Dickson and the obliging staff  at the BFI 

Viewing Services allowed me to spend an aft ernoon viewing an entire series of 

 Rings on their Fingers . 

 Finally, my wonderful husband (and former cohabitant) Liam D’Arcy-Brown 

has off ered support and constructive criticism over the entire period. Many of 

the ideas explored in the book have emerged over Saturday-night pizza, and the 

large number of cohort studies refl ects his willingness for our holidays to be 

spent in record offi  ces. Th is book could not have been written without him. 

 It is, however, to my parents that I dedicate it – for it has been so long in the 

writing that they were there for the start of the process, but not for the end. To 

them I owe more than I can say. 

    

www.cambridge.org/9781107020849
www.cambridge.org

