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PREFACE

Legal theory is inherently comparative and polemical (in the word’s orig-
inal sense). Legal theories inevitably define themselves in relation to and
in the struggle with other approaches. International legal theory is no dif-
ferent in this respect. As with any comparison, this is only possible to the
extent that there is a common set of standards against which similarities
and commonalities are measured. Yet, both in general jurisprudence and
in international legal theory, it is positivism itself which has for a number
of decades been the standard of reference against which theories are com-
pared. In other words, legal positivism has long played a structural role
in theoretical debates about law. Yet, surprisingly, this central standard
of reference of contemporary legal theoretical debates has itself remained
undefined and in constant flux. ‘Positivism’ has been ascribed so many
different meanings that it has endangered the intelligibility of theoretical
debates. The present volume was envisaged, written and edited against the
backdrop of this dialectic tension between the near-definitional role of
international legal positivism on the one hand, and the large measure of
vagueness about what, exactly, ‘positivism(s)’ mean(s), on the other. The
chapters of this book primarily reflect on the various possible meanings
attributed to ‘international legal positivism’ and how all these variants of
legal positivism have been related to other approaches, as well as applied
to concrete legal problems.

This volume, the first study of the twenty-first century on the meanings
and the cognitive, definitional and didactic roles of legal positivism in
international law, is particularly unique, as all authors of this volume
have been influenced (in very different ways) by the last two decades of
critical thinking about international law. This is why the book should not
be misunderstood as an attempt to proselytise for legal positivism. Rather,
many of the arguments in this volume are perhaps better understood as
a set of (sometimes self-)critical reflections about what we have made of
the idea of legal positivism, i.e. how this idea has been used in arguing
within, defining and structuring international legal theory. This reflexive
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x preface

framework explains why the views expressed in the following chapters
are very diverse and occasional clashes occur. Critical engagement and
debate within the book was encouraged as far as possible. This book can
thus also be seen as an exhibition of the immense diversity of views about
the meanings, relations and uses of international legal positivism in the
twenty-first century.

It will not come as a surprise that organising a debate where people –
each of them with a fundamentally different understanding of (inter-
national) law – are meant not to talk past one another, but engage in a
common intelligible reflection, requires much effort. In these times, dom-
inated as they are by economic considerations, it will surprise the reader
even less to hear that material and financial support, both from within
and outside the university, is a conditio sine qua non for such a project
to succeed. This book and the organisation of an authors’ workshop in
Amsterdam in November 2011 would not have been possible without the
tremendous investment of many people, as well the financial support of
institutional partners. A preface always is also an opportunity for the edi-
tors to express their gratitude to those without which the project behind
such a book would not have been possible.

Our first and foremost thanks go to all those who agreed to participate
in this project in the capacity as authors of a chapter. Even where (for
various reasons) a colleague did not participate to the end, their influence
still made itself felt in more informal ways. A conversation among the
contributors that proved most fruitful started even before the delivery of
chapters. The editing process itself was a journey of discovery for every-
one involved and the end product seems to provide sufficient evidence
that both the editors and contributors were on this journey together. This
project would not have been possible without the financial and organisa-
tional support of a number of institutions. Foremost among these is the
Deutsche Forschungsgemeinschaft (German Research Council), which
very generously and courageously invested in a project most unusual
for German legal scholarship. The Koninklijke Nederlandse Akademie
van Wetenschappen (Royal Dutch Academy of Sciences) supported the
authors’ workshop in November 2011.

Our home institutions, past and present – the Universiteit van Ams-
terdam, the Friedrich-Alexander-Univeristät Erlangen-Nürnberg, the
Albert-Ludwigs-Universität Freiburg and the University of Manchester –
all provided an optimal institutional setting for the preparation and exe-
cution of the project. A first series of thanks go to those who facilitated
the project in Amsterdam, and especially to André Nollkaemper for his
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preface xi

support, to the members of the Amsterdam Centre for International Law
who, sometimes anonymously, contributed to the discussion, and to all
those who made the Amsterdam workshop possible at that end. We would
also like to thank Matthias Jestaedt for granting an unusually large mea-
sure of freedom and for turning the rigid German system into a strong
system of support for all within the Lehrstuhlfamilie. We would also like
to thank colleagues at the Hans-Kelsen-Forschungsstelle for their help
and attention.

A large number of colleagues have supported this endeavour with-
out being formally involved. There are too many to thank them all, but
we would like to highlight the input by a few: Erik Breuker, Anne van
Mulligen, Anne Peters, Rike Sinder and Martine van Trigt. Finally, two
anonymous reviewers for Cambridge University Press provided valuable
insight and guidance in their readers’ reports. The very arduous task of
editing this volume and running the project – including the tedious but
incredibly important bits – would not have succeeded were it not for
our very own editorial team: Kate Brookson-Morris, Malte Feldmann,
Clarissa Henle, Vanessa Meißner, Brendan Plant and Camilla Schiefler.
Their hard work, invaluable collaboration and patience in trying times
made this project possible in the first place.
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