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a nd Fa mily l aw

Child and family law tells us much about how a society operates, since 
it touches the lives of everyone living in that society. in this volume, 
national experts examine child and family law in thirteen countries – 
australia, Canada, China, india, israel, malaysia, the netherlands, new 
Zealand, norway, russia, Scotland, South africa and the united States. 
each chapter identifies the imperatives and influences that have prevailed 
to date, and offers informed predictions of how the law will develop in 
the years to come. a common chapter structure facilitates comparison of 
the jurisdictions, and in the introduction the editor highlights common 
trends and salient differences. The Future of Child and Family Law there-
fore provides practitioners, academics and policymakers with access not 
just to an overview of child and family law in a range of countries around 
the world, but also to insights into what has shaped it and options for 
reform.

el a i n e e .  su t h er l a n d is Professor of Child and Family law at the 
School of law, university of Stirling, Scotland, and Professor at lewis 
and Clark law School, Portland, oregon, uSa.
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xv

P r e F a C e

The stimulus for this volume was the realisation that a tribute to the 
 contribution of Professor eric m. Clive to child and family law – in 
Scotland and internationally – was long overdue.

like many with outstanding talent and accomplishments, eric is 
modest, preferring to get on with the project at hand with energy and 
dedication, but without the fanfare that often accompanies the work of 
those with larger egos. if anything, eric’s very modesty made it all the 
more important to recognise his contribution. however, it also presented 
a dilemma: would he be comfortable with a tribute? in the attempt to 
resolve the dilemma, i approached eric’s wife, Kay, seeking her advice. 
her insight proved invaluable since she suggested that he would want 
any tribute to be ‘useful’. Building on that test – usefulness – the idea 
began to take shape for a book that would assist scholars, policymakers 
and pra ctitioners around the world in understanding the imperatives and 
 challenges that have driven child and family law to its present position 
and to offer insights into what was likely to drive it forward in the future.

happily, such a volume reflects many aspects of eric’s own work: his 
scholarship; his commitment to law as an instrument for improving the 
lives of those it serves; his involvement in law reform; and the national 
and international nature of his contribution.

Eric M. Clive: a brief biography

Born in Stranraer, Scotland, eric graduated ma, llB (with distinction) 
from edinburgh university and joined the legal profession in Scotland as 
a solicitor. however, the call of academia was strong and, after an llm at 
the university of michigan law School, he took up his first appointment 
in the Faculty of law at the university of edinburgh in 1962, becoming 
Professor of Scots law in 1977. during this time at edinburgh, he gained 
a reputation as a fine scholar, motivating teacher and delightful colleague. 
he also deepened and broadened his study of law, travelling to the united 
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States with Kay and their children to earn an SJd from the university of 
Virginia law School. it was at edinburgh that he wrote the first edition of 
his seminal work, The Law of Husband and Wife in Scotland.1

as many of his early publications reflect,2 eric has a passion for 
improving the law, something signalled in ‘Scottish Family law’, which 
appeared in a volume of essays, Independence and Devolution: The Legal 
Implications for Scotland,3 in 1976, when a devolved Scotland was only 
an aspiration. in his essay he envisaged ‘a family law code that would be 
the envy of the western world’, being secular, egalitarian and consumer-
oriented.

in 1981 eric was appointed to the Scottish law Commission, where he 
worked for nineteen years, becoming its longest serving commissioner. 
it would be no exaggeration to say that, during this time, he transformed 
the face of Scots child and family law, crafting his ideas for law reform into 
draft legislation, much of which made its way onto the statute book. his 
work ranged widely and included reform of the law on illegitimacy, cap-
acity of children and young people, parental responsibilities and parental 
rights, marriage, cohabitation, aliment (maintenance), matri monial prop-
erty and divorce.4 Particularly noteworthy, not least because it is viewed 
with such admiration in Scotland and abroad, is the approach he devised 
to financial provision on divorce (now applied to civil partnership dissol-
ution as well). while his dream of codification has yet to be realised fully, 
the blueprint for a child and family law code that he drafted will doubtless 
be used as the foundation of the code that will, in all likelihood, emerge in 
the fullness of time.

it was while he was at the Commission that eric was able to pursue 
another passion – improving the content and operation of the law in the 

1 1st edn with John G. wilson, 1974; 2nd edn 1982; 3rd edn 1992; 4th edn 1997, edinburgh: 
w. Green.

2 Two examples are offered by way of illustration. in ‘legal aspects of illegitimacy in 
Scotland’ 1979 SlT (notes) 233, eric demonstrated the injustice and absurdity of 
 classifying children as legitimate or illegitimate, something that was to prove instru-
mental in the eventual abolition of the status of illegitimacy in Scotland. ‘marriage: an 
unnecessary legal Concept?’ in John m. eekelaar and Sanford n. Katz (eds.), Marriage 
and Cohabitation in Contemporary Societies (london: Butterworths, 1980), pp. 71–81, 
questioned the legal system’s need for a concept of marriage, a radical idea in 1980, mak-
ing this work an essential reference point for subsequent scholarly discussion around the 
world.

3 John P. Grant (ed.), edinburgh: w. Green, 1976, pp. 162–74.
4 This work resulted in discussion Papers and reports published by the Scottish law 

Commission and they can be found at: www.scotlawcom.gov.uk/about-us/. many of eric’s 
recommendations led, of course, to legislation.
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Preface xvii

international arena. again, this aspect of eric’s interests was signalled 
early in his career when he became a founder member of the international 
Society on Family law, contributing the chapters on Scotland for the 
early volumes of the International Survey of Family Law and present-
ing thought-provoking papers at the Society’s international conferences. 
while at the Scottish law Commission, eric also headed the united 
Kingdom delegation to the hague Conference on Private international 
law, working on what became the hague Convention on Children5 and 
the hague Convention on the Protection of adults.6

Thus far, eric’s contribution to child and family law has been high-
lighted, as befits this volume. however, his interests were never confined 
to these fields and his work has always ranged very much more broadly. in 
1965 he had the foresight to realise that journalists might benefit from an 
accessible explanation of the law and how it affected them and, along with 
a journalist, he published the first edition of Scots Law for Journalists,7 now 
in its eighth edition.8 nor was his work at the Scottish law Commission 
confined to child and family law and he drafted law reform proposals on 
such diverse matters as contract, succession (inheritance), evidence, sale 
of goods, unjustified enrichment and leases. he also found time to work 
on A Draft Criminal Code for Scotland with Commentary.9

after retiring from the Commission, ‘retirement’ was simply not an 
option for eric and he became a member of the Commission on european 
Contract law and chair of the editing Group for Part iii of its ‘Principles 
of european Contract law’.10 This led to membership of the Study Group 
on a european Civil Code where eric ended up playing a leading role in the 
drafting and editing process.11 more recently eric has been a member of 

 5 Convention of 19 october 1996 on Jurisdiction, applicable law, recognition, 
enforcement and Co-operation in respect of Parental responsibility and measures for 
the Protection of Children, hCCh no. 34.

 6 Convention of 13 January 2000 on the international Protection of adults, hCCh no. 
35.

 7 with George watt, edinburgh, w. Green, 1965. eric was involved in four further edi-
tions of the book.

 8 rosalind mcinnes, Scots Law for Journalists, 8th edn (edinburgh: w. Green, 2010).
 9 with Christopher Gane, Pamela Ferguson and alexander mcCall Smith, published as a 

consultation paper by the Scottish law Commission, September 2003, at: www.scotlaw-
com.gov.uk/publications/consultation-papers-and-other-documents/.

10 See ole lando, eric Clive, andré Prüm and reinhard Zimmermann, Principles of 
European Contract Law Part 3 (alphen aan den rijn: Kluwer international, 2003).

11 See Christian von Bar, eric Clive and hans Schulte-nölke, Principles, Definitions and 
Model Rules of European Contract Law (Draft Common Frame of Reference) interim 
outline edition (munich: Sellier, 2008); Christian von Bar, eric Clive and hans 
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Prefacexviii

the european Commission’s expert Group on Contract law whose work 
has formed the basis for the Proposal for a regulation of the european 
Parliament and of the Council on a Common european Sales law pub-
lished by the european Commission on 11 october 2011.12

eric is a fellow of the royal Society of edinburgh and, in recognition 
of his services to law reform, he was made a CBe (Commander of the 
British empire) in 1999. he was awarded an honorary doctorate by the 
university of osnabrück in 2008. eric is currently a visiting professor at 
the School of law, university of edinburgh, and continues to research 
and write. always a person to move with the times, he is a major contribu-
tor to the european Private law news blog.13

The goals and methodology of the volume

The goal of this book, then, was not simply to provide a discussion of the 
content of child and family law in the various countries and jurisdic-
tions. rather, contributors were invited to identify the imperatives and 
challenges that have driven the law to its current position and to offer 
insights into what is likely to drive it forward in the future. Thus it was 
that i approached a number of the leading child and family law scholars 
from around the world, many of them long-standing friends of eric – in 
australia, Canada, China, england and wales, india, israel, malaysia, the 
netherlands, new Zealand, norway, russia, South africa and the united 
States. all welcomed the opportunity to contribute to a volume honour-
ing eric.

in order to aid comparison between jurisdictions (again, part of being 
‘useful’), it was important that each chapter should adopt a broadly simi-
lar approach. yet it is a fundamental feature of child and family law that it 
reflects the society in which it operates and, indeed, one goal of the book 
was to highlight different imperatives and different solutions to similar 
challenges, as well as common ground. accordingly, each contributor 
was provided with a template, outlining chapter structure and content, 

 Schulte-nölke, Principles, Definitions and Model Rules of European Contract Law (Draft 
Common Frame of Reference) outline edition (munich: Sellier, 2009); and Christian von 
Bar and eric Clive, Principles, Definitions and Model Rules of European Contract Law 
(Draft Common Frame of Reference), 6 volumes (munich and oxford: Sellier and oxford 
university Press, 2009).

12 Com (2011) 635 final.
13 The blog is located on the School of law, university of edinburgh website, at: www.law.

ed.ac.uk/epln/.
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Preface xix

and a worked example of its application in the form of the draft chapter 
on Scotland, being eric’s (and my own) native jurisdiction. The request 
to contributors was to aid comparisons by following the template, sub-
ject to a degree of latitude that would enable each to exercise discretion 
in reflecting developments and priorities in the particular jurisdiction. 
Since academics tend to be fiercely independent, if not downright rebel-
lious, this approach involved something of an act of faith. any (slight) 
fears proved to be unfounded since the contributors accepted the reasons 
behind the modus operandum and embraced the task enthusiastically. 
Sadly, personal circumstances prevented completion of the chapter from 
england and wales.

Thanks

my heartfelt thanks go to all the contributors for giving of their time and 
very considerable talents in writing chapters that i hope will be land-
marks in their own countries and serve the international community 
well. That they did so with such grace and efficiency is a tribute to their 
professionalism.

i am enormously grateful to all the staff at Cambridge university Press 
and, in particular, to Finola o’Sullivan for having faith in the project and 
for her support and guidance throughout the process of bringing it to 
fruition.

For my part, it has been a privilege and an honour to have the oppor-
tunity to pay tribute to one aspect of eric’s career to date and to do so 
in cooperation with such a wealth of talent from around the world. in 
the process i have learned an enormous amount, not simply about the 
substantive law in the respective jurisdictions, but, perhaps more sig-
nificantly and in line with the goals of the volume, have gained valuable 
insights into how it came to take its present form and the imperatives that 
are likely to shape it in the years ahead.

doubtless there will be other tributes to eric’s work in the future. For 
now, i hope that he will regard this volume as recognition of his work in 
a field to which he has made such an enormous contribution and that he 
will judge it as passing the crucial test: that it is ‘useful’.
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