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Preface

Property makes people’s blood boil, although in different ways for people
with property and people without it. Property law makes people’s eyes glaze
over, for property is encrusted with ancient formalities and arcane language.
Property is at once a red-hot topic and a sleeper, a subject central to our polit-
ical and social lives and Exhibit I in the pantheon of legal formalism.

When asked several years ago to teach the first-year Property Law course, |
readily agreed. I wanted to see whether the ideas I had developed over a dozen
years of teaching Tort Law would help remove property’s political patina and
the shroud of legal formalism. In the torts course, I had developed a way of
thinking about one individual’s responsibility for the well-being of others — a
theory of private law that might be of value in understanding property law.
Indeed, the more I read and taught, the more [ realized that the way to defang
and demystify property law was to reorient the field to understand it as one
about how individuals ought to treat one another if they are to form an authen-
tic community. Just as tort law is often (but not exclusively) about the rules
of the road (and therefore about the rules governing open access property),
property law concerns the rules governing the allocation and governance of
resources in other ownership forms. I also realized that, unlike in tort law, I
had to develop a theory of how individuals in a community, functioning as a
group of individuals through their state, ought to think about their individual
well-being in light of their collective well-being. Although tort law, drawn as it
is from interpersonal relationships, rarely raises issues of collective well-being
and collective will, property law must confront the relationship between the
individual and the society in which individuals interact.

This book results from that exploration. Starting from the well-grounded
notion that property law is about the relationship between individuals regard-
ing things, whether owned privately or in common, [ offer this account of how
we might think about and justify what the law expects of individuals and a
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X Preface

community of individuals in property relationships. My account is based on a
theory of social morality, by which [ mean the way individuals interact when
they would act morally, private owner to nonowner, private owner to private
owner, among common owners, and between the community (represented
by its state) and a private owner. It is a theory of ownership because it is a the-
ory about which decisions of owners are worthy of respect by the community
and which decisions by the community are worthy of respect by individuals.
It is a theory of responsibility with respect to resources because it reveals how
individuals ought to think about each other’s well-being when they, and their
community, have conflicts over resources.

The book has three parts. Part I presents a theory of private law as it per-
tains to property — a theory about what each individual can expect from other
individuals when disputes arise over resources. I lay out four propositions
that, taken together, provide a framework for addressing conflicts over prop-
erty in private law and for determining when individuals are acting morally
as they work out resource conflicts. In Part II, I apply that framework to sug-
gest how we might think differently about the central areas of the private law
of property: exclusion, nuisance, concurrent decision making, and temporal
coordination.

The theory developed in Parts I and 11 is a theory of the obligations of one
individual to other individuals. It is a theory of responsibility because it identi-
fies the obligations that are categorical as between free and equal individuals.
[t is also a consequential theory because it acknowledges that individuals must
take into account some (but not all) consequences when deciding how to ful-
fill their responsibilities. This integration of the deontic and the consequential
relies on a distinction between the methodology an individual who would act
morally would use to think about his or her relationships with other individu-
als (the deontic) and the kinds of considerations that are relevant when the
individual employs that method (the consequential). The categorical obliga-
tion is the obligation to act as one would if one had used a method of mak-
ing decisions that is agnostic as to the decision maker’s ends. The method
itself determines which consequences the ideal decision maker may not take
into account and the weight to be given the factors the ideal decision maker
must take into account. I also show how individuals ought to reconcile their
responsibilities to others with the consequences of their decisions when the
two appear to conflict.

Part I1I focuses on the relationship between the individual and the commu-
nity of individuals as represented by their state. Property is a part of a complex
and evolving social and political system that shapes the rights and limitations
of ownership and the relationship between ownership and the well-being of
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Preface xi

the community. Whereas Parts [ and Il model the proper social relationship
between individuals, Part III models the proper social relationship between
the individual and the community of individuals acting through their state.
Like its earlier counterparts, Part I11 is also a theory of bilateral relationships,
for it models the relationship between the individual and the community as
one of bilateral responsibility. It too is a theory of moral decision making,
for it too describes the kind of considerations that govern decision making
about resources when the individual and the community interact, including
both limitations on owners (imposed by the state) and limitations on the state
(imposed by the concept of property). Just as Parts I and II chart the content
and limits of property rights in private law, Part IlI charts the content and lim-
its of property rights when subjected to the will of the community through the
state’s legislative power.
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