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linkage of countries, 166
mixed systems, 87
Roman law and, 68
society in relation, 138—40
terminology, 41-2
transplantation, 42, 202-3
as vertically divided system, 91
civil litigation
access to justice, 135-6
alternative dispute resolution, 128
legal anthropology, 306
personnel involved in, 132-6
rates of, 128-32
socio-legal comparative research, 127-8
civil proceedings, civil/common law
comparison, 51-2
classification of legal systems see legal systems
codification of laws, civil/common law
comparison, 44—8
Cohen-Tanugi, Laurent
on civil litigation, 127
Cohn, Margit
typology of legal transplants, 198, 200
Collins, Hugh
on civil law and Cartesian logic, 99
colonialism
and codification of laws, 44
and legal transplants, 42, 43, 78-9, 83,
205-7
post-colonial transplants, 207-11 see also
non-colonial countries
commercial law
aggregated data, 182-6
application in social context, 136-8
in causal relationship with social change,
138-40
codification, 44
ease of doing business ranking, 183
parallel systems, 92
socio-legal comparative research,
136
transnational law, 249, 250, 251-5
vertically divided systems, 90—1

Common Core project
functionalism and universalism within,
31-3
good faith study, 61
common law systems
civil law systems compared see civil/
common law comparison
classification, 77-80, 83, 98-9
codification, 44-6
comparison between, 16
dominance of, 41
English law and US law contrasted, 65-8
historical origins, 43
Islamic law compared, 80, 305
legal scholarship’s role, 48
linkage of countries, 166
rationality of, 305
Roman law and, 68
society in relation, 138—40
superiority of, 235
terminology, 41-2
transplantation, 43
company law
application of, 137-8
convergence of laws, 191, 233-8, 23940,
241-2
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translation of foreign legal terms, 17-18
universalism see universalism
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approach, 290-1
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classification, 90
convergence of laws, 234-8, 240

law and politics, 114-15
length of constitution, 161
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suitability for study, 28
transnational law, 250
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contract law
application of, 136-7
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conclusions as to comparison, 63—4
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contractual remedies, 62-3
general comparisons, 58—9
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on legal transplants, 198—9
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civil proceedings, 51-2
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conclusions as to comparison, 58
judges, 50-1, 52-3
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judgments, 57-8, 161—4
juries, 51
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judges
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imprisonment and political economy in
relation, 144
law and culture, 102-3
legal anthropology, 307
opinion surveys, 177
socio-legal comparative research, 136
universal concepts of, 100
‘critical comparative law’
‘deep-level’ approaches distinguished, 98
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meaning of, 108-9
critical policy evaluation see comparative
method
cross-border law see law across borders
cultural understanding of legal systems, 302—5
culturally embedded law
‘law and development’ in relation, 2767
normative approaches, 104-5
positivist approaches, 101-3 see also legal
culture
culture and legal mentalities, 309-11
Curran, Vivian Grosswald
on ‘immersion’ in foreign law, 106
on universality, 29
customary law and Western legal tradition,
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on court systems, 14
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legal anthropology, 307
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analytical approach to comparative law, 5-6

classification of legal systems, 79

on correct perspective, 16—17

on critical policy evaluation, 22
de Soto, Hernando
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de Tocqueville, Alexis

on legal and political institutions, 293—4
death penalty see criminal law
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98-101

legal pluralism, 107-8

meaning of, 98
Deffains, Bruno

on trust in judicial institutions, 177
Delmas-Marty, Mireille

on transnational law, 258
Demleitner, Nora

on critical comparative law, 110
Derrett, Duncan

classification of legal systems, 77, 79
Descartes, René

Cartesian logic and civil law systems, 99
description of laws see comparative method
developing countries

aggregated data, 180

civil litigation, 128

suitability for study, 16, 36

Western law compared, 27-8 see also ‘law

and development’

Dezalay, Yves

on legal transplants, 208

on transnational commercial law, 255
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dispute resolution see civil litigation
Djankov, Simeon

quality measurement of courts, 174—6

on quality of rules, 1701
Doh Chull Shin

on public attitudes to government, 311
domestic laws see national laws

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107003750
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press
978-1-107-00375-0 - Comparative Law
Mathias Siems

Index

More information

406 Index

Draft Common Frame of Reference (DCFR)
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distinctiveness, 74
influence of, 43—4
journal references to ‘English law’, 155-6
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national implementation of laws, 156-7,
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Foster, Nick

on law and society, 139
Frankenberg, Giinter

on convergence of laws, 235

on critical comparative law, 110
Fraser Institute

use of aggregated data, 179-80
Freedom House

Freedom in the World report, 173
French law

classification, 77

codification, 44

in comparative law books, 16

influence of, 43—4

journal references to ‘French law’, 155-6

legal scholarship’s role, 48

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9781107003750
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press
978-1-107-00375-0 - Comparative Law
Mathias Siems

Index

More information

407 Index

as mixed system, 88—9

society in relation, 124

statutory interpretation, 45

translation into English, 18

as vertically divided system, 90, 91
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on civil litigation rates, 132
on similarities and differences between
systems, 160—1
Glendon, Mary Ann
on interdisciplinary dimension of
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Glenn, Patrick
classification of legal systems, 79, 84-5, 93
on legal transplants, 202
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global comparative law
author’s analytical approach, 190
legal transplants see legal transplants
meaning of, 189-90
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human rights law see human rights law
law across borders see law across borders
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typology of, 194 see also law across borders
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on universality, 29
Goldschmidt, Walter
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Gompers, Paul
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civil/common law comparison, 60-1
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Goode, Roy
on transnational law, 249
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conceptions of, 100
Graziadei, Michele
on legal transplants, 198
Grossfeld, Bernhard
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on ‘varieties of capitalism’, 298-9
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Hantrais, Linda
on comparative analysis, 20, 314
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Hay, Colin
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Husa, Jaakko
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Huxley, Andrew
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Hyland, Richard
on convergence of laws, 238
on ‘immersion’ in foreign law, 105
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author’s analytical approach, 285, 287

future of, 313—-14

key issues summarised, 312
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in comparative law, 7-9
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investor protection see shareholder protection
Islamic law

classification, 75-8, 76
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lawyers, 133
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legal profession, 54
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in civil trials, 52-3
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on universality, 29
juries, civil/common law comparison,
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on American exceptionalism, 65, 67-8
Kahn-Freund, Otto
on legal transplants, 199
Kennedy, David
on law and politics, 115-16
Kirchgissner, Gebhard
on capital punishment, 142
knowledge and understanding
awareness of differing understandings,
18-20
as purpose of comparative law, 2-3
translation of foreign legal terms,
controversy as to, 1718 see also legal
systems, classification
Kotz, Hein
analytical approach to comparative law,
5-6
classification of legal systems, 77-8,
83
on critical policy evaluation, 5-6
on tort law, 245
on universality, 30
Kraakman, Reinier
on convergence of laws, 223, 235, 23940
Kuran, Timur
on Islamic law and society, 140

La Porta, Rafael
classification of legal systems, 78-9, 83
on quality of legal rules, 168-72
Lambert, Edouard
emphasis on legal commonality, 30-1
Lasser, Mitchell
on critical comparative law, 109-10
on US and French written judgments, 567
Latin American legal systems, classification
critiqued, 83—4
Latour, Bruno
legal anthropology, 307-8
on legal transplants, 196
law across borders
author’s analytical approach, 222
claims for decline of national borders, 2224
convergence of laws see convergence of laws
key issues summarised, 258-9

regionalisation see regionalisation
transnationalisation see transnationalisation
see also convergence of laws
‘law and development’
author’s analytical approach, 260
critiques of, 275-6
development of concept, 260-5
key issues summarised, 282-3
national culture in relation, 2767
New Institutional Economics, 299-300
policy choices, analysis of, 297
and rule of law
examples, 269-75
terminology, typology and purpose,
265-9
‘top-down’ approaches critiqued, 277-9
use of ‘wrong’ legal rules and institutions,
281-2
Western legal systems used inappropriately,
279-81
‘law and finance’ research, 300
Law, David
on transplanted human rights law,
218
lawyers
as anthropologists, 34-5
civil litigation role, 132—6
public responsibility, 55
qualifications, 54
responsibility to clients, 54-5
role of, 54
legal anthropology see anthropology
legal culture
legal families in relation, 120-1
meanings of, 119-20
as nationally defined, 120-1
legal families
classification see legal systems
distinctiveness within, 74
focus of study on, 6-7, 41
looseness of concept, 73—4
rationales for concept, 73—4
legal journals, usage of legal terms,
155-6
legal mentalities, measurement of, 309-11
legal ‘myths’, refutation of, 19
‘legal orientalism’, 802
legal pluralism and ‘deep-level’ comparative
law, 107-8
legal profession see lawyers
legal scholarship see scholarship
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legal systems

choice for comparison, 16

classification
author’s analytical approach, 72
bases for, 74-5
chronological overview of schemes, 88
differences overemphasised, 80-2
geographic basis, 80
historically-based schemes, 77, 78-9
horizontally divided (bijural) systems, 89
hybrid systems, 85-93
key issues summarised, 93—4
legal technique as basis, 78
main classifications, 76, 75-7, 79
main commonalities, 79-80
mixed systems, 79-80, 85-9
orientalism controversy, 80-2
parallel (transnational) systems, 923
‘political law’-based systems, 78
‘professional law’-based systems, 78
racially-based schemes, 76, 75-7
reasons for, 73—4
religion-based schemes, 76, 757, 80
similarities overemphasised, 82-5
taxonomic methodology, 72-3
‘traditional law’-based systems, 78
vertically divided systems, 89-92 see also

legal families

differences
overemphasis on, 80-2
summary of, 38

focus of study on, 7

‘immersion’ into foreign system, 105-7

knowledge and understanding of, 3

radically different systems as suitable for

study, 16, 27-8, 36

research focus on major systems, 16

similarities
overemphasis on, 82-5
summary of, 38

legal transplants

author’s analytical approach, 191

categories of, 192-3

colonialism and, 42, 43, 78-9, 83, 2057

conceptual research, 191

in Europe
Americanisation, 203-5
inter-European transplants, 202-3

good faith, 61

historical overview, 201-2

human rights law see human rights law

key issues summarised, 220-1
non-colonial countries
operation of legal transplants, 212-13
transplanted formal law, 211-12
numerical comparative analysis see
numerical comparative law
operation in transplant country
differing views as to, 195
functions in modified way (intermediate
view), 197-200
legal transplants are harmful (negative
view), 196-7
transplanted texts reinterpreted (negative
view), 196
work as in origin country (positive view),
195-6
post-colonialism, 207-11
rationales for transplant
benefits for origin country, 193—4
benefits for transplant country, 192-3
diffusion of law, 194-5
typologies, 198, 200
voluntary transplant, 42 see also law across
borders
Legrand, Pierre
on comparative analysis, 20
on convergence of laws, 240-1
on core themes of comparative law, 9
on critical comparative law, 110-12, 114
on interdisciplinary dimension of
comparative law, 9
on legal transplants, 196
on multi-level governance, 247
Levy, Ernst
on legal transplants, 199
Licht, Amir
on legal cultures, 310
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comparative law applied to, 3-4
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legal anthropology, 304 specific approaches, 98 see also ‘critical
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Parsons, Talcott on philosophical method of comparative
on functionalism, 25-6 law, 98-9
Perry-Kessaris, Amanda pre-contractual duties, civil/common law
on legal cultures, 310-11 comparison, 60-1
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Pistor, Katharina private international law
on law and society, 139 choice of, 227-8
on legal transplants, 198-9 controversy as to private law-making, 255-8
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legal systems see comparative method models of, 227
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political economy see entries at social, socio- Procaccia, Uriel
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politics ‘implicit comparative law’, 301-2
‘implicit comparative law’ see states measurement of legal mentalities, 309-11
law as political arena, 114-16 public international law, globalisation and,
Montesquieu’s comparison of political 224-7
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classification, 77
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human rights and, 267
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Russian law
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on traditional comparative method, 34
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use of aggregated data, 179-80
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Scandinavia see Nordic legal family commercial law see commercial law
Schifer, Hans-Bernd criminal law see criminal law
on law and economic development, 262-3 elements of, 119-20
Schiffer, Heinz key issues summarised, 144-5
on similarities and differences between legal culture concept see legal culture
systems, 160 sociology
Schlesinger, Rudolf functionalism, 25-6
Common Core project, 31 and less developed legal systems, 278 see
Schnitzer, Adolf also causal relationship between law
classification of legal systems, 77 and society; culturally embedded law;
scholarship legal culture
differing approaches to comparative law, Soskice, David
5-6, 6,11 on ‘varieties of capitalism’, 298-9
foreign scholarship, measurement of states
influence of, 154-6 ‘best’ form of government, 293-5
‘traditional comparative law’, 11, 33-9 borders see law across borders
Sen, Amartya classification by policy choices, 297
on law and economic development, 265 comparative studies, 292
Shapiro, Martin laws see national laws
on commonality between laws, 100 ‘state in action’, 295-7
shareholder protection statute law and interpretation
convergence of laws, 229, 236, 239-40 civil/common law comparison, 44—6
differences matrix, 165 foreign statute law, measurement of
functional analysis of legal rules, 164—7 influence of, 156-9
influence of foreign legal systems, 158-9 statutory bodies, tortious liability, 23
legal culture and, 310 Stirton, Lindsay
quality measurement, 174 on Germany and French Civil Code, 157-8
quality of rules, 168—9 Stramignoni, Igor
shareholder primacy, 235 on ‘immersion’ in foreign law, 106
shareholder rights, 169 Summers, Robert
transnational law, 236 on effect of judgments, 58
Siems, Mathias Swiss law
on citation of foreign judgments, 150—4 citation of foreign judgments, 148
Slaughter, Anne-Marie in comparative law books, 16
on global community of courts, 148 statutory interpretation, 45
Smith, Stephen tort law comparison, 24-5
on critical comparative law, 113
social policy evaluation, 297 taxonomic methodology, use of, 72-3
social sciences Teubner, Gunther
applicability of comparative method, 287 on good faith, 61
choice of units of comparison, 291-2 Third World countries
historical research and comparative ‘law and development’ see law and
approach, 289-91 development’
‘implicit comparative law’, 301-2 Western law compared, 27-8
rationales for comparative approach, 287-8 Todd, Harry
types of comparative research, 288-9 legal anthropology, 306
understanding of legal systems, 302—5 tort law
socialist law, classification, 77-8, 79, 80 example of comparative method, 24-5
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citation of foreign judgments, 147-9
codification, 44
critical legal studies movement, 108-9,
114
English law compared, 65-8
and foreign statute law, 156
functional comparison with foreign laws, 36
influence of, 43—4
legal process compared to English law, 65-6
legal profession, 54
legal thought, 67
legal transplants in Europe, 2035
as mixed system, 89
religion and law, 102-3
translation of foreign legal terms, 155
as vertically divided system, 90, 91
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Common Core project as example, 31-3
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on US and Japanese commercial law, 158-9
Western legal tradition
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Chinese law compared, 101-2
colonialism see colonialism
convergence of civil law and common law,
68-70, 79
and customary law, 86-7, 89
developing countries’ law compared, 27—8
focus on, 27
Islamic law compared, 103
law and development in relation, 277-9
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legal transplants see legal transplants
mismatch with developing countries’ laws,
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‘rule of professional law’, 78
Western-centric focus critiqued, 35-7, 82
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