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cellar case, 309
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assumptions, doctrine of (cont.)
in Sweden, 8, 48, 102-6
tax increases, post-contractual, 265
termination or adjustment, grounds for,
104-6
unexpected benefit, 105, 286
Augustine of Hippo, 16
Australian case law
Codelpha Construction Pty Ltd v. State Rail
Authority of New South Wales, 211, 596
Musumeci v. Winadell Pty, 210
Austria, 63-70
complementary interpretation of
contract in, 70
disclaimers concerning unexpected
circumstances, 603-9
equivalence of exchange, distortion of
Canal de Craponne situations, 185-6
extraordinary inflation, 223-6
tax increases, post-contractual, 259-60
unexpected benefit, 282
frustration or failure of specified
purposes
cultural purposes, real estate sale
involving expectation of, 475-8
divorce, investment in spouse’s house
frustrated by, 509-13
General Civil Code in early modern
period, 26
impossibility of performance in, 48, 64-5
laesio enormis in, 64
long-term contracts, termination of, 69
mistake in, 65-6
monetary nominalism in, 185
as open legal system, 11
production impediments beyond seller’s
control, 565-9
remedies in, 50
risk allocation by spheres in, 69
share deal, mutual mistake regarding,
534-8
Slovenian law and, 76
use of contractual goods or services,
circumstances affecting
beer supply case, 433-4
cellar case, 302-4
export ban case, 454-6
hotel reservation case, 306
petrol confiscation case, 331-2
shop rental case, 409-10
Wegfall der Geschiftsgrundlage in, 63-70
Avant-projet de Code européen des
contrats (Gandolfi project)
harmonising effects of, 654-5
relevant text, 659
unexpected circumstances in contract
law, addressing, 13

avoidance

beer supply case, 434

cellar case, 302

cultural purposes, real estate sale
involving expectation of, 476, 477

in Denmark, 110

disclaimers concerning unexpected
circumstances, 615

in Germany, 56

in Italy, 119

share deal, mutual mistake regarding,
535, 544, 548

in Sweden, 100, 104

tax increases, post-contractual, 265

Baldus, 18
Bankton, A. McDowall, Lord, 166
Bartolus, 18
basis of the transaction. See
Geschiftsgrundlage
beer supply case (Case 9), 178, 431-50
abuse of economic power, 435
assumptions, doctrine of, 440
Austria, 433-4
avoidance, 434
Belgium, 446
breach of contract, 441, 446
clausula rebus sic stantibus, 437,
439, 443
closed jurisdictions, 449
competition law, 435, 438, 439
Czech Republic, 438-9
Denmark, 440-2
England, 446-7
force majeure, 439
France, 445-6
frustration of contract, 439
Germany, 431-3
Geschiftsgrundlage, 432-3
Greece, 444-5
hardship doctrine, 438
implied terms, 448
impossibility of performance, 447
Ireland, 446-7
Italy, 442-3
Lithuania, 437-8
mistake, 431
Netherlands, 434-7
open jurisdictions, 448-9
Portugal, 444
reasonableness, fairness, and good faith
standards, 433-4, 437, 438, 440, 448
Scotland, 447-8
Slovenia, 437
Spain, 443
statement of the case, 431
Sweden, 439-40
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caducité, 158-9
cause, 161
as closed system, 11
complementary interpretation of
contract in, 161-2
economics of frustration of contractin, 36
equivalence of exchange, distortion of
Canal de Craponne situations, 209
extraordinary inflation, 250-1
tax increases, post-contractual, 272
unexpected benefit, 294
force majeure in, 158
frustration or failure of specified purposes
cultural purposes, real estate sale
involving expectation of, 497-8
divorce, investment in spouse’s house
frustrated by, 522
imprevision in, 156-7
mistake in, 160-1
monetary nominalism in, 251
production impediments beyond seller’s
control, 592
reasonableness, fairness, and good faith
standards 159-60
abuse of rights, 162
good faith, 159-60
share deal, mutual mistake regarding,
551-2
sujétions impreévues in, 159, 160
termination of contract, as remedy, 50
unjust enrichment in, 163
use of contractual goods or services,
circumstances affecting
beer supply case, 446
cellar case, 318-19
export ban case, 465-6
hotel reservation case, 390-2
petrol confiscation case, 345-6
shop rental case, 424
Bell, . G., 166, 167, 169
beneficial interest of spouse, 523-7
benevolent intervention in another’s
affairs (negotiorum gestio), 315, 520
boycotts. See export ban case
breach of contract
anticipatory, 578
beer supply case, 441, 446
cultural purposes, real estate sale
involving expectation of, 485
export ban case, 456
in medieval canon law, 19
one-sided mistake (‘regular breach of
contract’) not addressed as
unexpected circumstance, 5
production impediments beyond seller’s
control, 577-82, 592-6
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shop rental case, 418
in Sweden, 101-2
Brink, Ella van den, ix
Bueno Diaz, Odavia, viii
burden, excessive. See hardship doctrine
business environment, unexpected. See
shop rental case
Bussani, Mauro, xvii
Bydlinski, F., 604

caducité, 158-9, 346
Canadian case law
Allen v. Taku Safari Inc, 397
Canadian Government Merchant Marine v.
Canadian Trading Co, 467
Smale v. Van der Weer, 467
Vancouver Breweries v. Dana, 348
Canal de Craponne situations (Case 1), 175,
181-218
assumptions, doctrine of, 194-7
Austria, 185-6
Belgium, 209
clausula rebus sic stantibus, 204
closed jurisdictions on, 217
convergence as to suspending or
upholding terms of contract, 645
Czech Republic, 193-4
decision in original case, 148
Denmark, 197-8
England and Ireland, 209-14
extraordinary inflation case compared,
249
France, 208-9
Germany, 181-5
Geschiftsgrundlage, 182-4, 185, 216
Greece, 206-8
impossibility of performance, 181
Italy, 200-3
Lithuania, 191-3
monetary nominalism, 183, 185, 190,
191, 201, 203, 206, 216
Netherlands, 186-9
open jurisdictions on, 216-17
Portugal, 205-6
reasonableness, fairness, and good faith
standards, 193, 209
Scotland, 215-16
Slovenia, 189-91
Spain, 203-5
statement of the case, 181
Sweden, 194-7
cancellation of contract. See termination of
contract, as remedy
cancellation of exhibition. See hotel
reservation case
canon law, medieval, clausula rebus sic
stantibus in, xiv, 16-19, 31
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Carvalho Fernandes, Luis, 134
Casimir, Lithuanian laws of, 81
Catala report, 149
cause
cellar case, 318
cultural purposes, real estate sale
involving expectation of, 482
export ban case, 465
in France, 151
hotel reservation case, 382, 383
petrol confiscation case, 341
share deal, mutual mistake regarding, 540
shop rental case, 421
cellar case (Case 5), 176, 299-327
abuse of rights, 318, 319
assumptions, doctrine of, 309
Austria, 302-4
avoidance, 302
Belgium, 318-19
cause, 318
clausula rebus sic stantibus, 306, 312
closed jurisdictions, 326
complementary interpretation, 299
condictio causa data causa non secuta,
325, 326
convergence as to suspending or
upholding terms of contract, 646
Czech Republic, 308
Denmark, 309-10
England, 319-22
force majeure, 305, 306-7, 310, 317, 318
France, 317-18
frustration of contract, 306, 308, 317,
320-2, 323-5
Germany, 299-302
Geschdftsgrundlage, 300-2, 303, 326
Greece, 316-17
impossibility of performance, 300, 304,
306, 308, 312, 313, 314
Ireland, 323
Italy, 310-12
Lithuania, 306-7
mistake, 317, 318
Netherlands, 304-5
open jurisdictions, 325-6
Portugal, 313-16
reasonableness, fairness, and good faith
standards, 318, 319
Scotland, 323-5
Slovenia, 306
Spain, 312
statement of the case, 299
Sweden, 308-9
venire contra factum proprium, 301
Cenini, Marta, viii, 33
change of circumstances. See clausula rebus
sic stantibus

Christianity, clausula rebus sic stantibus in,
16-19
Cicero, 16
CLAB, 655
Clark, Robert, viii
clausula rebus sic stantibus, 8. See also under
specific jurisdictions
beer supply case, 437, 439, 443
Canal de Craponne situations, 204
cellar case, 306, 312
cultural purposes, real estate sale
involving expectation of, 483
disclaimers concerning unexpected
circumstances, 613, 619, 626
divorce, investment in spouse’s house
frustrated by, 515
export ban case, 457, 458
extraordinary inflation, 229, 230, 255
historical development of, 15
canon law, xiv, 16-19, 31
decline in Modern period (nineteenth
and early twentieth centuries),
27,32
in early Christian and medieval canon
law, 16-19, 31
in Early Modern period (sixteenth to
eighteenth centuries), 19-27,
31-2
emergence in Roman law, xiv,
15-17, 31
frustration of contract, relationship to
concept of, 32
limitations of doctrine, acceptance of,
24-5, 31
hotel reservation case, 368, 369, 382
petrol confiscation case, 332
presupposizione doctrine differentiated
from, 29
production impediments beyond seller’s
control, 584
shop rental case, 412, 422
unexpected benefits, 290-1
closed jurisdictions, 10-12, 643-4
beer supply case, 449
Canal de Craponne situations, 217
cellar case, 326
conventional doctrines (relief based on
the contract) in, 11
cultural purposes, real estate sale
involving expectation of, 503
disclaimers concerning unexpected
circumstances, 636-8
divorce, investment in spouse’s house
frustrated by, 529-30
export ban case, 470-1
extraordinary inflation, 255
hotel reservation case, 404
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pacta sunt servanda and fair allocation of
risk, addressing conflict between,
648-9
petrol confiscation case, 353
production impediments beyond seller’s
control, 599-600
share deal, mutual mistake regarding,
559
strict liability in, 644
tax increases, post-contractual, 278
unexpected benefit, 298
Cocceji, Heinrich von, 24
Codex Maximilianeus Bavaricus Civilis, 25
Commission on European Contract Law, 13
Common Core of European Private Law
project, xiii
common law
English and Irish contract law based in,
163, 164
frustration of contract, concept of, 6-8
Scottish concepts of frustration
governed by, 171
competition law, beer supply case, 435,
438, 439
complementary interpretation of contract
in Austria, 70
in Belgium, 161-2
cellar case, 299
in Denmark, 110, 117
in France, 153
in Germany, 59-61
in Greece, 142
hotel reservation case, 355
in Italy, 120
shop rental case, 424
concealed title, 516
condictio causa data causa non secuta. See also
condictio ob rem
cellar case, 325, 326
cultural purposes, real estate sale
involving expectation of, 476-8
divorce, investment in spouse’s house
frustrated by, 511, 512, 528-9
Roman law, 168
Scotland, 166-8, 171-2
condictio causa finita/condictio ob causam
finitam
cultural purposes, real estate sale
involving expectation of, 476-8
divorce, investment in spouse’s house
frustrated by, 506
condictio ob rem
cultural purposes, real estate sale
involving expectation of,
473-4, 496
divorce, investment in spouse’s house
frustrated by, 507, 520
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Geschdftsgrundlage and, 58-9
hotel reservation case, 359
conditional obligations, contracts creating,
373
confiscation of petrol case. See petrol
confiscation case
constructive interpretation, 502, 503
consumer transactions. See also Sale of
Goods Acts
devaluation of price in long-term
agreements. See Canal de Craponne
situations
extraordinary inflation. See
extraordinary inflation
government interventions affecting
export bans. See export ban case
petrol confiscation. See petrol
confiscation case
production impediments. See
production impediments beyond
seller’s control
tax increases. See tax increases, post-
contractual
hotel reservations. See hotel reservation
case
real estate sale involving expectation of
cultural purposes. See cultural
purposes, real estate sale involving
expectation of
renovation contract useless due to
natural disaster. See cellar case
share deals. See share deal, mutual
mistake regarding
shop rentals. See shop rental case
strikes affecting
hotel reservations. See hotel
reservation case
production impediments. See
production impediments beyond
seller’s control
supply agreements. See beer supply case
contract law
breach of contract. See breach of contract
convergence as to suspending or
upholding terms, 644-8
error or mistake. See mistake
pacta sunt servanda, 4-5, 19, 36
unexpected circumstances in. See
unexpected circumstances in
contract law
conventional doctrines (relief based on the
contract), 5, 6
in closed systems, 11
pacta sunt servanda and fair allocation of
risk, addressing conflict between,
648-9
Cooper, Lord, 166, 167, 172
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Cooter, R., 50
coronation cases, 28
cellar case and, 322
economics of frustration of contract
and, 35
hotel reservation case and, 392-4, 398,
400, 401. See also hotel reservation
case
petrol confiscation case and, 332
Craig, Sir Thomas, 166
Cujas, 145

cultural purposes, real estate sale involving

expectation of (Case 11), 178,
471-504

assumptions, doctrine of, 486-7, 488-90

Austria, 475-8

avoidance, 476, 477

Belgium, 497-8

breach of contract, 485

cause, 482

clausula rebus sic stantibus, 483

closed jurisdictions, 503

condictio causa data causa non secuta,
476-83

condictio causa finita, 476-8

condictio ob rem, 473-4, 496

constructive interpretation, 502, 503

convergence as to suspending or
upholding terms of contract, 647

Czech Republic, 485-6

Denmark, 487-8

England, 498-500

equivalence of exchange, distortion of,
485

France, 496-7

Germany, 472-4

Geschdftsgrundlage, 474, 477-8

gift/mixed donation, 475, 480, 486, 490,

491, 495, 497, 502
Greece, 495-6
implied terms, 472, 475, 478, 483, 487,

4809, 495, 496, 497, 498-500, 501, 502

Ireland, 498-500

Italy, 488-90

Lithuania, 483-5

mistake, 475, 479, 481, 484, 486, 493,
498, 501

Netherlands, 478-81

open jurisdictions, 502-3

Portugal, 491-5

presupposition doctrine
(Voraussetzungsehre), 489, 490, 494

reasonableness, fairness, and good faith

standards, 488, 491, 492, 497, 498,
500, 501

Scotland, 500-1

Slovenia, 481-3

Spain, 491

statement of the case, 471

Sweden, 486-7

unjust enrichment, 476, 482, 484, 490,
494, 497, 498, 502

usurious contract, 483

Czech Republic, 88-98

clausula rebus sic stantibus in, 89, 97
as closed system, 11
damages, compensation for, 95-6
disclaimers concerning unexpected
circumstances, 615-16
economics of frustration of contract in,
36
equivalence of exchange, distortion of
Canal de Craponne situations,
193-4
extraordinary inflation, 232-4
tax increases, post-contractual, 264-5
unexpected benefit, 285-6
force majeure in, 91-2
frustration of contract in Commercial
Code, 92-3
frustration or failure of specified
purposes
cultural purposes, real estate sale
involving expectation of,
485-6
divorce, investment in spouse’s house
frustrated by, 516
Geschdftsgrundlage not recognised in, 94
impossibility of performance, 90-1
in Civil Code, 88-9
in Commercial Code, 89-90
new draft Civil Code to control, 98
judicial interference in contractual
relationship rejected by, 97
mistake in, 94
pacta sunt servanda in, 88, 89
production impediments beyond seller’s
control, 576-7
reasonableness, fairness, and good faith
standards in, 96, 193
return on performance, claims for, 96
rigidity of contract law in, 94
share deal, mutual mistake regarding,
541-2
termination of contract, as remedy, 50,
95
use of contractual goods or services,
circumstances affecting
beer supply case, 438-9
cellar case, 308
export ban case, 458-9
hotel reservation case, 374
petrol confiscation case, 336-7
shop rental case, 414-15
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damages, compensation for
in Czech Republic, 95-6
in France, 149
production impediments,
non-performance or delay due to. See
production impediments beyond
seller’s control
in Sweden, under doctrine of
assumptions, 106
Decretium Gratiani, 17
deferred payments, allowance of, in
France, 155
delay in contracts, concept of, 565-9
Denmark, 109-17
assumptions, doctrine of, 8, 112-15
avoidance in, 110
as closed system, 11
complementary interpretation of
contract in, 110, 117
disclaimers concerning unexpected
circumstances, 620-2
in dubio contra stipulatorem, 110, 117
economics of frustration of contract in, 36
equivalence of exchange, distortion of
Canal de Craponne situations, 197-8
extraordinary inflation, 238-40
tax increases, post-contractual,
266-7
unexpected benefit, 287-8
force majeure in, 115-16
fraud in, 110
frustration or failure of specified
purposes
cultural purposes, real estate sale
involving expectation of, 487-8
divorce, investment in spouse’s house
frustrated by, 517-18
hardship doctrine not provided for, 110
judicial control, unexpected
circumstances under, 13
mistake in, 116
production impediments beyond seller’s
control, 580-2
reasonableness, fairness, and good faith
standards,110-12
Sale of Goods Act, 109, 115, 116
beer supply case, 441
Canal de Craponne situations, 266
cellar case, 310
disclaimers, 621
export ban case, 460
production impediments beyond
seller’s control, 580, 581
share deal, mutual mistake regarding,
545-6
termination of contract, as remedy, 50,
116

INDEX 671

use of contractual goods or services,
circumstances affecting
beer supply case, 440-2
cellar case, 309-10
export ban case, 460-1
hotel reservation case, 376-9
petrol confiscation case, 338-9
shop rental case, 417-19
destruction of house, cellar to be renovated
remains intact. See cellar case
devaluation of price in long-term
agreements. See Canal de Craponne
situations
DFCR. See Draft Common Frame of
Reference
Diez Picazo, Luis, 131, 244-5, 548
discharge of contract. See termination of
contract, as remedy
disclaimers concerning unexpected
circumstances (Case 15), 180, 600-39
assumptions, doctrine of, 618
Austria, 603-9
avoidance, 615
clausula rebus sic stantibus, 613, 619, 626
closed jurisdictions, 636-8
convergence as to suspending or
upholding terms of contract, 648
Czech Republic, 615-16
Denmark, 620-2
economic impossibility, 604
England, 630-3
equivalence of exchange, distortion of,
601, 603-8, 612, 615
force majeure, 611, 614, 621, 626, 631
France, 628-9
frustration of contract, 630-3
Germany, 601-3
Geschiftsgrundlage, 602-9
Greece, 627-8
hardship doctrine, 623
impossibility of performance, 606, 611,
614, 615, 633
imprévision, 628-9
Ireland, 630-3
Italy, 622-5
Lithuania, 613-15
mistake, 611, 612, 631, 633
mutual mistake, 624
Netherlands, 609-12
open jurisdictions, 635-6
Portugal, 626-7
quantum meruit claims, 634
reasonableness, fairness, and good faith
standards, 607, 608, 611, 613, 614
Scotland, 633-5
Slovenia, 612-13
Spain, 625-6
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disclaimers concerning (cont.)
statement of the case, 600
sujétions imprévues, 628-30
Sweden, 616-20
war, 617, 632
distortion of equivalence of exchange. See
equivalence of exchange,
distortion of
divorce, investment in spouse’s house
frustrated by (Case 12), 179,
504-31
assumptions, doctrine of, 517, 518
Austria, 509-13
Belgium, 522
beneficial interest, 523-7
clausula rebus sic stantibus, 515
closed jurisdictions, 529-30
concealed title, 516
condictio causa data causa non secuta, 511,
512, 528-9
condictio causa finita/condictio ob causam
finitam, 506
condictio ob rem, 507, 520
convergence as to suspending or
upholding terms of contract, 647
Czech Republic, 516
Denmark, 517-18
England, 526-7
France, 522
Germany, 505-9
Geschiftsgrundlage, 507-9, 512
gifts, revocation of, 506
Greece, 521
Ireland, 523-6
Italy, 518-19
Lithuania, 515-16
Netherlands, 513-14
open jurisdictions, 528-9
partnership agreements, undisclosed/
tacit/implied, 505, 510, 512
Portugal, 520-1
presupposizione doctrine
(Voraussetzungsehre), 519
reasonableness, fairness, and good faith
standards, 511, 513
Scotland, 527-8
service contracts or contracts for works,
505, 518
set-off arrangement, implied, 513
Slovenia, 514-15
Spain, 519
statement of the case, 504
Sweden, 516-17
unjust enrichment, 506, 511, 513, 514,
515, 516, 517-18, 519, 520-1, 522
doctrine of assumptions. See assumptions,
doctrine of

donation. See gifts; mixed donations
Draft Common Frame of Reference (DFCR)
harmonising effects of, 654-5
as open system, 11
relevant text, 658
on renegotiation of contract, 10
unexpected circumstances in contract
law, addressing, 13
duress, nullification of contract due to, in
Lithuania, 85
Dutch law. See Netherlands

Early Modern period (sixteenth to
eighteenth centuries), 19-27
economic impossibility
in Czech Republic, 90
disclaimers concerning unexpected
circumstances, 604
German concept of, 62
in Italy, 119
economic power, abuse of, 435
economics of frustration of contract, 33-51
Arrow-Pratt absolute risk aversion
index, 41
bilateral risk aversion, 42
equilibrium choice of contractual
allocation of risk, 38-9
incentives and allocation of risk,
46-8
information harvesting, allocation of
risk for, 42-6
insurance principle, 36
literature review, 34-8
matching devices, frustration rules as,
45-6
optimal allocation of risk of frustration,
39-42
promise’s sensitivity to risk, frustration
rule as signal of, 44-5
promisor’s confidence, frustration rule
as signal of, 42-4
remedies from perspective of, 48-51
superior risk bearer doctrine, 34-6
unilateral risk aversion, 41
ECTIL, 655
Edward VII (king of England),
postponement of coronation of. See
coronation cases
Ekeldf, Olof, 98
electricity cut by state. See production
impediments beyond seller’s
control
employment contracts, 13, 73, 499
England, 163-4. See also UK case law
absolute liability in contract law in, 26,
32
adjustment as remedy in, 9
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clausula rebus sic stantibus not accepted in
and of itself in, 164
as closed system, 11
common law basis of contract law in,
163, 164
disclaimers concerning unexpected
circumstances, 630-3
economics of unexpected circumstances
in, 36
equivalence of exchange, distortion of
Canal de Craponne situations, 209-14
extraordinary inflation, 251-3
tax increases, post-contractual, 272-6
unexpected benefit, 294-6
frustration of contract in, 6-8, 164-6
frustration or failure of specified
purposes
cultural purposes, real estate sale
involving expectation of, 498-500
divorce, investment in spouse’s house
frustrated by, 526-7
good faith not recognised in, 165
implied contract theory and frustration
of contract, 164-5
Law Reform (Frustrated Contracts) Act
1943, 7,9, 11, 164-6, 171, 394, 398
mistake in, 165
monetary nominalism in, 251
production impediments beyond seller’s
control, 592-6
Sale of Goods Act 1979, 320
share deal, mutual mistake regarding,
552-5
Supply of Goods and Services Act 1982,
319
termination as remedy in, 9, 50
use of contractual goods or services,
circumstances affecting
beer supply case, 446-7
cellar case, 319-22
export ban case, 466-8
hotel reservation case, 392-8
petrol confiscation case, 346-9
shop rental case, 425-8
equitable jurisdiction, 552-5
equivalence of exchange, distortion of
(laesio enormis, iustum pretium, gross
disparity, lésion). See also under
specific jurisdictions
as common fact pattern, 3
convergence as to suspending or
upholding terms of contract, 645
cultural purposes, real estate sale
involving expectation of, 485
disclaimers, 601, 603-8, 612, 615
questionnaire cases involving,
175-6

INDEX 673

Canal de Craponne (Case 1). See Canal de
Craponne situations
extraordinary inflation (Case 2). See
extraordinary inflation
tax increases (Case 3). See tax increases,
post-contractual
unexpected benefit (Case 4). See
unexpected benefit
error or mistake. See mistake
Erskine, J., 166
Evans-Jones, R., 172
exception clauses. See disclaimers
concerning unexpected
circumstances
exceptional doctrines. See unconventional
doctrines
excessive burden. See hardship doctrine
exemption clauses. See disclaimers
concerning unexpected
circumstances
exhibition, cancellation of. See hotel
reservation case
export ban case (Case 10), 178, 450-71
assumptions, doctrine of, 460
Austria, 454-6
Belgium, 465-6
breach of contract, 456
cause, 465
clausula rebus sic stantibus, 457, 458
closed jurisdictions, 470-1
convergence as to suspending or
upholding terms of contract, 646
Czech Republic, 458-9
Denmark, 460-1
England, 466-8
force majeure, 458, 460
France, 464-5
frustration of contract, 459, 463, 468-70
Germany, 450-4
Geschdftsgrundlage, 452-3, 454
Greece, 463-4
implied terms, 464, 466, 469
impossibility of performance, 450, 463
Ireland, 466-8
Italy, 461-2
Lithuania, 458
mistake, 457, 458, 465
Netherlands, 456-7
open jurisdictions, 470
Portugal, 463
presupposizione doctrine
(Voraussetzungsehre), 461-2
reasonableness, fairness, and good faith
standards, 460
Scotland, 468-70
Slovenia, 457-8
Spain, 462-3
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export ban case (Case 10), (cont.)

statement of the case, 450

Sweden, 459-60

unjust enrichment, 469

venire contra factum proprium, 453-4

extraordinary inflation (Case 2), 175,

218-55

assumptions, doctrine of, 235-8, 239

Austria, 223-6

Belgium, 250-1

Canal de Craponne situations compared,
249

clausula rebus sic stantibus, 229, 230, 255

closed jurisdictions, 255

convergence as to suspending or
upholding terms of contract, 645

Czech Republic, 232-4

Denmark, 238-40

England, 251-3

force majeure, 240

France, 249-50

Germany, 218

Geschiftsgrundlage, 219-22, 223-6

Greece, 246-9

impossibility of performance, 219

imprévision, 249, 255

Ireland, 251-3

Italy, 241-3

Lithuania, 230-2

monetary nominalism, 219, 220, 227,
229, 232, 236, 244, 246, 249, 251

Netherlands, 226-8

open jurisdictions, 254-5

Portugal, 245-6

reasonableness, fairness, and good faith
standards, 233

Scotland, 253-4

Slovenia, 228, 230

Spain, 244-5

statement of the case, 218

Sweden, 234-8

fairness. See reasonableness, fairness, and
good faith standards
fault liability, in open jurisdictions, 644. See
also open jurisdictions
financial consequences of unexpected
circumstances. See economics of
frustration of contract
force majeure
armed conflicts, 116, 171
beer supply case, 439
in Belgium, 158
cellar case, 305, 306-7, 310, 317, 318
in Czech Republic, 91-2
in Denmark, 115-16

disclaimers concerning unexpected
circumstances, 611, 614, 621, 626,
631

export ban case, 458, 460

extraordinary inflation, 240

in France, 150-1

in Greece, 141

hotel reservation case. See under hotel
reservation case

in Lithuania, 86-7

natural disasters, 116, 171

in Netherlands, 74

petrol confiscation case, 333, 334, 335-6,
337, 341, 344, 345, 353

production impediments beyond seller’s
control. See under production
impediments beyond seller’s control

in Roman law, 145

in Scotland, 171

in Spain, 130

in Sweden, 101-2

tax increases, post-contractual, 263-4,
266, 268-9, 271, 272

unexpected benefit, 288

foreign currency agreements (Case 2). See

extraordinary inflation

foundation of the transaction. See

Geschdftsgrundlage

France, 144-55. See also French case law

cause in, 151, 318
clausula rebus sic stantibus in, 145, 146, 153
as closed system, 11
complementary interpretation of
contract in, 153
damages in, 149
deferred payments, allowance of, 155
disclaimers concerning unexpected
circumstances, 628-9
economics of frustration of contract in,
36
equivalence of exchange, distortion of
Canal de Craponne situations, 208-9
extraordinary inflation, 249-50
tax increases, post-contractual, 271
unexpected benefit, 293-4
force majeure in, 150-1
frustration or failure of specified
purposes
cultural purposes, real estate sale
involving expectation of, 496-7
divorce, investment in spouse’s house
frustrated by, 522
hardship doctrine
imprévision, 146
sujétions imprévues, 152-3
impreévision in, 144-9
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lésion (distortion of equivalence of
exchange), 153-4

mistake in, 151-2

monetary nominalism in, 249

pacta sunt servanda in, 145, 294

production impediments beyond seller’s

control, 591
reasonableness, fairness, and good faith
standards, 154-5
renegotiation, as remedy, 148-9
share deal, mutual mistake regarding,
551
termination of contract, as remedy, 50,
149
unjust enrichment in, 155
use of contractual goods or services,
circumstances affecting
beer supply case, 445-6
cellar case, 317-18
export ban case, 464-5
hotel reservation case, 388-9
petrol confiscation case, 345
shop rental case, 423-4
fraud
in Denmark, 110
in Lithuania, 85
freedom of contract, 4, 109, 285, 440, 444,
614
Freirechtsschule (School of free right), 31
French case law
Canal de Craponne decision, 148. See also
Canal de Craponne situations
Dispot Merlin v. Robillard, 150
Gaz de Bordeaux decision, 147
Tramways de Cherbourg decision, 147
frustration of contract. See also under
specific jurisdictions
beer supply case, 439
cellar case, 306, 308, 317, 320-2, 323-5

clausula rebus sic stantibus, relationship to,

32

concept of, 6-8

coronation cases. See coronation cases

disclaimers concerning unexpected
circumstances, 630-3

economics of. See economics of
frustration of contract

export ban case, 459, 468-70

historical development of, 15, 27-9, 32

hotel reservation case. See under hotel
reservation case

implied contract theory, basis in, 164-5

impossibility, relationship to, 33

partial, 581

petrol confiscation case, 336-7, 349-52

production impediments beyond seller’s

control, 581, 592-8

INDEX 675

shop rental case 177-8, 428-9
tax increases, post-contractual, 272-5
frustration or failure of specified
purposes. See also under specific
jurisdictions
as common fact pattern, 3
convergence as to suspending or
upholding terms of contract, 647
questionnaire cases, 178-9
investment in spouse’s house
frustrated by divorce (Case 12). See
divorce, investment in spouse’s
house frustrated by
real estate sale involving expectation
of cultural purposes (Case 11). See
cultural purposes; real estate sale
involving expectation of

Gallo, P., 37
Gandolfi project. See Avant-projet de Code
européen des contrats
general obligation in kind (marktbezogene
Gattungsschuld), 561-5, 582
Germany, 55-63
adjustment as remedy in, 9
avoidance in, 56
complementary interpretation of
contract in, 59-61
disclaimers concerning unexpected
circumstances, 601-3
equivalence of exchange, distortion of
Canal de Craponne situations, 181-5
extraordinary inflation, 218
tax increases, post-contractual, 256-9
unexpected benefit, 279-81
frustration or failure of specified
purposes
cultural purposes, real estate sale
involving expectation of, 472-4
divorce, investment in spouse’s house
frustrated by, 505-9
historical developments in, 61-3
clausula rebus sic stantibus, 61, 62
Codex Maximilianeus Bavaricus Civilis, 25
economic impossibility, concept of, 62
General State Laws for the Prussian
States (1794), 26
Geschdftsgrundlage doctrine, emergence
of, 31, 32, 63
laesio enormis, 61
Voraussetzungsehre (presupposizione
doctrine), 15, 29-31, 32
impossibility of performance in,
48, 57-8
mistake in, 55-7
monetary nominalism in, 183, 219, 220,
229
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Germany (cont.)
as open legal system, 11
pacta sunt servanda in, 61-2
Portugal, legal influence in, 134
production impediments beyond seller’s
control, 561-5
remedies in, 50
share deal, mutual mistake regarding,
531-4
Storung der Geschdftsgrundlage in, 55-63
use of contractual goods or services,
circumstances affecting
beer supply case, 431-3
cellar case, 299-302
export ban case, 450-4
hotel reservation case, 299-302
petrol confiscation case, 327-31
shop rental case, 406-9
Geschiftsgrundlage. See also under specific
jurisdictions
beer supply case, 432-3
Canal de Craponne situations, 182-4, 185,
216
cellar case, 300-2, 303, 326
complementary interpretation of
contract and, 59-61
concept of, 7, 55
condictio ob rem and, 58-9
cultural purposes, real estate sale
involving expectation of, 474,
477-8
disclaimers concerning unexpected
circumstances, 602-9
divorce, investment in spouse’s house
frustrated by, 507-9, 512
export ban case, 452-3, 454
extraordinary inflation, 219-22, 223-6
historical emergence of, 31, 32, 63, 119
hotel reservation case, 355-64
impossibility of performance and, 57-8
mistake and, 55-7, 651
petrol confiscation case, 329-30, 331,
332
production impediments beyond seller’s
control, 565, 569
share deal, mutual mistake regarding,
533, 537
shop rental case, 408-9, 410
tax increases, post-contractual, 256-8,
259-60
unexpected benefit, 280, 282
gifts
cultural purposes, real estate sale
involving expectation of, 475, 480,
486, 490, 491, 495, 497, 502
divorce, investment in spouse’s house
frustrated by, 506, 521

Gloag, W. M., 276, 469
Gomes, Julio, viii
good faith. See reasonableness, fairness,
and good faith standards
good morals. See reasonableness, fairness,
and good faith standards
government intervention
confiscation. See petrol confiscation case
export bans. See export ban case
production impediments. See production
impediments beyond seller’s
control
tax increases. See tax increases, post-
contractual
Gratian’s Decretals, 17
Greece, 138-44
adjustment as remedy in, 143
codification of frustration of contract in,
48,139
complementary interpretation of
contract in, 142
disclaimers concerning unexpected
circumstances, 627-8
equivalence of exchange, distortion of
Canal de Craponne situations, 206-8
extraordinary inflation, 246-9
tax increases, post-contractual, 270-1
unexpected benefit, 292-3
force majeure in, 141
frustration or failure of specified
purposes
cultural purposes, real estate sale
involving expectation of, 495-6
divorce, investment in spouse’s house
frustrated by, 521
Geschdftsgrundlage, 139
hardship doctrine in, 141
imprévision, 139
mistake in, 140-1
monetary nominalism in, 206
as open legal system, 11
pacta sunt servanda, 138
prerequisites for frustration of contract
in, 140-3
production impediments beyond seller’s
control, 588-91
reasonableness, fairness, and good faith
standards, 139
remedies in, 50, 143
risk allocation in, 142
share deal, mutual mistake regarding,
549-51
termination as remedy in, 143
use of contractual goods or services,
circumstances affecting
beer supply case, 444-5
cellar case, 316-17
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export ban case, 463-4
hotel reservation case, 386-7
petrol confiscation case, 344
shop rental case, 422
Grigoleit, Hans Christoph, viii, xiii,
3, 643
gross disparity. See equivalence of
exchange, distortion of
Grotius, Hugo, 21-4, 29, 31, 32

hardship clauses
economics of frustration of contract
and, 37
unexpected circumstances in contract
law, addressing, 14
hardship doctrine. See also imprévision;
sujétions imprévues
beer supply case, 438
Belgium, sujétions imprévues in,
159, 160
Denmark not providing for, 110
disclaimers concerning unexpected
circumstances, 623
in France, 146, 152-3
in Greece, 141
hotel reservation case, 380
Italy, ‘excessive burden’ in. See under Italy
in Netherlands, 74
production impediments beyond seller’s
control, 564
shop rental case, 409
Spain’s reluctance to accept, 126
harmonisation of unexpected
circumstances law, 654-5
Haviltex formulae, the Netherlands,
72,74
Herresthal, Carsten, viii
historical development of unexpected
circumstances doctrines, 15-32
assumptions, doctrine of, 112
clausula doctrine. See under clausula rebus sic
stantibus
Early Modern period (sixteenth to
eighteenth centuries), 19-27, 31-2
frustration of contract, 15, 27-9, 32
Geschdftsgrundlage, emergence of, 31, 32
medieval canon law, 16-19
in Modern period (nineteenth and early
twentieth centuries), 27-31, 32
pacta sunt servanda, 19
presupposizione doctrine
(Voraussetzungsehre), 15, 29-31, 32,
118-19, 134
Roman law. See Roman law
Historical School, 27
Holland. See Netherlands
Hondius, Ewoud, viii, xiii, 3, 643

INDEX 677

hotel reservation case (Case 7), 177, 354-405
assumptions, doctrine of, 375-6, 378
Austria, 360-4
Belgium, 390-2
cause, 382, 383
clausula rebus sic stantibus, 368, 369, 382
closed jurisdictions, 404
complementary interpretation, 355
condictio ob rem, 359
convergence as to suspending or

upholding terms of contract, 646
Czech Republic, 374
Denmark, 376-9
England, 392-8
force majeure
airport strike, 372, 378, 381, 389, 391
coronation procession, 379, 389, 391,
404
exhibition cancellation, 390
terrorist movement, 358, 361, 372,
378, 389, 391
France, 388-9
frustration of contract
airport strike, 401
coronation procession, 398, 403
exhibition cancellation, 386, 388, 390,
395, 400
terrorist movement, 396-7, 401
Germany, 354-60
Geschiftsgrundlage, 355-64
Greece, 386-7
hardship or ‘excessive burden’, 380
impossibility of performance
airport strike, 372, 401
coronation procession, 358, 370, 373,
381, 383, 387
exhibition cancellation, 355, 371, 382,
400
terrorist movement, 372, 380, 396, 401
Ireland, 392-8
Italy, 379-81
Lithuania, 370-4
mistake
airport strike, 358, 372
coronation procession, 370, 381
exhibition cancellation, 355, 360, 368,
395, 400
terrorist movement, 401
Netherlands, 364-8
open jurisdictions, 403-4
Portugal, 384-6
presupposizione doctrine
(Voraussetzungsehre), 379, 380, 381
reasonableness, fairness, and good faith
standards, 391
Scotland, 399-403
Slovenia, 368-70
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hotel reservation case (Case 7), (cont.)
Spain, 382-3
statement of the case, 354
Sweden, 374-6
unjust enrichment, 394
venire contra factum proprium, 360
Hudson’s Building and Engineering contracts,
635
Hungary
frustration of contract, codification
of, 48
remedies in, 50
Slovenian law and, 76

ICC (International Chamber of Commerce)
model hardship clause, 14, 659-60
implied contract theory and frustration of
contract, 164-5
implied partnership agreements, 505, 510,
512
implied set-off arrangement, 513
implied terms
beer supply case, 448
cultural purposes, real estate sale
involving expectation of, 472, 475,
478, 483, 487, 489, 495, 496, 497,
498-500, 501, 502
export ban case, 464, 466, 469
shop rental case, 428
impossibility of performance. See also under
specific jurisdictions
armed conflicts, 65, 101
beer supply case, 447
Canal de Craponne situations, 181
categorisation of, 48
cellar case, 300, 304, 306, 308, 312, 313,
314
disclaimers concerning unexpected
circumstances, 606, 611, 614, 615,
633
economic impossibility. See economic
impossibility
export ban case, 450, 463
extraordinary inflation, 219
Geschiftsgrundlage and, 57-8
hotel reservation case. See under hotel
reservation case
in Modern period (nineteenth and early
twentieth centuries), 27
petrol confiscation case, 328, 334, 335,
338, 342, 344, 345
production impediments beyond
seller’s control. See under
production impediments beyond
seller’s control
relationship to frustration of contract/
unexpected circumstances, 33

shop rental case, 420
impreévision
in administrative law, 14, 147
in Belgium, 156-7
civil courts, exceptions to inviolability of
contract allowed by, 148-9, 157
Cour de Cassation, rejection by, 147-8,
156
defined, 144
disclaimers concerning unexpected
circumstances, 628-9
extraordinary inflation and, 249, 255
in France, 144-9
Greece influenced by, 139
historical background, 145-6
international contracts, 157
statutory exceptions allowing for, 146-7,
157
in dubio contra stipulatorem, 110, 117
in-kind obligations
general obligation in kind (marktbezogene
Gattungsschuld), 561-5, 582
Vorratsschuld or Produktionsschuld
(obligation in kind restricted to own
supplies), 562-5, 583, 588-91
individual purpose, frustration of. See hotel
reservation case
inflation
devaluation of price agreement of
long-term contract (Case 1). See Canal
de Craponne situations
extraordinary (Case 2). See extraordinary
inflation
Innocent III (Pope), 17
insurance principle, 36
International Chamber of Commerce (ICC)
model hardship clause, 14, 659-60
international contracts, applicability of
imprévision to, 157
international public law on unexpected
circumstances, 14
interpretation
complementary. See complementary
interpretation of contract
constructive, 502, 503
Ireland, 163-4. See also UK and Ireland case
law
clausula rebus sic stantibus not accepted in
and of itself in, 164
as closed system, 11
disclaimers concerning unexpected
circumstances, 630-3
economics of unexpected circumstance
in, 36
equivalence of exchange, distortion of
Canal de Craponne situations, 209-14
extraordinary inflation, 251-3
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tax increases, post-contractual,
272-6
unexpected benefit, 294-6
frustration of contract in, 7, 164-6
frustration or failure of specified
purposes
cultural purposes, real estate sale
involving expectation of, 498-500
divorce, investment in spouse’s house
frustrated by, 523-6
good faith not recognised in, 165
implied contract theory and frustration
of contract, 164-5
mistake in, 165
monetary nominalism in, 251
production impediments beyond seller’s
control, 592-6
Sale of Goods Act 1893, 163, 319, 593,
594
Sale of Goods and Supply of Services Act
1980, 319, 427
share deal, mutual mistake regarding,
552-5
termination of contract, as remedy, 50
use of contractual goods or services,
circumstances affecting
beer supply case, 446-7
cellar case, 323
export ban case, 466-8
hotel reservation case, 392-8
petrol confiscation case, 346-9
shop rental case, 425-8
Italy, 118-26
adjustment of contract, as remedy,
124-5
avoidance in, 119
clausula rebus sic stantibus in, 118
complementary interpretation of
contract in, 120
disclaimers concerning unexpected
circumstances, 622-5
economic impossibility in, 119
equivalence of exchange, distortion of
Canal de Craponne situations, 200-3
extraordinary inflation, 241-3
tax increases, post-contractual, 267-8
unexpected benefit, 288-90
‘excessive burden’ in, 120-1
codification of, 118
equitable modification of contract,
124-5
extraordinary and unforeseeable
events, 123-4
hotel reservation case, 380
long-term contracts, 120-2
supervening burden exceeding normal
risk of contract, 122-3

INDEX 679

frustration of contract, judicial
recognition of, 48
frustration or failure of specified
purposes
cultural purposes, real estate sale
involving expectation of, 488-90
divorce, investment in spouse’s house
frustrated by, 518-19
Geschidftsgrundlage in, 30, 119
historical development of contract law
on unexpected circumstances in,
118-19
impossibility of performance in,
48,119
laesio enormis in, 122
mistake in, 119
monetary nominalism in, 201
as open legal system, 11
pacta sunt servanda in, 118
presupposizione doctrine
(Voraussetzungsehre), 118-19
production impediments beyond seller’s
control, 582-4
remedies in, 50
risk allocation in, 122-3
share deal, mutual mistake regarding,
546-7
termination of contract, as remedy, in,
37,125
use of contractual goods or services,
circumstances affecting
beer supply case, 442-3
cellar case, 310-12
export ban case, 461-2
hotel reservation case, 379-81
petrol confiscation case, 340-1
shop rental case, 419-20
iustum pretium. See equivalence of exchange,
distortion of
Ivo of Chartres, 17

judicial control, unexpected circumstances
under, 13

justice and reasonableness. See
reasonableness, fairness, and good
faith standards

Karlgren, 195
Kegel, 134

Kelly, Cliona, viii
Krejci, Heinz, 606

laesio enormis. See equivalence of exchange,
distortion of

Larenz, K., 134, 332

legislation. See statutory law

Lehmann, 134
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Lehrberg, Bert, viii
lésion. See equivalence of exchange,
distortion of
lex mercatoria, 13, 14, 656
Leyser, Augustin, 24-6, 31
Lithuania, 81-8
clausula rebus sic stantibus (change of
circumstances) in, 83-4
disclaimers concerning unexpected
circumstances, 613-15
duress, nullification of contract due
to, 85
equivalence of exchange, distortion of
Canal de Craponne situations, 191-3
extraordinary inflation, 230-2
tax increases, post-contractual, 263-4
unexpected benefit, 284-5
force majeure in, 86-7
fraud, nullification of contract due to, 85
frustration of contract, codification
of, 48
frustration or failure of specified
purposes
cultural purposes, real estate sale
involving expectation of, 483-5
divorce, investment in spouse’s house
frustrated by, 515-16
gross disparity in, 87
historical background, 81-2
impossibility of performance in, 48, 85-6
mistake in, 84-5
monetary nominalism in, 191, 232
as open legal system, 11
pacta sunt servanda in, 82
production impediments beyond seller’s
control, 574-6
reasonableness, fairness, and good faith
standards, 87-8
remedies in, 50
share deal, mutual mistake regarding,
541
use of contractual goods or services,
circumstances affecting
beer supply case, 437-8
cellar case, 306-7
export ban case, 458
hotel reservation case, 310-12
petrol confiscation case, 335-6
shop rental case, 413-14
long-term agreements
devaluation of price. See Canal de Craponne
situations
‘excessive burden’ in Italy, 120-2
extraordinary increase in rental
value. See unexpected benefit
sales of agreed-upon supply below
expectations. See beer supply case

termination of long term contracts
in Austria, 69
in Scotland, 169
in Sweden, 108-9
Luppi, Barbara, viii, 33
Lurger, Brigitta, viii

MAC (Material Adverse Change) clause, 14
Macario, Francesco, viii
Macgregor, Laura, viii
Machado, Baptista, 314
MacQueen, H. L., 170, 172
marktbezogene Gattungsschuld (general
obligation in kind), 561-5, 582
marriage law. See divorce, investment in
spouse’s house frustrated by
Martinez Velencoso, Luz, viii
Material Adverse Change (MAC) clause, 14
materiality/relevancy requirements,
doctrine of assumptions, 103, 112
Mattei, Ugo, xvii
McBryde, William W., 399, 400
medieval canon law, clausula rebus sic
stantibus in, 16-19, 31
Menezes Cordeiro, Ant6nio, 134
mergers and acquisitions, 14, 73, 187
Miethaner, Tobias, ix
Mikelenas, Valentinas, viii
misrepresentation, shop rental case,
425-8
mistake. See also under specific jurisdictions
beer supply case, 431
cellar case, 317, 318
cultural purposes, real estate sale
involving expectation of, 475, 479,
481, 484, 486, 493, 498, 501
disclaimers concerning unexpected
circumstances, 611, 612, 631, 633
export ban case, 457, 458, 465
Geschdftsgrundlage and, 55-7, 651
hotel reservation case. See under hotel
reservation case
in medieval canon law, 19
in Modern period (nineteenth and early
twentieth centuries), 27
mutual. See mutual mistake
one-sided mistake (‘regular breach of
contract’) not addressed as
unexpected circumstance, 5
petrol confiscation case, 328, 334, 335,
336, 338, 340, 341, 344
share deal (Case 13). See share deal,
mutual mistake regarding
shop rental case, 406, 409, 412, 413, 414,
418, 421, 424, 428
unexpected circumstances
distinguished, 651-2
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mixed donations, 475, 480, 486, 490, 491,
495, 497, 502
model codes, 13
modification of contract. See adjustment of
contract, as remedy
monetary nominalism, 645
Canal de Craponne situations, 183, 185,
190, 191, 201, 203, 206, 216
extraordinary inflation case, 219,
220, 227, 229, 232, 236, 244, 246,
249, 251
morality. See reasonableness, fairness, and
good faith standards
Mota Pinto, Paulo, 548
mutual mistake
assumptions, doctrine of, 105
as common fact pattern, 3
disclaimers concerning unexpected
circumstances, 624
Geschiftsgrundlage. See Geschdftsgrundlage
questionnaire case, 179
share deal (Case 13). See share deal,
mutual mistake regarding
unexpected circumstances
distinguished, 651-2

natural disasters, 3
force majeure, 116, 171
GrofSe Geschdftsgrundlage, 302
renovation contract for cellar of house
destroyed in. See cellar case
Navarre, Civil Code of, 133
negotiorum gestio, 315, 520
Netherlands, 70-4. See also Netherlands
case law
adjustment as remedy in, 9, 71-3
codification of frustration of contract in,
48, 70-4
disclaimers concerning unexpected
circumstances, 609-12
equivalence of exchange, distortion of
Canal de Craponne situations, 186-9
extraordinary inflation, 226-8
tax increases, post-contractual,
260-2
unexpected benefit, 282-3
frustration or failure of specified
purposes
cultural purposes, real estate sale
involving expectation of, 478-81
divorce, investment in spouse’s house
frustrated by, 513-14
general and specific unforeseen
circumstances provisions, 74
hardship doctrine (force majeure or
impossibility of performance), 74
Haviltex formulae, 74

INDEX 681

mistake in, 74
monetary nominalism in, 227
as open legal system, 11
production impediments beyond seller’s
control, 569-72
reasonableness, fairness, and good faith
standards, 72, 75
remedies in, 9, 50, 71-3
renegotiation as remedy in, 75
share deal, mutual mistake regarding,
538-9
subsidiarity, no recognition of principle
of, 73
termination as remedy in, 50, 71-3
unforeseeability of unexpected
circumstance, 71-2
use of contractual goods or services,
circumstances affecting
beer supply case, 434-7
cellar case, 304-5
export ban case, 456-7
hotel reservation case, 308
petrol confiscation case, 332-3
shop rental case, 410-12
Netherlands case law
Aerts v. Kneepens, 436
Badaway v. Atlanta, 571
Blom v. Skol, 436
Brandwijk v. Bouwbureau Brandwijk, 435
Briljant Schreuders v. ABP, 456
Cafébedrijf, 514
Campina v. Jole, 188
Donkelaar v. Unigro, 435
ENV v. Campina, 188, 260
Haviltex, 72, 74
Jans v. Fiat Credit Nederland, 365
Kriek v. Smit, 514
Modehuis Nolly I, 513
Modehuis Nolly II, 513
Mondia v. Calanda, 436
WE v. CSM, 76, 188
Wasscher v. LBU, 611
New Zealand case law
Antons Trawling Co v. Smith, 210
Corby v. Mcarthy, 348
Maori Trustee v. Prentice, 295
Newmasters Ltd v. Ranier Investments, 210
The Power Co Ltd v. Gore District Council,
213-14, 252
Waiwera Cooperative Dairy v. Wright
Stepheson and Co, 275
nominal value principle, 645
Canal de Craponne situations, 183,

185, 190, 191, 201, 203, 206, 216
extraordinary inflation case, 219, 220,
227,229, 232, 236, 244, 246,

249, 251
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non haec in foedera veni, 7
Nunes de Carvalho, Anto6nio, 586

obligations in kind
general obligation in kind
(marktbezogene Gattungsschuld),
561-5, 582
Vorratsschuld or Produktionsschuld
(obligation in kind restricted
to own supplies), 562-5, 583,
588-91
Oertmann, Paul, 30-1, 62, 67, 119, 134
@stergaard, Kim, viii
oil crisis, 3. See also petrol confiscation case
Oliveira Ascensdo, José de, 270
one-sided mistake (‘regular breach of
contract’) not addressed as
unexpected circumstance, 5
open jurisdictions, 10-12, 643-4
beer supply case, 448-9
Canal de Craponne situations,
216-17
cellar case, 325-6
cultural purposes, real estate sale
involving expectation of, 502-3
DEFCR as open system, 11
disclaimers concerning unexpected
circumstances, 635-6
divorce, investment in spouse’s house
frustrated by, 528-9
export ban case, 470
extraordinary inflation, 254-5
fault liability in, 644
hotel reservation case, 403-4
pacta sunt servanda and fair allocation of
risk, addressing conflict between,
648-9
petrol confiscation case, 352-3
production impediments beyond seller’s
control, 598-9
share deal, mutual mistake regarding,
557-9
shop rental case, 430
tax increases, post-contractual,
277-8
unconventional doctrines, providing for,
10-12
unexpected benefit, 297-8
ordinary performance assumptions, 104

pacta sunt servanda, 4-5, 19, 36. See also under
specific jurisdictions
convergence as to suspending or
upholding, 644-8
risk allocation, conflict with, 648-9
Pardolesi, R., 50
Parisi, Francesco, viii, 33

partial frustration of contract, 581
partnership agreements, undisclosed/tacit/
implied, 505, 510, 512
PECL. See Principles of European Contract
Law
perceptibility/visibility requirements,
doctrine of assumptions, 103, 112
Perez Gonzalez, 127
petrol confiscation case (Case 6), 177,
327-54
assumptions, doctrine of, 337, 338-9
Austria, 331-2
Belgium, 345-6
caducité, 346
cause, 341
clausula rebus sic stantibus, 332
closed jurisdictions, 353
convergence as to suspending or
upholding terms of contract, 645
Czech Republic, 336-7
Denmark, 338-9
England, 346-9
force majeure, 333, 334, 335-6, 337, 341,
344, 345, 353
France, 345
frustration of contract, 336-7, 349-52
Germany, 327-31
Geschdftsgrundlage, 329-30, 331, 332
Greece, 344
impossibility of performance, 328, 334,
335, 338, 342, 344, 345
Ireland, 346-9
Italy, 340-1
Lithuania, 335-6
mistake, 328, 334, 335, 336, 338, 340,
341, 344
Netherlands, 332-3
open jurisdictions, 352-3
Portugal, 342-4, 425
presupposizione doctrine
(Voraussetzungsehre), 340
reasonableness, fairness, and good faith
standards, 344
rei interitus, 350
Scotland, 349-52
Slovenia, 334-5
Spain, 341-2
statement of the case, 327
Sweden, 337-8
US Prohibition cases, 347
warranty for defects, 334
Philippe, Denis, viii
Philippus Decius, 18
Pinto Monteiro, Antonio, viii
Pisko, Oskar, 66
Portugal, 133-8
clausula rebus sic stantibus, 133
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disclaimers concerning unexpected
circumstances, 626-7
equivalence of exchange, distortion of
Canal de Craponne situations, 204
extraordinary inflation, 245-6
tax increases, post-contractual, 268,
269-70
unexpected benefit, 291-2
frustration of contract, codification
of, 48
frustration or failure of specified
purposes
cultural purposes, real estate sale
involving expectation of, 491-5
divorce, investment in spouse’s house
frustrated by, 520-1
German legal influence in, 134
Geschiftsgrundlage (basis of the
transaction) in, 134, 136, 138
historical background, 133-5
impossibility of performance in, 138
negotiorum gestio, 315, 520
as open legal system, 11
production impediments beyond seller’s
control, 585-8
reasonableness, fairness, and good faith
standards, 135, 136
remedies in, 50
risk allocation, 135, 136
share deal, mutual mistake regarding,
548-9
use of contractual goods or services,
circumstances affecting
beer supply case, 444
cellar case, 313-16
export ban case, 463
hotel reservation case, 384-6
petrol confiscation case, 342-4, 425
shop rental case, 422
Posner, R. A., 34-6
Pothier, Joseph Robert, 145
prenuptial agreements. See divorce,
investment in spouse’s house
frustrated by
presupposizione doctrine
(Voraussetzungsehre). See also
assumptions, doctrine of
cultural purposes, real estate sale
involving expectation of, 489, 490,
494
divorce, investment in spouse’s house
frustrated by, 519
export ban case, 461-2
historical development of, 15, 29-31, 32,
118-19, 134
hotel reservation case, 379, 380, 381
petrol confiscation case, 340

INDEX 683

share deal, mutual mistake regarding,
547
shop rental case, 419, 430
unexpected benefit, 289
price devaluation in long-term
agreements. See Canal de Craponne
situations
price of shares, mutual mistake as to. See
share deal, mutual mistake
regarding
Priest, G. L., 47
Principles of European Contract Law (PECL)
harmonising effects of, 654-5
relevant text, 656
on renegotiation of contract, 10
unexpected circumstances in contract
law, addressing, 13
production impediments beyond seller’s
control (Case 14), 179, 561-600
Austria, 565-9
Belgium, 592
breach of contract, 577-82, 592-6
clausula rebus sic stantibus, 584
closed jurisdictions, 599-600
convergence as to suspending or
upholding terms of contract, 647
Czech Republic, 576-7
delay, concept of, 565-9
Denmark, 580-2
England, 592-6
force majeure, 581, 596
electricity cut by state, 571, 574-7, 589,
591, 592
strike, 570, 571, 574-7, 581, 585, 586,
591, 592
France, 591
frustration of contract, 581, 592-8
Germany, 561-5
Geschiftsgrundlage, 565, 569
Greece, 588-91
hardship doctrine, 564
impossibility of performance, 561, 582,
585, 588, 590
electricity cut by state, 574, 584
strike, 570, 580, 583, 586
Ireland, 592-6
Italy, 582-4
Lithuania, 574-6
marktbezogene Gattungsschuld (general
obligation in kind), 561-5, 582, 590
Netherlands, 569-72
open jurisdictions, 598-9
partial frustration of contract, 581
Portugal, 585-8
Scotland, 596-8
Slovenia, 572-4
Spain, 584-5
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production impediments beyond seller’s
control (Case 14), (cont.)
statement of the case, 561
Sweden, 577-80
vicarious liability, 567
Vorratsschuld or Produktionsschuld
(obligation in kind restricted to own
supplies), 562-5, 583, 588-91
Produktionsschuld or Vorratsschuld (obligation
in kind restricted to own supplies),
562-5, 583, 588-91
public events intervening with individual
plans. See hotel reservation case
public international law on unexpected
circumstances, 14
public morality. See reasonableness,
fairness, and good faith standards

qualified performance assumptions, 104
quantum meruit claims, 210, 634
questionnaire, 175-80
equivalence of exchange, distortion of,
175-6
methodological approach to, 5
use of contractual goods or services,
circumstances affecting, 176-8

ratio or reasonable motive, Grotius’
concept of, 21, 29, 31
real estate
cultural purposes, sale involving
expectation of. See cultural
purposes, real estate sale involving
expectation of
divorce. See divorce, investment in
spouse’s house frustrated by
reasonableness, fairness, and good faith
standards
beer supply case, 433-4, 437, 438, 440, 448
Belgium, 159-60, 162
Canal de Craponne situations, 193, 209
cellar case, 318, 319
cultural purposes, real estate sale
involving expectation of, 488, 491,
492, 497, 498, 500, 501
in Czech Republic, 96
in Denmark, 110-12
disclaimers concerning unexpected
circumstances, 607, 608, 611, 613,
614
divorce, investment in spouse’s house
frustrated by, 511, 513
England, good faith not recognised
in, 165
export ban case, 460
extraordinary inflation, 233
in France, 154-5

in Greece, 139
hotel reservation case, 391
Ireland, good faith not recognised in, 165
in Lithuania, 87-8
in Netherlands, 72, 75
petrol confiscation case, 344
in Portugal, 135, 136
in Sweden, 103, 105, 106-8
tax increases, post-contractual, 271
unexpected benefit, 283
rebus sic stantibus. See clausula rebus sic
stantibus
‘regular breach of contract’
(one-sided mistake) not addressed as
unexpected circumstance, 5
rei interitus, 166, 323-4, 350
relevancy/materiality requirements,
doctrine of assumptions, 103, 112
relief based on extraordinary effects
resulting from unexpected
events. See unconventional doctrines
relief based on the contract. See
conventional doctrines
remedies for unexpected circumstances,
8-10, 48-51 See also adjustment;
renegotiation; termination; and
under specific jurisdictions
renegotiation of contract, as remedy, 9,
37-8, 50 See also under specific
jurisdictions
renovation contract useless due to natural
disaster. See cellar case
repugnantia casus emergentis cum voluntate,
22, 31
rescission. See termination of contract, as
remedy
restatements, 13, 14, 81, 654, 656
restricted obligation in kind (Vorratsschuld
or Produktionsschuld), 562-5, 583,
588-91
return on performance, claims for, in
Czech Republic, 96
revaluation cases, 30
Ribeiro de Faria, 314
risk allocation
Austria, risk allocation by spheres in, 69
doctrine of assumptions on, 104
economics of. See economics of
frustration of contract
‘excessive burden’ in Italy, 122-3
in Greece, 142
pacta sunt servanda, conflict with, 648-9
in Portugal, 135, 136
in Sweden, 104
Roman law, 31
British use of, in Krell v. Henry, 29
clausula rebus sic stantibus and, xiv, 15-17
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condictio causa data causa non secuta, 168

force majeure in, 145

Lithuania influenced by, 81

pacta sunt servanda and, 4-5
Rosenfield, A. M., 34-6
Rummel, Peter, 477-8, 512
Russian/Soviet influence on Lithuania,

81-2

Sale of Goods Acts
Denmark. See under Denmark
England, Supply of Goods and Services
Act 1982, 319
Ireland
Sale of Goods Act 1893, 163, 319, 593,
594
Sale of Goods and Supply of Services
Act 1980, 319, 427
School of free right (Freirechtsschule), 31
Schwartz, A., 36, 37
Scotland, 166-72. See also UK case law
administrative contracts in, 171
as closed system, 11
common law in, 171
condictio causa data causa non secuta, 166-8,
171-2
disclaimers concerning unexpected
circumstances, 633-5
economics of unexpected circumstance
in, 36
equivalence of exchange, distortion of
Canal de Craponne situations, 215-16
extraordinary inflation, 253-4
tax increases, post-contractual, 276-7
force majeure in, 171
frustration of contract, concept of, 7,
166-8
frustration or failure of specified
purposes
cultural purposes, real estate sale
involving expectation of, 500-1
divorce, investment in spouse’s house
frustrated by, 527-8
historical background, 166-8
impossibility of performance in, 168
Law Reform (Frustrated Contracts) Act
1943 not applicable in, 171
long-term contracts in, 169
mistake in, 168
production impediments beyond seller’s
control, 596-8
share deal, mutual mistake regarding,
555-7
termination as remedy in, 50
theoretical basis for frustration of
contract in, 169-70
unexpected benefit, 296-7

INDEX 685

use of contractual goods or services,
circumstances affecting
beer supply case, 447-8
cellar case, 323-5
export ban case, 468-70
hotel reservation case, 399-403
petrol confiscation case, 349-52
shop rental case, 428
Seneca, 16
September 11, 2001, 385, 397
service contracts or contracts for works,
505, 518
set-off arrangement, implied, 513
settlement agreements, 539
share deal, mutual mistake regarding (Case
13), 179, 531-60
assumptions, doctrine of, 543-5
Austria, 534-8
avoidance, 535
Belgium, 551-2
cause, 540
closed jurisdictions, 559
convergence as to suspending or
upholding terms of contract, 647
Czech Republic, 541-2
Denmark, 545-6
England, 552-5
France, 551
Germany, 531-4
Geschiftsgrundlage, 533, 537
Greece, 549-51
Ireland, 552-5
Italy, 546-7
Lithuania, 541
Netherlands, 538-9
open jurisdictions, 557-9
Portugal, 548-9
presupposizione doctrine
(Voraussetzungsehre), 547
Scotland, 555-7
settlement agreements, 539
Slovenia, 540-1
Spain, 547-8
statement of the case, 531
Sweden, 542-5
shop rental case (Case 8), 177, 405-31
assumptions, doctrine of, 415-16, 418
Austria, 409-10
Belgium, 424
breach of contract, 418
cause, 421
clausula rebus sic stantibus, 412, 422
closed jurisdictions, 430
complementary interpretation, 424
convergence as to suspending or
upholding terms of contract, 646
Czech Republic, 414-15
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shop rental case (Case 8) (cont.)
Denmark, 417-19
England, 425-8
France, 423-4
frustration of contract, 428-9
Germany, 405-31
Geschiftsgrundlage, 408-9, 410
Greece, 422
hardship doctrine, 409
implied terms, 428
impossibility of performance, 420
Ireland, 425-8
Italy, 419-20
Lithuania, 413-14
misrepresentation, 425-8
mistake, 406, 409, 412, 413, 414, 418,
421, 424, 428
Netherlands, 410-12
open jurisdictions, 430
Portugal, 422
presupposizione doctrine
(Voraussetzungsehre), 419, 430
Scotland, 428
Slovenia, 412-13
Spain, 420-1
statement of the case, 405
Sweden, 415-17
Slovenia, 76-81
clausula rebus sic stantibus in, 8, 77-8
as closed system, 11
disclaimers concerning unexpected
circumstances, 612-13
economics of frustration of contract in, 36
equivalence of exchange, distortion of
Canal de Craponne situations, 189-91
extraordinary inflation, 228, 230
tax increases, post-contractual, 262-3
unexpected benefit, 283-4
frustration or failure of specified
purposes
cultural purposes, real estate sale
involving expectation of, 481-3
divorce, investment in spouse’s house
frustrated by, 514-15
gross disparity in, 80-1
historical background, 76-7
mistake in, 79-80
monetary nominalism in, 190, 220, 229
pacta sunt servanda in, 77
production impediments beyond seller’s
control, 572-4
share deal, mutual mistake regarding,
540-1
termination of contract, as remedy, 50,
78-9
use of contractual goods or services,
circumstances affecting

beer supply case, 437

cellar case, 306

export ban case, 457-8

hotel reservation case, 308
petrol confiscation case, 334-5
shop rental case, 412-13

Smith, T. B., 276, 400
Société de Législation Comparée

harmonising effects of, 654-5
unexpected circumstances in contract
law, addressing, 13

Soviet/Russian influence on Lithuania,

81-2

Spain, 126-33

adjustment as remedy in, 9, 133
Argentine financial crisis of 2001 and
contract law in, 244
circumstances required for frustration of
contract in, 49
clausula rebus sic stantibus, 8, 126-9
disclaimers concerning unexpected
circumstances, 625-6
equivalence of exchange, distortion of
Canal de Craponne situations, 203-5
extraordinary inflation, 244-5
tax increases, post-contractual, 268-9
unexpected benefit, 290-1
force majeure in, 130
frustration or failure of specified
purposes
cultural purposes, real estate sale
involving expectation of, 491
divorce, investment in spouse’s house
frustrated by, 519
Geschdftsgrundlage (basis of the
transaction) in, 130-1
hardship doctrine, general reluctance to
accept arguments based on, 126
impossibility of performance in, 48,
129-30
Ley des Arrendamientos Urbanos (LAU) of
24 November 1994, 290-1
mistake in, 131-2
monetary nominalism in, 203, 244, 246
as open legal system, 11
pacta sunt servanda, 126
production impediments beyond seller’s
control, 584-5
remedies in, 50
selective provisions applicable to specific
situations, 132-3
share deal, mutual mistake regarding,
547-8
use of contractual goods or services,
circumstances affecting
beer supply case, 443
cellar case, 312
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export ban case, 462-3
hotel reservation case, 382-3
petrol confiscation case, 341-2
shop rental case, 420-1
Spence, M., 45
spousal house investment frustrated by
divorce (Case 12). See divorce,
investment in spouse’s house
frustrated by
Stair, James Dalrymple, first Viscount,
166
stare decisis, 164
state intervention. See government
intervention
statutory law

Lay des Arrendamientos Urbanos (LAU) of

24 November 1994, Spain, 290-1

Sale of Goods Acts. See Sale of Goods Acts

specifically addressing unexpected
circumstances, 12, 13
Belgium, 157
England, Law Reform (Frustrated
Contracts) Act 1943, 7, 9, 11, 164-6,
171, 394, 398
France, 146-7
Stérung der Geschdftsgrundlage. See
Geschiftsgrundlage
strict liability, in closed jurisdictions,
644. See also closed jurisdictions
strikes. See hotel reservation case;
production impediments beyond
seller’s control
subsidiarity principle, Netherlands not
recognising, 73
sujétions imprévues
in Belgium, 159, 160
disclaimers concerning unexpected
circumstances, 628-30
in France, 152-3
superior risk bearer doctrine, 34-6
supply agreements. See beer supply case
Sweden, 98-109
adjustment as remedy in, 9
assumptions, doctrine of, 8, 48,
102-6
avoidance in, 100, 104
breach of contract in, 101-2
characteristics of law in, 98-101
disclaimers concerning unexpected
circumstances, 616-20
equivalence of exchange, distortion of
Canal de Craponne situations, 194-7
extraordinary inflation, 235-8
tax increases, post-contractual,
265-6
unexpected benefit, 286-7
force majeure in, 101-2

INDEX 687

frustration or failure of specified
purposes
cultural purposes, real estate sale
involving expectation of, 486-7
divorce, investment in spouse’s house
frustrated by, 516-17
impossibility of performance in, 101-2
judicial control, unexpected
circumstances under, 13
monetary nominalism in, 236
as open legal system, 11
production impediments beyond seller’s
control, 577-80
reasonableness, fairness, and good faith
standards, 103, 105, 106-8
remedies in, 50
risk allocation in, 104
share deal, mutual mistake regarding,
542-5
termination of contract, as remedy,
104-6, 108-9
use of contractual goods or services,
circumstances affecting
beer supply case, 439-40
cellar case, 308-9
export ban case, 459-60
hotel reservation case, 374-6
petrol confiscation case, 337-8
shop rental case, 415-17

Sykes, A. O., 35

tacit partnership agreements, 505,

510, 512

tax increases, post-contractual (Case 3),

176, 256-78
armed conflicts, 274, 276
assumptions, doctrine of, 265
Austria, 259-60
avoidance, 265
Belgium, 272
closed jurisdictions, 278
convergence as to suspending or
upholding terms of contract, 645
Czech Republic, 264-5
Denmark, 266-7
England, 272-6
force majeure, 263-4, 266, 268-9, 271,
272
France, 271
frustration of contract, 272-5
Germany, 256-9
Geschiftsgrundlage, 256-8, 259-60
Greece, 270-1
Ireland, 272-6
Italy, 267-8
Lithuania, 263-4
Netherlands, 260-2

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781107003408
www.cambridge.org

Cambridge University Press & Assessment

978-1-107-00340-8 — Unexpected Circumstances in European Contract Law

Edited by Ewoud Hondius , Christoph Grigoleit
Index
More Information

688 INDEX

tax increases, post-contractual (cont.)
open jurisdictions, 277-8
Portugal, 268, 269-70
reasonableness, fairness, and good faith
standards, 271, 272
Scotland, 276-7
Slovenia, 262-3
Spain, 268-9
statement of the case, 256
Sweden, 265-6
technical equipment purchase
affected by export ban. See export
ban case
termination of contract, as remedy, 8. See
also under specific jurisdictions
adjustment, relationship
to, 653
assumptions, doctrine of, 104-6
economics of frustration of contract and,
37, 38, 50
long-term contracts. See under long-term
agreements
terrorist movement against tourists. See
hotel reservation case
Teutonicus, Johannes, 17
Thier, Andreas, viii, 15
Thomas Aquinas, 145
Thompson, J. M., 170, 172
Thunhart, Raphael, viii
Tichy, Lubos, viii
Tomasic, Lovro, ix
tourists, terrorist movement against. See
hotel reservation case
Tratnik, Matjaz, viii
Trimarchi, P., 36-7
trust, 44, 586
trusts, 522, 524, 526, 529, 531

UK and Ireland case law

Anderson v. Equitable Life Assurance Society,
253

Angus v. Bryden, 556

Arden Steamship Co Ltd v. William Mathwin
& Son, 597

Bell v. Lever Brothers, 553, 554

Bernards v. North British Railway Company,
216

Blacklock & McArthur v. Kirk, 349

Blackpool & Flyde Aero Club Ltd v. Blackpool
Borough Council, 500

Blakely v. Muller & Co, 394

Blockow Vaughan and Co v. Compania Minera
de Sierra Minera, 274

Bowhill Coal Co v. Tobias, 277

Boyd & Forrest v. Glasgow and South Western
Railway Company, 633-5

BP v. Hunt, 631

Bradford v. Roulston, 210

Brauer and Co Ltd v. James Clark (Brush
Materials) Ltd, 273, 275

British Movietonenews Ltd v. London and
District Cinemas Ltd, 254, 275

Buckley v. Irwin, 500

Budgett & Co v. Binnington, 597

Burns v. Burns, 526

Butler v. McAlpine, 499

Caledonian Insurance Co v. Matheson’s, 277

Cantiere San Rocco SA v. Clyde Shipbuilding &
Engineering Co, 166, 167, 172

Cantors Properties (Scotland) Ltd v. Swears &
Wells Ltd, 169

Carroll v. Carroll, 500

Chandler v. Webster, 322, 323, 394

Charles Rickards v. Oppenhaim, 593

Collen Bros v. Dublin County Council, 553

Congimex Sarl (Lisbon) v. Continental Grain
Export Corp (New York), 466

Conklin v. Silver, 348

Connor v. Potts, 427

Cooke v. Head, 526

Cooper v. Phibbs, 553

coronation cases. See coronation cases

Cricklewood Property and Investment
Trust Ltd v. Leighton Investment Trust
Ltd, 347

Cummings v. Charles Connell & Co
(Shipbuilders) Ltd, 215

Cummings v. Stewart, 165

Cuthbertson v. Lowes, 469

D McMaster & Co v. Cox McEuen & Co, 466

Dakota Packaging Ltd v. APH Manufacturing,
212

Davis Contractors Ltd v. Fareham UDC, 7,
165, 167, 170, 211, 252, 272, 320,
321, 630

Denny Mott & Dickson v. James B Fraser & Co,
351

Donald v. Leitch, 350

Donnellan v. Dungoyne Ltd,
425, 427

Doolan v. Murray, 427

Doyle v. Olby, 427

Drake v. Whipp, 526, 527

E Hulton and Co Ltd v. Chadwick and
Taylor, 276

Edinburgh District Tramways Co Ltd
v. Courtenay, 296

Ennis v. Butterly, 523

Essex Lincoln Garage v. City of Boston, 348

Esso Petroleum v. Mardon, 426

Exportelisa SA v. Guiseppe and Figli Soc
Coll, 274

Express Newspapers PLC v. Silverstone
Circuits, 214

© in this web service Cambridge University Press & Assessment

www.cambridge.org



www.cambridge.org/9781107003408
www.cambridge.org

Cambridge University Press & Assessment

978-1-107-00340-8 — Unexpected Circumstances in European Contract Law

Edited by Ewoud Hondius , Christoph Grigoleit
Index
More Information

Fanning v. Wicklow County Council, 211

FC Shepherd & Co Ltd v. Jerrom, 499

Fibrosa Spolka Akcyjna v. Fairbairn Lawson
Combe Barbour Ltd, 322-3, 394, 396,
398, 631, 632

Fifeshire Road Trustees v. Cowdenbeath Coal
Co, 216

Fitzsimons v. O’Hanlon, 295, 498, 554

Folens & Co v. Minister for Education, 210

Fong v. Kerwin, 398

Food Processors Ltd v. East Pacific Enterprises
Ltd, 275

Forrester’s Trustee v. McKelvie, 597

Frazier v. Collins, 348

Gamerco v. ICM [ Fair Warning, 322, 398

George Packman & Sons v. Dunbar’s Trs, 277

Gissing v. Gissing, 526

Grace v. Croninger, 348

Grafton Court v. Wadson Sales, 426, 427

Graham v. Wagman, 275

Great Peace Shipping Limited v. Tsavliris
Salvage (International) Ltd, 554

Greenway Brothers Ltd v. SF Jones and Co, 274

Grimsdick v. Sweetman, 349

Grogan v. Cooke, 500

Groome v. Fodhla Printing Co, 346

Hadley v. Baxendale, 593, 594

Hall v. Wright, 396

Hangkam Kwingtong Woo v. Liu Lan Fong,
277

Hartley v. Hymans, 593

Hart’s Trs v. Arrol, 350

Heilgers & Co v. Cambrian SN Co Ltd, 396

Henderson v. Merrett Syndicates, 426

Herman v. SS Vicia, 322

Herne Bay Steam Co v. Hutton, 393, 395,
400, 401

Hirji Mulji v. Cheong Yue SS Co Ltd, 165, 169

Holliday v. Scott, 216, 276, 350, 351

Hong-Kong and Whampoa Dock Co Ltd
v. Netherton Shipping Co Ltd, 216, 447

Horsley Line Ltd v. Roechling Bros., 597

Irish Life Assurance Co Ltd v. Dublin Land
Securities Ltd, 275, 553

Irish Welding v. Philips Electrical (Ireland) Ltd,
214, 447

James B Fraser & Co Ltd v. Denny, Mott &
Dickson Ltd, 167, 169, 172, 277

Jamieson v. Watt’s Trs, 469

John Milligan & Co Ltd v. Ayr Harbour
Trustees, 350

Joseph Constantine SS Line Ltd v. Imperial
Smelting Co Ltd, 402, 631

Kv.K 527

Karim Aga Khan v. Firestone, 499

Krell v. Henry, 28, 32, 370, 392, 393, 394,
398, 401-2

INDEX 689

La Cumbre Golf Club v. Santa Barbara Hotel
Co, 321

Larrinaga & Co Ltd v. Société
Franco-Americaine des Phosphates de
Meédulla, 402

Leeson v. North British Oil and Candle
Company, 595

Leitch v. Edinburgh Ice and Cold Storage Co
Ltd, 169

Levenshulme UDC v. Manchester Corporation,
275

Lindsay v. Bett, 277

Liston v. SS Carpathian, 396

Lloyd v. Murphy, 348

Lloyd’s Bank plc v. Rossett, 526

London & Northern Estates Ltd v. Schlesinger,
346, 396

M v. M (prenuptial agreement), 527

Mackeson v. Boyd, 324, 399

Maclelland v. Adam & Mathie, 277

Maritime National Fish Ltd v. Ocean Trawlers
Ltd, 402, 596

Martin-Baker Aircraft Co v. Canadian Flight
Equipment Ltd, 212

Matthey v. Curling, 346

McGuill v. Aer Lingus and United Airlines,
397, 467, 595

Metropolitan Water Board v. Dick Kerr & Co,
596, 632

Milligan v. Ayr Harbour Trs, 597

Mitchell v. Ceazan Tires, 348

Moran v. Orchanda, 427

Murphy & Co v. O’Donovan, 446

National Carriers Ltd v. Panalpina (Notthern)
Ltd, 170, 273, 347, 349, 352

Neville & Sons Ltd v. Guardian Builders Ltd,
165, 273, 347

Nolan v. Graves & Hamilton, 275, 553

The Olympic Pride, 553

O’Neill v. Ryan, 553, 554

Paal Wilson & Co A[S v. Partenreederei
Hannah Blumenthal, 170

Paradine v. Jane, 26, 295

Peter Dixon & Sons Ltd v. Henderson Craig,
274

Portman Building Society v. Dunsangh, 500

Quin v. Gardners, 634

Rehman v. Ahmad, 556

Rooney v. Byrne, 500

S Instone & Co Ltd v. Speeding Marshal & Co
Ltd, 274

Samuel v. Black Lake Asbestos, 275

Shaw v. William Grant (Minerals) Ltd,
556

Shilliday v. Smith, 527-8

Smail v. Potts, 634

Smellie v. Caledonian Railway Co, 634

© in this web service Cambridge University Press & Assessment www.cambridge.org



www.cambridge.org/9781107003408
www.cambridge.org

Cambridge University Press & Assessment

978-1-107-00340-8 — Unexpected Circumstances in European Contract Law

Edited by Ewoud Hondius , Christoph Grigoleit
Index
More Information

690 INDEX

UK and Ireland case law (cont.)

Smith New Court Securities v. Scrimgeour
Vickers (Asset Management) Ltd, 427

Smith v. Bank of Scotland, 448, 501

Solle v. Butcher, 554

Springette v. Defoe, 526

Staffordshire Area Heath Authority v. South
Staffordshire Waterworks Co, 210,
212-14, 215, 254

Stewart & Co v. Rendall, 216

Summerlee & Mossend Iron & Steel Co
v. Caledonian Rly Co, 276, 277

Supermacs Ireland Ltd v. Katesan (Naas) Ltd,
500

Sweeney v. Duggan, 428, 499

Tay Salmon Fisheries Co Ltd v. Speedie,
323-4, 351, 399

Taylor v. Caldwell, 28, 32, 34, 164, 320-1,
395

Tennants (Lancashire) Ltd v. CS Wilson and Co
Ltd, 274

Tharsis Sulphur & Copper Co v. McElroy &
Sons, 635

Thomas v. Fuller, 527

Thorn v. London Corporation, 634

Tingley v. McKeen, 275

Tradax (Ireland) Ltd v. Irish Grain Board Ltd,
499

Trucks Machinery Sales Ltd v. Marubeni
Komatsu Ltd, 210, 276

Tsakiraglou & Co v. Noblee & Thurl GmbH,
273, 447

Turner v. Clark, 347

Union Totalisator Co Ltd v. Scott, 350

United Dominions Trust (Ireland) Ltd v.
Shannon Caravans Ltd, 323

Victoria Laundry (Windsor) Ltd v. Newman
Industries Ltd, 593

Wv. W, 524, 525

Walford v. Miles, 500

Walton Harvey Ltd v. Walker & Homfreys Ltd,
467

Ward v. Spivack Ltd, 499

Wates Ltd v. GLC, 211, 213, 216,
252, 254

Watson & Co v. Shankland, 172

Westdeutsche Landesbank v. Islington
BC, 323

Western Potato Co-operative v. Durnan,
553

Wilkie v. Bethune, 297

William Sindall plc v. Cambridgeshire County
Council, 427, 631

Williams v. Agius, 594

Williams v. Roffey Bros. & Nicholls
(Contractors) Ltd, 210, 276, 323-4,
399

Wilson v. Tennants, 216

Youngmin v. Heath, 346

Zuphen and Others v. Kelly Technical Services
Ltd, 272, 595, 630

Ulen, T., 50
unconventional doctrines, 5, 6-8

common prerequisites for application of,
649-50

open legal systems providing for,
10-12

pacta sunt servanda and fair allocation of
risk, addressing conflict between,
648-9
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of specified purposes; mutual
mistake; production impediments
beyond seller’s control; use of
contractual goods or services,
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unfair contract terms. See reasonableness,
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harmonising effects of, 654-5
relevant text, 657
unexpected circumstances in contract
law, addressing, 13
unjust enrichment
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involving expectation of, 476, 482,
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515, 516, 517-18, 519, 520-1, 522
export ban case, 469
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hotel reservation case, 394
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v. Goldschmidt, 348
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Foundation for Performing Arts, 28
Prohibition cases, 347
use of contractual goods or services,
circumstances affecting. See also
under specific jurisdictions
as common fact pattern, 3
convergence as to suspending or
upholding terms of contract, 645-7
questionnaire cases, 176-8
beer supply case (Case 9). See beer
supply case
cellar case (Case 5). See cellar case
confiscation of petrol (Case 6). See
petrol confiscation case
export ban case (Case 10). See export
ban case
hotel reservation case (Case 7). See
hotel reservation case
shop rental case (Case 8). See shop
rental case
Ussing, Henry, 103, 112
usurious contracts, 483

Valtoudis, Anastassios, viii
venire contra factum proprium
cellar case, 301
export ban case, 453-4
hotel reservation case, 360
vicarious liability, production
impediments beyond seller’s
control, 567
Vienna Convention of the Law of Treaties
(1969), 14, 157, 660-1
visibility/perceptibility requirements,
doctrine of assumptions, 103, 112
Voraussetzungsehre. See presupposizione
doctrine
Vorratsschuld or Produktionsschuld
(obligation in kind restricted
to own supplies), 562-5, 583, 588-91

Walker, D. M., 597
war. See armed conflicts
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warranty for defects, petrol confiscation works, contracts for, or service contracts,
case, 334 505, 518

Wegfall der Geschdftsgrundlage. See
Geschdftsgrundlage Yugoslavia, Slovenia as once

Wehrt, K., 45 part of, 76-7. See also

Wiggers, Willem, viii Slovenia

Windscheid, Bernhard, 27, 29-30, 32, 112,
118,134 Zasius, Ulrich, 20
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