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Geschäftsgrundlage, 300–2, 303, 326
Greece, 316–17
impossibility of performance, 300, 304,

306, 308, 312, 313, 314
Ireland, 323
Italy, 310–12
Lithuania, 306–7
mistake, 317, 318
Netherlands, 304–5
open jurisdictions, 325–6
Portugal, 313–16
reasonableness, fairness, and good faith

standards, 318, 319
Scotland, 323–5
Slovenia, 306
Spain, 312
statement of the case, 299
Sweden, 308–9
venire contra factum proprium, 301

Cenini, Marta, viii, 33
change of circumstances. See clausula rebus

sic stantibus

Christianity, clausula rebus sic stantibus in,
16–19

Cicero, 16
CLAB, 655
Clark, Robert, viii
clausula rebus sic stantibus, 8. See also under

specific jurisdictions
beer supply case, 437, 439, 443
Canal de Craponne situations, 204
cellar case, 306, 312
cultural purposes, real estate sale

involving expectation of, 483
disclaimers concerning unexpected

circumstances, 613, 619, 626
divorce, investment in spouse’s house

frustrated by, 515
export ban case, 457, 458
extraordinary inflation, 229, 230, 255
historical development of, 15

canon law, xiv, 16–19, 31
decline in Modern period (nineteenth
and early twentieth centuries),
27, 32

in early Christian and medieval canon
law, 16–19, 31

in Early Modern period (sixteenth to
eighteenth centuries), 19–27,
31–2

emergence in Roman law, xiv,
15–17, 31

frustration of contract, relationship to
concept of, 32

limitations of doctrine, acceptance of,
24–5, 31

hotel reservation case, 368, 369, 382
petrol confiscation case, 332
presupposizione doctrine differentiated

from, 29
production impediments beyond seller’s

control, 584
shop rental case, 412, 422
unexpected benefits, 290–1

closed jurisdictions, 10–12, 643–4
beer supply case, 449
Canal de Craponne situations, 217
cellar case, 326
conventional doctrines (relief based on

the contract) in, 11
cultural purposes, real estate sale

involving expectation of, 503
disclaimers concerning unexpected

circumstances, 636–8
divorce, investment in spouse’s house

frustrated by, 529–30
export ban case, 470–1
extraordinary inflation, 255
hotel reservation case, 404

668 i nd e x

www.cambridge.org/9781107003408
www.cambridge.org


Cambridge University Press & Assessment
978-1-107-00340-8 — Unexpected Circumstances in European Contract Law
Edited by Ewoud Hondius , Christoph Grigoleit
Index
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

pacta sunt servanda and fair allocation of
risk, addressing conflict between,
648–9

petrol confiscation case, 353
production impediments beyond seller’s

control, 599–600
share deal, mutual mistake regarding,

559
strict liability in, 644
tax increases, post-contractual, 278
unexpected benefit, 298

Cocceji, Heinrich von, 24
Codex Maximilianeus Bavaricus Civilis, 25
Commission on European Contract Law, 13
Common Core of European Private Law

project, xiii
common law

English and Irish contract law based in,
163, 164

frustration of contract, concept of, 6–8
Scottish concepts of frustration

governed by, 171
competition law, beer supply case, 435,

438, 439
complementary interpretation of contract

in Austria, 70
in Belgium, 161–2
cellar case, 299
in Denmark, 110, 117
in France, 153
in Germany, 59–61
in Greece, 142
hotel reservation case, 355
in Italy, 120
shop rental case, 424

concealed title, 516
condictio causa data causa non secuta. See also

condictio ob rem
cellar case, 325, 326
cultural purposes, real estate sale

involving expectation of, 476–8
divorce, investment in spouse’s house

frustrated by, 511, 512, 528–9
Roman law, 168
Scotland, 166–8, 171–2

condictio causa finita/condictio ob causam
finitam

cultural purposes, real estate sale
involving expectation of, 476–8

divorce, investment in spouse’s house
frustrated by, 506

condictio ob rem
cultural purposes, real estate sale

involving expectation of,
473–4, 496

divorce, investment in spouse’s house
frustrated by, 507, 520
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Sweden, 516–17
unjust enrichment, 506, 511, 513, 514,
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Draft Common Frame of Reference (DFCR)
harmonising effects of, 654–5
as open system, 11
relevant text, 658
on renegotiation of contract, 10
unexpected circumstances in contract

law, addressing, 13
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economic impossibility
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German concept of, 62
in Italy, 119

economic power, abuse of, 435
economics of frustration of contract, 33–51
Arrow–Pratt absolute risk aversion

index, 41
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allocation of risk, 38–9
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46–8
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risk for, 42–6
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literature review, 34–8
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promisor’s confidence, frustration rule

as signal of, 42–4
remedies from perspective of, 48–51
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ECTIL, 655
Edward VII (king of England),
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Ekelöf, Olof, 98
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employment contracts, 13, 73, 499
England, 163–4. See also UK case law
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adjustment as remedy in, 9
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economics of unexpected circumstances

in, 36
equivalence of exchange, distortion of
Canal de Craponne situations, 209–14
extraordinary inflation, 251–3
tax increases, post-contractual, 272–6
unexpected benefit, 294–6

frustration of contract in, 6–8, 164–6
frustration or failure of specified

purposes
cultural purposes, real estate sale

involving expectation of, 498–500
divorce, investment in spouse’s house

frustrated by, 526–7
good faith not recognised in, 165
implied contract theory and frustration

of contract, 164–5
Law Reform (Frustrated Contracts) Act

1943, 7, 9, 11, 164–6, 171, 394, 398
mistake in, 165
monetary nominalism in, 251
production impediments beyond seller’s

control, 592–6
Sale of Goods Act 1979, 320
share deal, mutual mistake regarding,

552–5
Supply of Goods and Services Act 1982,

319
termination as remedy in, 9, 50
use of contractual goods or services,

circumstances affecting
beer supply case, 446–7
cellar case, 319–22
export ban case, 466–8
hotel reservation case, 392–8
petrol confiscation case, 346–9
shop rental case, 425–8

equitable jurisdiction, 552–5
equivalence of exchange, distortion of

(laesio enormis, iustum pretium, gross
disparity, lésion). See also under
specific jurisdictions

as common fact pattern, 3
convergence as to suspending or

upholding terms of contract, 645
cultural purposes, real estate sale

involving expectation of, 485
disclaimers, 601, 603–8, 612, 615
questionnaire cases involving,

175–6

Canal de Craponne (Case 1). See Canal de
Craponne situations

extraordinary inflation (Case 2). See
extraordinary inflation

tax increases (Case 3). See tax increases,
post-contractual

unexpected benefit (Case 4). See
unexpected benefit

error or mistake. See mistake
Erskine, J., 166
Evans-Jones, R., 172
exception clauses. See disclaimers

concerning unexpected
circumstances

exceptional doctrines. See unconventional
doctrines

excessive burden. See hardship doctrine
exemption clauses. See disclaimers

concerning unexpected
circumstances

exhibition, cancellation of. See hotel
reservation case

export ban case (Case 10), 178, 450–71
assumptions, doctrine of, 460
Austria, 454–6
Belgium, 465–6
breach of contract, 456
cause, 465
clausula rebus sic stantibus, 457, 458
closed jurisdictions, 470–1
convergence as to suspending or

upholding terms of contract, 646
Czech Republic, 458–9
Denmark, 460–1
England, 466–8
force majeure, 458, 460
France, 464–5
frustration of contract, 459, 463, 468–70
Germany, 450–4
Geschäftsgrundlage, 452–3, 454
Greece, 463–4
implied terms, 464, 466, 469
impossibility of performance, 450, 463
Ireland, 466–8
Italy, 461–2
Lithuania, 458
mistake, 457, 458, 465
Netherlands, 456–7
open jurisdictions, 470
Portugal, 463
presupposizione doctrine

(Voraussetzungsehre), 461–2
reasonableness, fairness, and good faith

standards, 460
Scotland, 468–70
Slovenia, 457–8
Spain, 462–3
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export ban case (Case 10), (cont.)
statement of the case, 450
Sweden, 459–60
unjust enrichment, 469
venire contra factum proprium, 453–4

extraordinary inflation (Case 2), 175,
218–55

assumptions, doctrine of, 235–8, 239
Austria, 223–6
Belgium, 250–1
Canal de Craponne situations compared,

249
clausula rebus sic stantibus, 229, 230, 255
closed jurisdictions, 255
convergence as to suspending or

upholding terms of contract, 645
Czech Republic, 232–4
Denmark, 238–40
England, 251–3
force majeure, 240
France, 249–50
Germany, 218
Geschäftsgrundlage, 219–22, 223–6
Greece, 246–9
impossibility of performance, 219
imprévision, 249, 255
Ireland, 251–3
Italy, 241–3
Lithuania, 230–2
monetary nominalism, 219, 220, 227,

229, 232, 236, 244, 246, 249, 251
Netherlands, 226–8
open jurisdictions, 254–5
Portugal, 245–6
reasonableness, fairness, and good faith

standards, 233
Scotland, 253–4
Slovenia, 228, 230
Spain, 244–5
statement of the case, 218
Sweden, 234–8

fairness. See reasonableness, fairness, and
good faith standards

fault liability, in open jurisdictions, 644. See
also open jurisdictions

financial consequences of unexpected
circumstances. See economics of
frustration of contract

force majeure
armed conflicts, 116, 171
beer supply case, 439
in Belgium, 158
cellar case, 305, 306–7, 310, 317, 318
in Czech Republic, 91–2
in Denmark, 115–16

disclaimers concerning unexpected
circumstances, 611, 614, 621, 626,
631

export ban case, 458, 460
extraordinary inflation, 240
in France, 150–1
in Greece, 141
hotel reservation case. See under hotel

reservation case
in Lithuania, 86–7
natural disasters, 116, 171
in Netherlands, 74
petrol confiscation case, 333, 334, 335–6,

337, 341, 344, 345, 353
production impediments beyond seller’s

control. See under production
impediments beyond seller’s control

in Roman law, 145
in Scotland, 171
in Spain, 130
in Sweden, 101–2
tax increases, post-contractual, 263–4,

266, 268–9, 271, 272
unexpected benefit, 288

foreign currency agreements (Case 2). See
extraordinary inflation

foundation of the transaction. See
Geschäftsgrundlage

France, 144–55. See also French case law
cause in, 151, 318
clausula rebus sic stantibus in, 145, 146, 153
as closed system, 11
complementary interpretation of

contract in, 153
damages in, 149
deferred payments, allowance of, 155
disclaimers concerning unexpected

circumstances, 628–9
economics of frustration of contract in,

36
equivalence of exchange, distortion of

Canal de Craponne situations, 208–9
extraordinary inflation, 249–50
tax increases, post-contractual, 271
unexpected benefit, 293–4

force majeure in, 150–1
frustration or failure of specified

purposes
cultural purposes, real estate sale
involving expectation of, 496–7

divorce, investment in spouse’s house
frustrated by, 522

hardship doctrine
imprévision, 146
sujétions imprévues, 152–3

imprévision in, 144–9
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lésion (distortion of equivalence of
exchange), 153–4

mistake in, 151–2
monetary nominalism in, 249
pacta sunt servanda in, 145, 294
production impediments beyond seller’s

control, 591
reasonableness, fairness, and good faith

standards, 154–5
renegotiation, as remedy, 148–9
share deal, mutual mistake regarding,

551
termination of contract, as remedy, 50,

149
unjust enrichment in, 155
use of contractual goods or services,

circumstances affecting
beer supply case, 445–6
cellar case, 317–18
export ban case, 464–5
hotel reservation case, 388–9
petrol confiscation case, 345
shop rental case, 423–4

fraud
in Denmark, 110
in Lithuania, 85

freedom of contract, 4, 109, 285, 440, 444,
614

Freirechtsschule (School of free right), 31
French case law

Canal de Craponne decision, 148. See also
Canal de Craponne situations

Dispot Merlin v. Robillard, 150
Gaz de Bordeaux decision, 147
Tramways de Cherbourg decision, 147

frustration of contract. See also under
specific jurisdictions

beer supply case, 439
cellar case, 306, 308, 317, 320–2, 323–5
clausula rebus sic stantibus, relationship to,

32
concept of, 6–8
coronation cases. See coronation cases
disclaimers concerning unexpected

circumstances, 630–3
economics of. See economics of

frustration of contract
export ban case, 459, 468–70
historical development of, 15, 27–9, 32
hotel reservation case. See under hotel

reservation case
implied contract theory, basis in, 164–5
impossibility, relationship to, 33
partial, 581
petrol confiscation case, 336–7, 349–52
production impediments beyond seller’s

control, 581, 592–8

shop rental case 177–8, 428–9
tax increases, post-contractual, 272–5

frustration or failure of specified
purposes. See also under specific
jurisdictions

as common fact pattern, 3
convergence as to suspending or

upholding terms of contract, 647
questionnaire cases, 178–9
investment in spouse’s house

frustrated by divorce (Case 12). See
divorce, investment in spouse’s
house frustrated by

real estate sale involving expectation
of cultural purposes (Case 11). See
cultural purposes; real estate sale
involving expectation of

Gallo, P., 37
Gandolfi project. See Avant-projet de Code

européen des contrats
general obligation in kind (marktbezogene

Gattungsschuld), 561–5, 582
Germany, 55–63

adjustment as remedy in, 9
avoidance in, 56
complementary interpretation of

contract in, 59–61
disclaimers concerning unexpected

circumstances, 601–3
equivalence of exchange, distortion of
Canal de Craponne situations, 181–5
extraordinary inflation, 218
tax increases, post-contractual, 256–9
unexpected benefit, 279–81

frustration or failure of specified
purposes

cultural purposes, real estate sale
involving expectation of, 472–4

divorce, investment in spouse’s house
frustrated by, 505–9

historical developments in, 61–3
clausula rebus sic stantibus, 61, 62
Codex Maximilianeus Bavaricus Civilis, 25
economic impossibility, concept of, 62
General State Laws for the Prussian

States (1794), 26
Geschäftsgrundlage doctrine, emergence

of, 31, 32, 63
laesio enormis, 61
Voraussetzungsehre (presupposizione

doctrine), 15, 29–31, 32
impossibility of performance in,

48, 57–8
mistake in, 55–7
monetary nominalism in, 183, 219, 220,

229
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Germany (cont.)
as open legal system, 11
pacta sunt servanda in, 61–2
Portugal, legal influence in, 134
production impediments beyond seller’s

control, 561–5
remedies in, 50
share deal, mutual mistake regarding,

531–4
Störung der Geschäftsgrundlage in, 55–63
use of contractual goods or services,

circumstances affecting
beer supply case, 431–3
cellar case, 299–302
export ban case, 450–4
hotel reservation case, 299–302
petrol confiscation case, 327–31
shop rental case, 406–9

Geschäftsgrundlage. See also under specific
jurisdictions

beer supply case, 432–3
Canal de Craponne situations, 182–4, 185,

216
cellar case, 300–2, 303, 326
complementary interpretation of

contract and, 59–61
concept of, 7, 55
condictio ob rem and, 58–9
cultural purposes, real estate sale

involving expectation of, 474,
477–8

disclaimers concerning unexpected
circumstances, 602–9

divorce, investment in spouse’s house
frustrated by, 507–9, 512

export ban case, 452–3, 454
extraordinary inflation, 219–22, 223–6
historical emergence of, 31, 32, 63, 119
hotel reservation case, 355–64
impossibility of performance and, 57–8
mistake and, 55–7, 651
petrol confiscation case, 329–30, 331,

332
production impediments beyond seller’s

control, 565, 569
share deal, mutual mistake regarding,

533, 537
shop rental case, 408–9, 410
tax increases, post-contractual, 256–8,

259–60
unexpected benefit, 280, 282

gifts
cultural purposes, real estate sale

involving expectation of, 475, 480,
486, 490, 491, 495, 497, 502

divorce, investment in spouse’s house
frustrated by, 506, 521

Gloag, W. M., 276, 469
Gomes, Júlio, viii
good faith. See reasonableness, fairness,

and good faith standards
good morals. See reasonableness, fairness,

and good faith standards
government intervention
confiscation. See petrol confiscation case
export bans. See export ban case
production impediments. See production

impediments beyond seller’s
control

tax increases. See tax increases, post-
contractual

Gratian’s Decretals, 17
Greece, 138–44
adjustment as remedy in, 143
codification of frustration of contract in,

48, 139
complementary interpretation of

contract in, 142
disclaimers concerning unexpected

circumstances, 627–8
equivalence of exchange, distortion of

Canal de Craponne situations, 206–8
extraordinary inflation, 246–9
tax increases, post-contractual, 270–1
unexpected benefit, 292–3

force majeure in, 141
frustration or failure of specified

purposes
cultural purposes, real estate sale
involving expectation of, 495–6

divorce, investment in spouse’s house
frustrated by, 521

Geschäftsgrundlage, 139
hardship doctrine in, 141
imprévision, 139
mistake in, 140–1
monetary nominalism in, 206
as open legal system, 11
pacta sunt servanda, 138
prerequisites for frustration of contract

in, 140–3
production impediments beyond seller’s

control, 588–91
reasonableness, fairness, and good faith

standards, 139
remedies in, 50, 143
risk allocation in, 142
share deal, mutual mistake regarding,

549–51
termination as remedy in, 143
use of contractual goods or services,

circumstances affecting
beer supply case, 444–5
cellar case, 316–17
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export ban case, 463–4
hotel reservation case, 386–7
petrol confiscation case, 344
shop rental case, 422

Grigoleit, Hans Christoph, viii, xiii,
3, 643

gross disparity. See equivalence of
exchange, distortion of

Grotius, Hugo, 21–4, 29, 31, 32

hardship clauses
economics of frustration of contract

and, 37
unexpected circumstances in contract

law, addressing, 14
hardship doctrine. See also imprévision;

sujétions imprévues
beer supply case, 438
Belgium, sujétions imprévues in,

159, 160
Denmark not providing for, 110
disclaimers concerning unexpected

circumstances, 623
in France, 146, 152–3
in Greece, 141
hotel reservation case, 380
Italy, ‘excessive burden’ in. See under Italy
in Netherlands, 74
production impediments beyond seller’s

control, 564
shop rental case, 409
Spain’s reluctance to accept, 126

harmonisation of unexpected
circumstances law, 654–5

Haviltex formulae, the Netherlands,
72, 74

Herresthal, Carsten, viii
historical development of unexpected

circumstances doctrines, 15–32
assumptions, doctrine of, 112
clausula doctrine. See under clausula rebus sic

stantibus
Early Modern period (sixteenth to

eighteenth centuries), 19–27, 31–2
frustration of contract, 15, 27–9, 32
Geschäftsgrundlage, emergence of, 31, 32
medieval canon law, 16–19
in Modern period (nineteenth and early

twentieth centuries), 27–31, 32
pacta sunt servanda, 19
presupposizione doctrine

(Voraussetzungsehre), 15, 29–31, 32,
118–19, 134

Roman law. See Roman law
Historical School, 27
Holland. See Netherlands
Hondius, Ewoud, viii, xiii, 3, 643

hotel reservation case (Case 7), 177, 354–405
assumptions, doctrine of, 375–6, 378
Austria, 360–4
Belgium, 390–2
cause, 382, 383
clausula rebus sic stantibus, 368, 369, 382
closed jurisdictions, 404
complementary interpretation, 355
condictio ob rem, 359
convergence as to suspending or

upholding terms of contract, 646
Czech Republic, 374
Denmark, 376–9
England, 392–8
force majeure
airport strike, 372, 378, 381, 389, 391
coronation procession, 379, 389, 391,

404
exhibition cancellation, 390
terrorist movement, 358, 361, 372,

378, 389, 391
France, 388–9
frustration of contract
airport strike, 401
coronation procession, 398, 403
exhibition cancellation, 386, 388, 390,

395, 400
terrorist movement, 396–7, 401

Germany, 354–60
Geschäftsgrundlage, 355–64
Greece, 386–7
hardship or ‘excessive burden’, 380
impossibility of performance
airport strike, 372, 401
coronation procession, 358, 370, 373,

381, 383, 387
exhibition cancellation, 355, 371, 382,

400
terrorist movement, 372, 380, 396, 401

Ireland, 392–8
Italy, 379–81
Lithuania, 370–4
mistake
airport strike, 358, 372
coronation procession, 370, 381
exhibition cancellation, 355, 360, 368,

395, 400
terrorist movement, 401

Netherlands, 364–8
open jurisdictions, 403–4
Portugal, 384–6
presupposizione doctrine

(Voraussetzungsehre), 379, 380, 381
reasonableness, fairness, and good faith

standards, 391
Scotland, 399–403
Slovenia, 368–70
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hotel reservation case (Case 7), (cont.)
Spain, 382–3
statement of the case, 354
Sweden, 374–6
unjust enrichment, 394
venire contra factum proprium, 360

Hudson’s Building and Engineering contracts,
635

Hungary
frustration of contract, codification

of, 48
remedies in, 50
Slovenian law and, 76

ICC (International Chamber of Commerce)
model hardship clause, 14, 659–60

implied contract theory and frustration of
contract, 164–5

implied partnership agreements, 505, 510,
512

implied set-off arrangement, 513
implied terms

beer supply case, 448
cultural purposes, real estate sale

involving expectation of, 472, 475,
478, 483, 487, 489, 495, 496, 497,
498–500, 501, 502

export ban case, 464, 466, 469
shop rental case, 428

impossibility of performance. See also under
specific jurisdictions

armed conflicts, 65, 101
beer supply case, 447
Canal de Craponne situations, 181
categorisation of, 48
cellar case, 300, 304, 306, 308, 312, 313,

314
disclaimers concerning unexpected

circumstances, 606, 611, 614, 615,
633

economic impossibility. See economic
impossibility

export ban case, 450, 463
extraordinary inflation, 219
Geschäftsgrundlage and, 57–8
hotel reservation case. See under hotel

reservation case
in Modern period (nineteenth and early

twentieth centuries), 27
petrol confiscation case, 328, 334, 335,

338, 342, 344, 345
production impediments beyond

seller’s control. See under
production impediments beyond
seller’s control

relationship to frustration of contract/
unexpected circumstances, 33

shop rental case, 420
imprévision
in administrative law, 14, 147
in Belgium, 156–7
civil courts, exceptions to inviolability of

contract allowed by, 148–9, 157
Cour de Cassation, rejection by, 147–8,

156
defined, 144
disclaimers concerning unexpected

circumstances, 628–9
extraordinary inflation and, 249, 255
in France, 144–9
Greece influenced by, 139
historical background, 145–6
international contracts, 157
statutory exceptions allowing for, 146–7,

157
in dubio contra stipulatorem, 110, 117
in-kind obligations
general obligation in kind (marktbezogene

Gattungsschuld), 561–5, 582
Vorratsschuld or Produktionsschuld

(obligation in kind restricted to own
supplies), 562–5, 583, 588–91

individual purpose, frustration of. See hotel
reservation case

inflation
devaluation of price agreement of

long-term contract (Case 1). See Canal
de Craponne situations

extraordinary (Case 2). See extraordinary
inflation

Innocent III (Pope), 17
insurance principle, 36
International Chamber of Commerce (ICC)

model hardship clause, 14, 659–60
international contracts, applicability of

imprévision to, 157
international public law on unexpected

circumstances, 14
interpretation
complementary. See complementary

interpretation of contract
constructive, 502, 503

Ireland, 163–4. See also UK and Ireland case
law

clausula rebus sic stantibus not accepted in
and of itself in, 164

as closed system, 11
disclaimers concerning unexpected

circumstances, 630–3
economics of unexpected circumstance

in, 36
equivalence of exchange, distortion of

Canal de Craponne situations, 209–14
extraordinary inflation, 251–3
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tax increases, post-contractual,
272–6

unexpected benefit, 294–6
frustration of contract in, 7, 164–6
frustration or failure of specified

purposes
cultural purposes, real estate sale

involving expectation of, 498–500
divorce, investment in spouse’s house

frustrated by, 523–6
good faith not recognised in, 165
implied contract theory and frustration

of contract, 164–5
mistake in, 165
monetary nominalism in, 251
production impediments beyond seller’s

control, 592–6
Sale of Goods Act 1893, 163, 319, 593,

594
Sale of Goods and Supply of Services Act

1980, 319, 427
share deal, mutual mistake regarding,

552–5
termination of contract, as remedy, 50
use of contractual goods or services,

circumstances affecting
beer supply case, 446–7
cellar case, 323
export ban case, 466–8
hotel reservation case, 392–8
petrol confiscation case, 346–9
shop rental case, 425–8

Italy, 118–26
adjustment of contract, as remedy,

124–5
avoidance in, 119
clausula rebus sic stantibus in, 118
complementary interpretation of

contract in, 120
disclaimers concerning unexpected

circumstances, 622–5
economic impossibility in, 119
equivalence of exchange, distortion of
Canal de Craponne situations, 200–3
extraordinary inflation, 241–3
tax increases, post-contractual, 267–8
unexpected benefit, 288–90

‘excessive burden’ in, 120–1
codification of, 118
equitable modification of contract,

124–5
extraordinary and unforeseeable

events, 123–4
hotel reservation case, 380
long-term contracts, 120–2
supervening burden exceeding normal

risk of contract, 122–3

frustration of contract, judicial
recognition of, 48

frustration or failure of specified
purposes

cultural purposes, real estate sale
involving expectation of, 488–90

divorce, investment in spouse’s house
frustrated by, 518–19

Geschäftsgrundlage in, 30, 119
historical development of contract law

on unexpected circumstances in,
118–19

impossibility of performance in,
48, 119

laesio enormis in, 122
mistake in, 119
monetary nominalism in, 201
as open legal system, 11
pacta sunt servanda in, 118
presupposizione doctrine

(Voraussetzungsehre), 118–19
production impediments beyond seller’s

control, 582–4
remedies in, 50
risk allocation in, 122–3
share deal, mutual mistake regarding,

546–7
termination of contract, as remedy, in,

37, 125
use of contractual goods or services,

circumstances affecting
beer supply case, 442–3
cellar case, 310–12
export ban case, 461–2
hotel reservation case, 379–81
petrol confiscation case, 340–1
shop rental case, 419–20

iustum pretium. See equivalence of exchange,
distortion of

Ivo of Chartres, 17

judicial control, unexpected circumstances
under, 13

justice and reasonableness. See
reasonableness, fairness, and good
faith standards

Karlgren, 195
Kegel, 134
Kelly, Cliona, viii
Krejci, Heinz, 606

laesio enormis. See equivalence of exchange,
distortion of

Larenz, K., 134, 332
legislation. See statutory law
Lehmann, 134
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Lehrberg, Bert, viii
lésion. See equivalence of exchange,

distortion of
lex mercatoria, 13, 14, 656
Leyser, Augustin, 24–6, 31
Lithuania, 81–8

clausula rebus sic stantibus (change of
circumstances) in, 83–4

disclaimers concerning unexpected
circumstances, 613–15

duress, nullification of contract due
to, 85

equivalence of exchange, distortion of
Canal de Craponne situations, 191–3
extraordinary inflation, 230–2
tax increases, post-contractual, 263–4
unexpected benefit, 284–5

force majeure in, 86–7
fraud, nullification of contract due to, 85
frustration of contract, codification

of, 48
frustration or failure of specified

purposes
cultural purposes, real estate sale
involving expectation of, 483–5

divorce, investment in spouse’s house
frustrated by, 515–16

gross disparity in, 87
historical background, 81–2
impossibility of performance in, 48, 85–6
mistake in, 84–5
monetary nominalism in, 191, 232
as open legal system, 11
pacta sunt servanda in, 82
production impediments beyond seller’s

control, 574–6
reasonableness, fairness, and good faith

standards, 87–8
remedies in, 50
share deal, mutual mistake regarding,

541
use of contractual goods or services,

circumstances affecting
beer supply case, 437–8
cellar case, 306–7
export ban case, 458
hotel reservation case, 310–12
petrol confiscation case, 335–6
shop rental case, 413–14

long-term agreements
devaluation of price. See Canal de Craponne

situations
‘excessive burden’ in Italy, 120–2
extraordinary increase in rental

value. See unexpected benefit
sales of agreed-upon supply below

expectations. See beer supply case

termination of long term contracts
in Austria, 69
in Scotland, 169
in Sweden, 108–9

Luppi, Barbara, viii, 33
Lurger, Brigitta, viii

MAC (Material Adverse Change) clause, 14
Macario, Francesco, viii
Macgregor, Laura, viii
Machado, Baptista, 314
MacQueen, H. L., 170, 172
marktbezogene Gattungsschuld (general

obligation in kind), 561–5, 582
marriage law. See divorce, investment in

spouse’s house frustrated by
Martı́nez Velencoso, Luz, viii
Material Adverse Change (MAC) clause, 14
materiality/relevancy requirements,

doctrine of assumptions, 103, 112
Mattei, Ugo, xvii
McBryde, William W., 399, 400
medieval canon law, clausula rebus sic

stantibus in, 16–19, 31
Menezes Cordeiro, António, 134
mergers and acquisitions, 14, 73, 187
Miethaner, Tobias, ix
Mikelenas, Valentinas, viii
misrepresentation, shop rental case,

425–8
mistake. See also under specific jurisdictions
beer supply case, 431
cellar case, 317, 318
cultural purposes, real estate sale

involving expectation of, 475, 479,
481, 484, 486, 493, 498, 501

disclaimers concerning unexpected
circumstances, 611, 612, 631, 633

export ban case, 457, 458, 465
Geschäftsgrundlage and, 55–7, 651
hotel reservation case. See under hotel

reservation case
in medieval canon law, 19
in Modern period (nineteenth and early

twentieth centuries), 27
mutual. See mutual mistake
one-sided mistake (‘regular breach of

contract’) not addressed as
unexpected circumstance, 5

petrol confiscation case, 328, 334, 335,
336, 338, 340, 341, 344

share deal (Case 13). See share deal,
mutual mistake regarding

shop rental case, 406, 409, 412, 413, 414,
418, 421, 424, 428

unexpected circumstances
distinguished, 651–2
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mixed donations, 475, 480, 486, 490, 491,
495, 497, 502

model codes, 13
modification of contract. See adjustment of

contract, as remedy
monetary nominalism, 645

Canal de Craponne situations, 183, 185,
190, 191, 201, 203, 206, 216

extraordinary inflation case, 219,
220, 227, 229, 232, 236, 244, 246,
249, 251

morality. See reasonableness, fairness, and
good faith standards

Mota Pinto, Paulo, 548
mutual mistake

assumptions, doctrine of, 105
as common fact pattern, 3
disclaimers concerning unexpected

circumstances, 624
Geschäftsgrundlage. See Geschäftsgrundlage
questionnaire case, 179
share deal (Case 13). See share deal,

mutual mistake regarding
unexpected circumstances

distinguished, 651–2

natural disasters, 3
force majeure, 116, 171
Große Geschäftsgrundlage, 302
renovation contract for cellar of house

destroyed in. See cellar case
Navarre, Civil Code of, 133
negotiorum gestio, 315, 520
Netherlands, 70–4. See also Netherlands

case law
adjustment as remedy in, 9, 71–3
codification of frustration of contract in,

48, 70–4
disclaimers concerning unexpected

circumstances, 609–12
equivalence of exchange, distortion of
Canal de Craponne situations, 186–9
extraordinary inflation, 226–8
tax increases, post-contractual,

260–2
unexpected benefit, 282–3

frustration or failure of specified
purposes

cultural purposes, real estate sale
involving expectation of, 478–81

divorce, investment in spouse’s house
frustrated by, 513–14

general and specific unforeseen
circumstances provisions, 74

hardship doctrine (force majeure or
impossibility of performance), 74

Haviltex formulae, 74

mistake in, 74
monetary nominalism in, 227
as open legal system, 11
production impediments beyond seller’s

control, 569–72
reasonableness, fairness, and good faith

standards, 72, 75
remedies in, 9, 50, 71–3
renegotiation as remedy in, 75
share deal, mutual mistake regarding,

538–9
subsidiarity, no recognition of principle

of, 73
termination as remedy in, 50, 71–3
unforeseeability of unexpected

circumstance, 71–2
use of contractual goods or services,

circumstances affecting
beer supply case, 434–7
cellar case, 304–5
export ban case, 456–7
hotel reservation case, 308
petrol confiscation case, 332–3
shop rental case, 410–12

Netherlands case law
Aerts v. Kneepens, 436
Badaway v. Atlanta, 571
Blom v. Skol, 436
Brandwijk v. Bouwbureau Brandwijk, 435
Briljant Schreuders v. ABP, 456
Cafébedrijf, 514
Campina v. Jole, 188
Donkelaar v. Unigro, 435
FNV v. Campina, 188, 260
Haviltex, 72, 74
Jans v. Fiat Credit Nederland, 365
Kriek v. Smit, 514
Modehuis Nolly I, 513
Modehuis Nolly II, 513
Mondia v. Calanda, 436
VvE v. CSM, 76, 188
Wasscher v. LBU, 611

New Zealand case law
Antons Trawling Co v. Smith, 210
Corby v. Mcarthy, 348
Maori Trustee v. Prentice, 295
Newmasters Ltd v. Ranier Investments, 210
The Power Co Ltd v. Gore District Council,

213–14, 252
Waiwera Cooperative Dairy v. Wright

Stepheson and Co, 275
nominal value principle, 645

Canal de Craponne situations, 183,
185, 190, 191, 201, 203, 206, 216

extraordinary inflation case, 219, 220,
227, 229, 232, 236, 244, 246,
249, 251
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non haec in foedera veni, 7
Nunes de Carvalho, António, 586

obligations in kind
general obligation in kind

(marktbezogene Gattungsschuld),
561–5, 582

Vorratsschuld or Produktionsschuld
(obligation in kind restricted
to own supplies), 562–5, 583,
588–91

Oertmann, Paul, 30–1, 62, 67, 119, 134
Østergaard, Kim, viii
oil crisis, 3. See also petrol confiscation case
Oliveira Ascensão, José de, 270
one-sided mistake (‘regular breach of

contract’) not addressed as
unexpected circumstance, 5

open jurisdictions, 10–12, 643–4
beer supply case, 448–9
Canal de Craponne situations,

216–17
cellar case, 325–6
cultural purposes, real estate sale

involving expectation of, 502–3
DFCR as open system, 11
disclaimers concerning unexpected

circumstances, 635–6
divorce, investment in spouse’s house

frustrated by, 528–9
export ban case, 470
extraordinary inflation, 254–5
fault liability in, 644
hotel reservation case, 403–4
pacta sunt servanda and fair allocation of

risk, addressing conflict between,
648–9

petrol confiscation case, 352–3
production impediments beyond seller’s

control, 598–9
share deal, mutual mistake regarding,

557–9
shop rental case, 430
tax increases, post-contractual,

277–8
unconventional doctrines, providing for,

10–12
unexpected benefit, 297–8

ordinary performance assumptions, 104

pacta sunt servanda, 4–5, 19, 36. See also under
specific jurisdictions

convergence as to suspending or
upholding, 644–8

risk allocation, conflict with, 648–9
Pardolesi, R., 50
Parisi, Francesco, viii, 33

partial frustration of contract, 581
partnership agreements, undisclosed/tacit/

implied, 505, 510, 512
PECL. See Principles of European Contract

Law
perceptibility/visibility requirements,

doctrine of assumptions, 103, 112
Perez González, 127
petrol confiscation case (Case 6), 177,

327–54
assumptions, doctrine of, 337, 338–9
Austria, 331–2
Belgium, 345–6
caducité, 346
cause, 341
clausula rebus sic stantibus, 332
closed jurisdictions, 353
convergence as to suspending or

upholding terms of contract, 645
Czech Republic, 336–7
Denmark, 338–9
England, 346–9
force majeure, 333, 334, 335–6, 337, 341,

344, 345, 353
France, 345
frustration of contract, 336–7, 349–52
Germany, 327–31
Geschäftsgrundlage, 329–30, 331, 332
Greece, 344
impossibility of performance, 328, 334,

335, 338, 342, 344, 345
Ireland, 346–9
Italy, 340–1
Lithuania, 335–6
mistake, 328, 334, 335, 336, 338, 340,

341, 344
Netherlands, 332–3
open jurisdictions, 352–3
Portugal, 342–4, 425
presupposizione doctrine

(Voraussetzungsehre), 340
reasonableness, fairness, and good faith

standards, 344
rei interitus, 350
Scotland, 349–52
Slovenia, 334–5
Spain, 341–2
statement of the case, 327
Sweden, 337–8
US Prohibition cases, 347
warranty for defects, 334

Philippe, Denis, viii
Philippus Decius, 18
Pinto Monteiro, Antonio, viii
Pisko, Oskar, 66
Portugal, 133–8
clausula rebus sic stantibus, 133
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disclaimers concerning unexpected
circumstances, 626–7

equivalence of exchange, distortion of
Canal de Craponne situations, 204
extraordinary inflation, 245–6
tax increases, post-contractual, 268,

269–70
unexpected benefit, 291–2

frustration of contract, codification
of, 48

frustration or failure of specified
purposes

cultural purposes, real estate sale
involving expectation of, 491–5

divorce, investment in spouse’s house
frustrated by, 520–1

German legal influence in, 134
Geschäftsgrundlage (basis of the

transaction) in, 134, 136, 138
historical background, 133–5
impossibility of performance in, 138
negotiorum gestio, 315, 520
as open legal system, 11
production impediments beyond seller’s

control, 585–8
reasonableness, fairness, and good faith

standards, 135, 136
remedies in, 50
risk allocation, 135, 136
share deal, mutual mistake regarding,

548–9
use of contractual goods or services,

circumstances affecting
beer supply case, 444
cellar case, 313–16
export ban case, 463
hotel reservation case, 384–6
petrol confiscation case, 342–4, 425
shop rental case, 422

Posner, R. A., 34–6
Pothier, Joseph Robert, 145
prenuptial agreements. See divorce,

investment in spouse’s house
frustrated by

presupposizione doctrine
(Voraussetzungsehre). See also
assumptions, doctrine of

cultural purposes, real estate sale
involving expectation of, 489, 490,
494

divorce, investment in spouse’s house
frustrated by, 519

export ban case, 461–2
historical development of, 15, 29–31, 32,

118–19, 134
hotel reservation case, 379, 380, 381
petrol confiscation case, 340

share deal, mutual mistake regarding,
547

shop rental case, 419, 430
unexpected benefit, 289

price devaluation in long-term
agreements. See Canal de Craponne
situations

price of shares, mutual mistake as to. See
share deal, mutual mistake
regarding

Priest, G. L., 47
Principles of European Contract Law (PECL)

harmonising effects of, 654–5
relevant text, 656
on renegotiation of contract, 10
unexpected circumstances in contract

law, addressing, 13
production impediments beyond seller’s

control (Case 14), 179, 561–600
Austria, 565–9
Belgium, 592
breach of contract, 577–82, 592–6
clausula rebus sic stantibus, 584
closed jurisdictions, 599–600
convergence as to suspending or

upholding terms of contract, 647
Czech Republic, 576–7
delay, concept of, 565–9
Denmark, 580–2
England, 592–6
force majeure, 581, 596
electricity cut by state, 571, 574–7, 589,

591, 592
strike, 570, 571, 574–7, 581, 585, 586,

591, 592
France, 591
frustration of contract, 581, 592–8
Germany, 561–5
Geschäftsgrundlage, 565, 569
Greece, 588–91
hardship doctrine, 564
impossibility of performance, 561, 582,

585, 588, 590
electricity cut by state, 574, 584
strike, 570, 580, 583, 586

Ireland, 592–6
Italy, 582–4
Lithuania, 574–6
marktbezogene Gattungsschuld (general

obligation in kind), 561–5, 582, 590
Netherlands, 569–72
open jurisdictions, 598–9
partial frustration of contract, 581
Portugal, 585–8
Scotland, 596–8
Slovenia, 572–4
Spain, 584–5
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production impediments beyond seller’s
control (Case 14), (cont.)

statement of the case, 561
Sweden, 577–80
vicarious liability, 567
Vorratsschuld or Produktionsschuld

(obligation in kind restricted to own
supplies), 562–5, 583, 588–91

Produktionsschuld or Vorratsschuld (obligation
in kind restricted to own supplies),
562–5, 583, 588–91

public events intervening with individual
plans. See hotel reservation case

public international law on unexpected
circumstances, 14

public morality. See reasonableness,
fairness, and good faith standards

qualified performance assumptions, 104
quantum meruit claims, 210, 634
questionnaire, 175–80

equivalence of exchange, distortion of,
175–6

methodological approach to, 5
use of contractual goods or services,

circumstances affecting, 176–8

ratio or reasonable motive, Grotius’
concept of, 21, 29, 31

real estate
cultural purposes, sale involving

expectation of. See cultural
purposes, real estate sale involving
expectation of

divorce. See divorce, investment in
spouse’s house frustrated by

reasonableness, fairness, and good faith
standards

beer supply case, 433–4, 437, 438, 440, 448
Belgium, 159–60, 162
Canal de Craponne situations, 193, 209
cellar case, 318, 319
cultural purposes, real estate sale

involving expectation of, 488, 491,
492, 497, 498, 500, 501

in Czech Republic, 96
in Denmark, 110–12
disclaimers concerning unexpected

circumstances, 607, 608, 611, 613,
614

divorce, investment in spouse’s house
frustrated by, 511, 513

England, good faith not recognised
in, 165

export ban case, 460
extraordinary inflation, 233
in France, 154–5

in Greece, 139
hotel reservation case, 391
Ireland, good faith not recognised in, 165
in Lithuania, 87–8
in Netherlands, 72, 75
petrol confiscation case, 344
in Portugal, 135, 136
in Sweden, 103, 105, 106–8
tax increases, post-contractual, 271
unexpected benefit, 283

rebus sic stantibus. See clausula rebus sic
stantibus

‘regular breach of contract’
(one-sided mistake) not addressed as
unexpected circumstance, 5

rei interitus, 166, 323–4, 350
relevancy/materiality requirements,

doctrine of assumptions, 103, 112
relief based on extraordinary effects

resulting from unexpected
events. Seeunconventional doctrines

relief based on the contract. See
conventional doctrines

remedies for unexpected circumstances,
8–10, 48–51 See also adjustment;
renegotiation; termination; and
under specific jurisdictions

renegotiation of contract, as remedy, 9,
37–8, 50 See also under specific
jurisdictions

renovation contract useless due to natural
disaster. See cellar case

repugnantia casus emergentis cum voluntate,
22, 31

rescission. See termination of contract, as
remedy

restatements, 13, 14, 81, 654, 656
restricted obligation in kind (Vorratsschuld

or Produktionsschuld), 562–5, 583,
588–91

return on performance, claims for, in
Czech Republic, 96

revaluation cases, 30
Ribeiro de Faria, 314
risk allocation
Austria, risk allocation by spheres in, 69
doctrine of assumptions on, 104
economics of. See economics of

frustration of contract
‘excessive burden’ in Italy, 122–3
in Greece, 142
pacta sunt servanda, conflict with, 648–9
in Portugal, 135, 136
in Sweden, 104

Roman law, 31
British use of, in Krell v. Henry, 29
clausula rebus sic stantibus and, xiv, 15–17
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condictio causa data causa non secuta, 168
force majeure in, 145
Lithuania influenced by, 81
pacta sunt servanda and, 4–5

Rosenfield, A. M., 34–6
Rummel, Peter, 477–8, 512
Russian/Soviet influence on Lithuania,

81–2

Sale of Goods Acts
Denmark. See under Denmark
England, Supply of Goods and Services

Act 1982, 319
Ireland
Sale of Goods Act 1893, 163, 319, 593,

594
Sale of Goods and Supply of Services

Act 1980, 319, 427
School of free right (Freirechtsschule), 31
Schwartz, A., 36, 37
Scotland, 166–72. See also UK case law

administrative contracts in, 171
as closed system, 11
common law in, 171
condictio causa data causa non secuta, 166–8,

171–2
disclaimers concerning unexpected

circumstances, 633–5
economics of unexpected circumstance

in, 36
equivalence of exchange, distortion of
Canal de Craponne situations, 215–16
extraordinary inflation, 253–4
tax increases, post-contractual, 276–7

force majeure in, 171
frustration of contract, concept of, 7,

166–8
frustration or failure of specified

purposes
cultural purposes, real estate sale

involving expectation of, 500–1
divorce, investment in spouse’s house

frustrated by, 527–8
historical background, 166–8
impossibility of performance in, 168
Law Reform (Frustrated Contracts) Act

1943 not applicable in, 171
long-term contracts in, 169
mistake in, 168
production impediments beyond seller’s

control, 596–8
share deal, mutual mistake regarding,

555–7
termination as remedy in, 50
theoretical basis for frustration of

contract in, 169–70
unexpected benefit, 296–7

use of contractual goods or services,
circumstances affecting

beer supply case, 447–8
cellar case, 323–5
export ban case, 468–70
hotel reservation case, 399–403
petrol confiscation case, 349–52
shop rental case, 428

Seneca, 16
September 11, 2001, 385, 397
service contracts or contracts for works,

505, 518
set-off arrangement, implied, 513
settlement agreements, 539
share deal, mutual mistake regarding (Case

13), 179, 531–60
assumptions, doctrine of, 543–5
Austria, 534–8
avoidance, 535
Belgium, 551–2
cause, 540
closed jurisdictions, 559
convergence as to suspending or

upholding terms of contract, 647
Czech Republic, 541–2
Denmark, 545–6
England, 552–5
France, 551
Germany, 531–4
Geschäftsgrundlage, 533, 537
Greece, 549–51
Ireland, 552–5
Italy, 546–7
Lithuania, 541
Netherlands, 538–9
open jurisdictions, 557–9
Portugal, 548–9
presupposizione doctrine

(Voraussetzungsehre), 547
Scotland, 555–7
settlement agreements, 539
Slovenia, 540–1
Spain, 547–8
statement of the case, 531
Sweden, 542–5

shop rental case (Case 8), 177, 405–31
assumptions, doctrine of, 415–16, 418
Austria, 409–10
Belgium, 424
breach of contract, 418
cause, 421
clausula rebus sic stantibus, 412, 422
closed jurisdictions, 430
complementary interpretation, 424
convergence as to suspending or

upholding terms of contract, 646
Czech Republic, 414–15
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shop rental case (Case 8) (cont.)
Denmark, 417–19
England, 425–8
France, 423–4
frustration of contract, 428–9
Germany, 405–31
Geschäftsgrundlage, 408–9, 410
Greece, 422
hardship doctrine, 409
implied terms, 428
impossibility of performance, 420
Ireland, 425–8
Italy, 419–20
Lithuania, 413–14
misrepresentation, 425–8
mistake, 406, 409, 412, 413, 414, 418,

421, 424, 428
Netherlands, 410–12
open jurisdictions, 430
Portugal, 422
presupposizione doctrine

(Voraussetzungsehre), 419, 430
Scotland, 428
Slovenia, 412–13
Spain, 420–1
statement of the case, 405
Sweden, 415–17

Slovenia, 76–81
clausula rebus sic stantibus in, 8, 77–8
as closed system, 11
disclaimers concerning unexpected

circumstances, 612–13
economics of frustration of contract in, 36
equivalence of exchange, distortion of

Canal de Craponne situations, 189–91
extraordinary inflation, 228, 230
tax increases, post-contractual, 262–3
unexpected benefit, 283–4

frustration or failure of specified
purposes

cultural purposes, real estate sale
involving expectation of, 481–3

divorce, investment in spouse’s house
frustrated by, 514–15

gross disparity in, 80–1
historical background, 76–7
mistake in, 79–80
monetary nominalism in, 190, 220, 229
pacta sunt servanda in, 77
production impediments beyond seller’s

control, 572–4
share deal, mutual mistake regarding,

540–1
termination of contract, as remedy, 50,

78–9
use of contractual goods or services,

circumstances affecting

beer supply case, 437
cellar case, 306
export ban case, 457–8
hotel reservation case, 308
petrol confiscation case, 334–5
shop rental case, 412–13

Smith, T. B., 276, 400
Société de Législation Comparée
harmonising effects of, 654–5
unexpected circumstances in contract

law, addressing, 13
Soviet/Russian influence on Lithuania,

81–2
Spain, 126–33
adjustment as remedy in, 9, 133
Argentine financial crisis of 2001 and

contract law in, 244
circumstances required for frustration of

contract in, 49
clausula rebus sic stantibus, 8, 126–9
disclaimers concerning unexpected

circumstances, 625–6
equivalence of exchange, distortion of

Canal de Craponne situations, 203–5
extraordinary inflation, 244–5
tax increases, post-contractual, 268–9
unexpected benefit, 290–1

force majeure in, 130
frustration or failure of specified

purposes
cultural purposes, real estate sale
involving expectation of, 491

divorce, investment in spouse’s house
frustrated by, 519

Geschäftsgrundlage (basis of the
transaction) in, 130–1

hardship doctrine, general reluctance to
accept arguments based on, 126

impossibility of performance in, 48,
129–30

Ley des ArrendamientosUrbanos (LAU) of
24 November 1994, 290–1

mistake in, 131–2
monetary nominalism in, 203, 244, 246
as open legal system, 11
pacta sunt servanda, 126
production impediments beyond seller’s

control, 584–5
remedies in, 50
selective provisions applicable to specific

situations, 132–3
share deal, mutual mistake regarding,

547–8
use of contractual goods or services,

circumstances affecting
beer supply case, 443
cellar case, 312
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export ban case, 462–3
hotel reservation case, 382–3
petrol confiscation case, 341–2
shop rental case, 420–1

Spence, M., 45
spousal house investment frustrated by

divorce (Case 12). See divorce,
investment in spouse’s house
frustrated by

Stair, James Dalrymple, first Viscount,
166

stare decisis, 164
state intervention. See government

intervention
statutory law

Lay des ArrendamientosUrbanos (LAU) of
24 November 1994, Spain, 290–1

Sale of Goods Acts. See Sale of Goods Acts
specifically addressing unexpected

circumstances, 12, 13
Belgium, 157
England, Law Reform (Frustrated

Contracts) Act 1943, 7, 9, 11, 164–6,
171, 394, 398

France, 146–7
Störung der Geschäftsgrundlage. See

Geschäftsgrundlage
strict liability, in closed jurisdictions,

644. See also closed jurisdictions
strikes. See hotel reservation case;

production impediments beyond
seller’s control

subsidiarity principle, Netherlands not
recognising, 73

sujétions imprévues
in Belgium, 159, 160
disclaimers concerning unexpected

circumstances, 628–30
in France, 152–3

superior risk bearer doctrine, 34–6
supply agreements. See beer supply case
Sweden, 98–109

adjustment as remedy in, 9
assumptions, doctrine of, 8, 48,

102–6
avoidance in, 100, 104
breach of contract in, 101–2
characteristics of law in, 98–101
disclaimers concerning unexpected

circumstances, 616–20
equivalence of exchange, distortion of
Canal de Craponne situations, 194–7
extraordinary inflation, 235–8
tax increases, post-contractual,

265–6
unexpected benefit, 286–7

force majeure in, 101–2

frustration or failure of specified
purposes

cultural purposes, real estate sale
involving expectation of, 486–7

divorce, investment in spouse’s house
frustrated by, 516–17

impossibility of performance in, 101–2
judicial control, unexpected

circumstances under, 13
monetary nominalism in, 236
as open legal system, 11
production impediments beyond seller’s

control, 577–80
reasonableness, fairness, and good faith

standards, 103, 105, 106–8
remedies in, 50
risk allocation in, 104
share deal, mutual mistake regarding,

542–5
termination of contract, as remedy,

104–6, 108–9
use of contractual goods or services,

circumstances affecting
beer supply case, 439–40
cellar case, 308–9
export ban case, 459–60
hotel reservation case, 374–6
petrol confiscation case, 337–8
shop rental case, 415–17

Sykes, A. O., 35

tacit partnership agreements, 505,
510, 512

tax increases, post-contractual (Case 3),
176, 256–78

armed conflicts, 274, 276
assumptions, doctrine of, 265
Austria, 259–60
avoidance, 265
Belgium, 272
closed jurisdictions, 278
convergence as to suspending or

upholding terms of contract, 645
Czech Republic, 264–5
Denmark, 266–7
England, 272–6
force majeure, 263–4, 266, 268–9, 271,

272
France, 271
frustration of contract, 272–5
Germany, 256–9
Geschäftsgrundlage, 256–8, 259–60
Greece, 270–1
Ireland, 272–6
Italy, 267–8
Lithuania, 263–4
Netherlands, 260–2
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tax increases, post-contractual (cont.)
open jurisdictions, 277–8
Portugal, 268, 269–70
reasonableness, fairness, and good faith

standards, 271, 272
Scotland, 276–7
Slovenia, 262–3
Spain, 268–9
statement of the case, 256
Sweden, 265–6

technical equipment purchase
affected by export ban. See export
ban case

termination of contract, as remedy, 8. See
also under specific jurisdictions

adjustment, relationship
to, 653

assumptions, doctrine of, 104–6
economics of frustration of contract and,

37, 38, 50
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distortion of; frustration or failure
of specified purposes; mutual
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UNIDROIT/Principles of International
Commercial Contracts

in Belgium, 157
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harmonising effects of, 654–5
relevant text, 657
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unjust enrichment

in Belgium, 163

cultural purposes, real estate sale
involving expectation of, 476, 482,
484, 490, 494, 497, 498, 502
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frustrated by, 506, 511, 513, 514,
515, 516, 517–18, 519, 520–1, 522

export ban case, 469
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hotel reservation case, 394
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convergence as to suspending or

upholding terms of contract, 645–7
questionnaire cases, 176–8
beer supply case (Case 9). See beer

supply case
cellar case (Case 5). See cellar case
confiscation of petrol (Case 6). See

petrol confiscation case
export ban case (Case 10). See export

ban case
hotel reservation case (Case 7). See

hotel reservation case
shop rental case (Case 8). See shop

rental case
Ussing, Henry, 103, 112
usurious contracts, 483

Valtoudis, Anastassios, viii
venire contra factum proprium

cellar case, 301
export ban case, 453–4
hotel reservation case, 360

vicarious liability, production
impediments beyond seller’s
control, 567

Vienna Convention of the Law of Treaties
(1969), 14, 157, 660–1

visibility/perceptibility requirements,
doctrine of assumptions, 103, 112

Voraussetzungsehre. See presupposizione
doctrine

Vorratsschuld or Produktionsschuld
(obligation in kind restricted
to own supplies), 562–5, 583, 588–91

Walker, D. M., 597
war. See armed conflicts
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warranty for defects, petrol confiscation
case, 334

Wegfall der Geschäftsgrundlage. See
Geschäftsgrundlage

Wehrt, K., 45
Wiggers, Willem, viii
Windscheid, Bernhard, 27, 29–30, 32, 112,

118, 134

works, contracts for, or service contracts,
505, 518

Yugoslavia, Slovenia as once
part of, 76–7. See also
Slovenia

Zasius, Ulrich, 20
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