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FOREWORD

International investment law in the form of bilateral investment treaties
(BITs) witnessed a boost in the 1960s. What gradually emerged was a
web of bilateral commitments involving so-called investor-state dispute
settlement (ISDS). A multilateral framework for the settlement of such
investment disputes was created above all with the establishment of the
International Centre for Settlement of Investment Disputes (ICSID)
in 1966.

This development, of course, was enhanced by the decolonisation
process, with a considerable number of new States emerging in Africa
in particular. The developed world, fearing nationalisations and other
measures affecting its investments in the developing countries, sought
better guarantees in the form of obligatory and binding ISDS. Many of
the developing countries on the other hand were suspicious of invest-
ment protection mechanisms that could undermine their ability to con-
trol their own natural and other resources.

Thus, the international investment protection system was already in
these early days characterised by political discord. Yet, BITs continued to
be concluded and the number of arbitral awards continued to rise. Some
further multilateral contexts and treaties emerged, such as the
UNCITRAL Arbitration Rules (which cover ISDS as well) initially of
1976 and the Energy Charter Treaty (which includes rules on investment
protection), signed in 1994.

The international investment protection system has become even
more multifaceted with the increased involvement of the European
Union (EU) in the conclusion of bilateral agreements with third coun-
tries providing for State-to-State arbitration as well as ISDS. As the
Lisbon Treaty of 2007 provides for an exclusive Union competence in
the ûeld of foreign direct investment and a competence shared with its
Member States in the ûeld of so-called portfolio investment, the Union is
in the process of partly overtaking the role traditionally held by its
Member States in the creation and application of international

xvii

www.cambridge.org/9781009345392
www.cambridge.org


Cambridge University Press & Assessment
978-1-009-34539-2 — The European Union and International Investment Law Reform
Between Aspirations and Reality
Ivana Damjanovic
Frontmatter
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

investment rules. The European Court of Justice (ECJ) has been called
upon to rule on various aspects of international investment law and the
Court has established a clear distinction between internal (the relations
between the Member States) and external investment dispute settlement,
only the latter being covered by the international ISDS rules.

Alongside these developments, public opinion, this time mainly in the
developed world, and in Europe in particular, has expressed concerns
about ISDS, fearing that arbitration procedures result in a bias in favour
of protection of foreign investment, at the expense of societal values such
as health and the environment and without due regard to procedural
fairness. The EU has tried to take these concerns into account by, inter
alia, advocating the establishment of investment courts providing for
substantive, institutional and procedural guarantees that exceed those
offered by ad hoc arbitration.

There is no shortage of literature on international investment law.
Much of it focusses on speciûc topics rather than a holistic analysis. The
present book by Ivana Damjanovic adds to the existing literature above
all by providing a well-written and interesting discussion on the overall
role of the EU in the development of investment law, taking into account
both the internal and external dimensions and focussing on investment
law reform, with a view to strengthening the rule of law. It can be highly
recommended both to those who wish to improve their knowledge of
international investment law and to experts in the ûeld who seek to
deepen their understanding of the reform process as driven by the EU
in particular.

Allan Rosas

xviii øÿ÷÷÷ÿ÷÷
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which stems from my legal education in Europe and Australia, and my
diplomatic experience. During this journey, I have met many inspiring
scholars and practitioners whose perspectives have fostered my interest
in the relationship between international investment and EU law.
Therefore, I should really thank all of them.

My warmest gratitude goes to Professor Murray Raff, who was my
doctoral research mentor and has continued to be a wise and kind-
hearted source of advice and insight, both academically and personally.
I am also indebted to Professor Nicolas de Sadeleer, whose comments,
reviews and advice have helped me to understand the intricacies of EU
law. I have beneûted tremendously from our seminars in Brussels and
cooperation through joint research projects.

Conversations with many professionals and scholars have informed
my approach and improved my understanding of the ûeld. I thank
ofûcials in the EU and Member States’ institutions in Brussels, including
my former fellow diplomats, as well as the Client Earth team, all of whom
generously provided opportunities to share their policy insights with me.
I am grateful to the EU Delegation in Canberra for the opportunity to
work with their trade team, which, albeit short, provided many insights
into the internal workings of the EU and its trade policy. I thank the
reviewers of this work, whose constructive suggestions have helped me to
improve it. I am particularly grateful to Professor Allan Rosas and
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Professor Martti Koskenniemi for their endorsements. I also thank
Professor Nicolas Angelet for his support and our many conversations
in Brussels. All omissions and mistakes in this work remain mine.

I am thankful to my colleagues at the ANU’s Centre for European
Studies, which has been my intellectual ‘home’ in Canberra during my
PhD research. In particular, I would like to thank Professor Jacqueline
Lo, Dr Annmarie Elijah, Anne McNaughton, Dr Ottavio Quirico and Dr
Kasia Williams. My doctoral thesis beneûted from a scholarship from the
Australian government. I am grateful to the ANU for ûnancial support
for my various research trips. The update, research, production and
promotion activities for this book have been supported by the EU
Erasmus+ 620168-EPP-1-2020-1-AU-EPPJMO-PROJECT ‘EU Climate
Change Agenda and External Trade and Investment’ and the
University of Canberra. I also thank my two Heads of Canberra Law
School, Professor Alison Gerard and Professor Benedict Sheehy, and
other colleagues at the Law School of the University of Canberra for
their support and for accommodating my obligations in a way that has
assisted me to see ûrst my PhD and then this book through to
its completion.

The editorial team at Cambridge University Press has provided valu-
able support in the preparation of the manuscript and at various stages of
the book’s production.

I am grateful to my many friends in Canberra and Brussels who have
provided moral support, food and welcome distractions over the years.
Most of all, I am grateful to my parents and my sister Ana, who remain
my bastion of support, regardless of distance between the continents and
my too many missed calls during this project. I dedicate this book to my
father Filip and mother Danica, whose remarkable professional journeys
have inspired my own development and instilled my spark for law.

Pieter van der Borcht’s allegory on the difûculty of governing, which
I discovered at the Prints in the Age of Bruegel exhibition at Bozar in
Brussels in February 2019, could be interpreted as depicting the dynam-
ics between the two legal regimes that I have aimed to explain in this
book. It is somewhere between divergent interests and legal consider-
ations of the EU’s reform (the aspiration, symbolised by the fantasy
animal) and the established practice of arbitration (the reality, symbol-
ised by the secular and ecclesiastical princes in the background) that the
international investment regime will evolve into its future shape.
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