
Introduction: Comparative Constitutional Law,
Gender Equality, and Constitutional Design

Susan H. Williams

Constitutionalism is sweeping the world. Since 1990, at least 110 countries
around the globe have been engaged in writing new constitutions or major
revisions of old ones.1 In many of these countries, issues of gender equality
have been a central concern in the constitutional process. Women have been
active participants in these constitutional projects, and they have worked for
the inclusion of a broad range of constitutional provisions and mechanisms to
promote gender equality.2 One might expect that this phenomenon of world-
wide constitution drafting would have generated a rich literature concerning
gender-equality issues in comparative constitutional law, but, in fact, it has
not. As the editors of one of the very few books on the subject put it, “there
is a huge gap – a gender gap – in contemporary comparative constitutional
analysis.”3

The lack of attention to these issues in the literature became painfully clear
to me in 2003, when I began to work with women’s groups from Burma and
Liberia on constitutional reform addressing gender-equality issues. For the
past several years, I have been working with constitutional drafting teams in
the Burmese democracy movement to write state and federal constitutions
that will, hopefully, one day soon, provide the legal frameworks for a free
and democratic Burma. As part of this work, I have acted as an advisor to the
Women’s League of Burma (WLB) – an umbrella organization for many of
the women’s groups in the democracy movement – helping them draft con-
stitutional provisions addressing most of the issues in this book, write position

1 See http://confinder.richmond.edu/index.php.
2 For an excellent discussion of this phenomenon, see Women Making Constitutions: New

Politics and Comparative Perspectives (Alexandra Dobrowolsky & Vivien Hart, eds., 2003).
3 Beverly Baines & Ruth Rubio-Marin, Introduction: Toward a Feminist Constitutional Agenda

in The Gender of Constitutional Jurisprudence 1, 2 (Beverly Baines & Ruth Rubio-Marin, eds.,
2005).
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2 Susan H. Williams

papers, and design advocacy campaigns in support of these provisions. The
WLB and other groups like it around the world are participating in law reform
and constitutional drafting projects. In this process, they need assistance on
specific issues: information about the range of possible constitutional mech-
anisms for promoting gender equality; data on the effectiveness of different
mechanisms in different countries; and guidance about drafting legal language
to implement these mechanisms. But, in my efforts to research these issues, I
ran into one dead end after another.

The subject appears to have fallen into a gap between the two fields of com-
parative constitutional law and gender equality. Although each literature has
grown individually, there has been little attention to the intersection of the two.
For example, the past decade has seen an explosion of interest in other aspects
of comparative constitutional law. A burgeoning literature addresses issues of
federalism, judicial review, separation of powers, and individual rights.4 But,
there is a conspicuous hole in this lively debate: there is a noticeable lack of
literature addressing questions of gender in the design of constitutions around
the world. On the other hand, there is also a large literature addressing issues of
gender equality within particular constitutional regimes.5 But, this literature
is rarely broadly comparative in focus; it most often works within a single legal
system or a small number of closely related systems. In addition, this scholar-
ship tends to be focused on the basic equality guarantee and not on the broad
range of other constitutional provisions or mechanisms that can contribute to
gender equality.6 Finally, this literature is not design-oriented: it is focused on
the interpretation of existing constitutions rather than on the drafting, design,
and modification of constitutional language.

Two recent works are the only books that bridge the gap between these
two literatures. Beverly Baines and Ruth Rubio-Marin’s book, The Gender
of Constitutional Jurisprudence, was the first book-length treatment of issues
of gender in comparative constitutional law. The introduction to that book
sets out a synoptic vision of the interaction between constitutionalism and

4 See, e.g., Defining the Field of Comparative Constitutional Law (Mark Tushnet & Vicki C.
Jackson, eds. 2002); Michael Burgess, Comparative Federalism: Theory and Practice (2006);
Donald W. Jackson, Comparative Judicial Review and Public Policy (1992); Daniel C. Kramer,
Comparative Civil Rights and Liberties (1982); Ronald J. Krotoszynski, Jr., The First Amend-
ment in Cross-Cultural Perspective: a Comparative Legal Analysis of the Freedom of Speech
(2006).

5 See, e.g., The Constitution of South Africa from a Gender Perspective (Sandra Liebenberg, ed.
1995); Miria Matembe, Gender, Politics, and Constitution Making in Uganda (2002); Nivedita
Menon, Gender and Politics in India (1999); Women and the United States Constitution:
History, Interpretation, and Practice (Sibyl A. Schwarzenbach & Patricia Smith, eds., 2003).

6 See Helen Irving, Gender and the Constitution: Equity and Agency in Comparative Constitu-
tional Design, 162 (2008).
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Introduction 3

gender equality, and was one of the inspirations for this book. The second
book, by Helen Irving, is Gender and the Constitution: Equity and Agency
in Comparative Constitutional Design, the first book to take a design-based
approach to the subject.

My hope is that the present book, although building on the achievements of
these earlier works, will advance this developing field in a distinctive way. As I
discovered in my work advising women’s groups on constitutional reform, there
is a particular approach that is needed by reformers: a comparative, design-
oriented approach to gender equality in constitutional law with a broad, global,
and interdisciplinary perspective. This book grows out of a conference at
Indiana University Maurer School of Law in March 2007, which was intended
to address that need. The conference brought together a distinguished group
of lawyers, activists, and scholars from several disciplines to consider issues
of gender equality in comparative constitutional law. The essays in this book,
which are based on the participants’ contributions to the conference, address
a broad range of constitutional issues of concern to women around the world.
Together, these essays offer a unique combination. First, they represent a
design-oriented approach to gender in constitutional law. Second, they offer
the depth and breadth provided by an interdisciplinary dialogue on these
issues. And third, the book’s coverage is global in scope. This is the first book
to offer this distinctive combination of features on this subject.

The book’s design-oriented approach is implemented in three ways. First,
some of the chapters address design issues explicitly and directly. For exam-
ple, the first chapter, by Drude Dahlerup and Lenita Freidenvall, discusses
many of the issues confronting drafters who are considering electoral gender
quotas. Second, some of the chapters are written by people involved in the
constitutional drafting process, and reflect on that process. Thin Thin Aung
and Adrien Katherine Wing, for example, have both been participants in con-
stitutional design processes, and their chapters offer an insider’s look at the
issues that shape the consideration of gender equality in such processes.

Finally, the design focus led to a conceptual, rather than geographical,
organization for the book: each section of the book addresses a particular area
of constitutional law and its implications for gender equality. For those engaged
in designing constitutions, one of the most useful (and least available) resources
is a cross-country comparison on particular constitutional issues relating to
gender. Designers need to be informed about the range of constitutional
possibilities on a particular issue because, without such information, their
imaginations are too likely to be limited by the particular legal approaches that
are already part of their own system. They need a literature that will expose
them to the great variety of constitutional approaches around the world.
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4 Susan H. Williams

In addition, drafters need information about which of those constitutional
possibilities are working well or poorly, in which countries, and why. This sort
of information must be grounded in a sensitive understanding of the meaning
and operation of a constitutional system within a particular legal, political, and
cultural context. To make intelligent choices about constitutional language,
drafters need to understand what sorts of conditions facilitate or frustrate the
effectiveness of particular constitutional provisions so that they can assess the
suitability of those provisions for a particular country. The organization of
this book around specific constitutional issues or mechanisms, and the cross-
country comparisons within each section, are designed to respond directly to
these needs.

The second distinctive aspect of this book is its interdisciplinary approach.
The attention to context and the pragmatic focus on what works, where, and
why, requires analysis of more than just legal doctrine. An interdisciplinary
approach that considers culture, politics, and theory – along with law – is
necessary to adequately address the concerns of people interested in constitu-
tional design, both drafters and scholars. The contributors to this book are a
distinguished collection of law professors, political scientists, activists, and gov-
ernment officials. Among the contributors are a former Supreme Court Justice
from Liberia, a democratic activist from Burma, three political scientists, and
law professors from the United States, Canada, Australia, and Colombia. All
of the participants are leaders in their fields and they bring an extremely broad
range of educational backgrounds and practical experiences to the project.
The interaction of different sets of disciplinary assumptions and goals, differ-
ent theoretical lenses, different practical agendas, and different experiences
generates the exciting synergy of this new field.

The third way in which this book is unusual is in the breadth of its geo-
graphical coverage. The contributors to the book come from every continent
on earth, except Antarctica. Some of the chapters in the book address issues
relevant to a wide range of legal systems, such as Helen Irving’s chapter on
rights. Other chapters address particular regions of the world, such as Aili
Mari Tripp’s chapter on African customary law, or particular legal issues in a
collection of countries, such as Pascale Fournier’s chapter on Mahr in four
different legal systems. And, some chapters focus on an issue within a partic-
ular country, including Burma, Liberia, Germany, the United States, Britain,
Guatemala, Colombia, Canada, and Palestine. The book, taken as a whole, is
truly global in scope.

One goal of this book is to offer a vision of the general landscape of constitu-
tional law in relation to gender equality. Rather than focusing on a particular
constitutional provision, such as the equality guarantee, the book addresses a
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Introduction 5

broad range of constitutional provisions and mechanisms that can be used to
promote gender equality. No one book could, of course, cover all of the possi-
ble issues or strategies concerning gender in the drafting of constitutions. In an
effort to raise the many issues that are not discussed in the individual chapters,
this introduction offers a roadmap to guide readers through that landscape by
providing an overview of the range of constitutional mechanisms available for
promoting gender equality.

Each section of the book is described in this introduction, and the dis-
cussion in each section begins with a brief outline of the particular area of
constitutional law under consideration in that section. These descriptions sug-
gest the range of issues and possibilities related to gender within that area
of constitutional law – not only those issues covered by the chapters in that
section, but also those not discussed here that could form the basis for future
research. The purpose of these descriptions is to offer a menu of possibilities
to those interested in constitutional design. The chapters in each section serve
as examples of the ways in which one might approach such issues from the
perspective of promoting gender equality.

a. section one: structure

The first section of the book addresses an area of constitutional law often
overlooked in discussions of gender equality: the constitutional provisions
concerning the structure of the government. Structural issues include federal-
ism versus unitary systems, presidential versus parliamentary systems, and the
choice of an electoral system. In the literature on comparative constitutional
law, these structural aspects of constitutions are generally seen as responses
to issues of cultural, religious, or ethnic division within a society or as mech-
anisms for regulating political life, but they can have profound, and often
ignored, implications for gender equality.

Sometimes, a particular structural choice is clearly preferable from the
perspective of gender equality. For example, the choice of a proportional
representation (PR) electoral system as opposed to a first-past-the-post (FPP)
system has a large impact on the level of women’s political representation.
Women do much better in PR than in FPP systems, as explained by Drude
Dahlerup and Lenita Freidenvall in the first chapter in this section. The
inclusion of a constitutional mandate for a PR electoral system is, therefore,
an extremely useful mechanism for promoting women’s equality.

In other cases, the choice is less clear, although the impact on gender
equality may be no less profound. For example, the choice of a federal system,
in which substantial authority is constitutionally assigned to subnational units
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6 Susan H. Williams

of government, may either help or hurt women. The issues assigned to states
or other units often include areas of law of particular concern to women, such
as family law. Federalism may promote equality if women are better able to
make their concerns heard in these smaller units, or it may retard equality if
women must fight every issue over and over again in each state rather than
being able to resolve it once and for all at the national level.

Structural issues also include the relationship between the branches of gov-
ernment. Judicial review – a central subject of the comparative constitutional
law literature – may have important consequences for gender equality, particu-
larly when examined from the perspective of the composition of the judiciary.
Similarly, constitutional provisions concerning a “state of emergency” – in
which the normal rules regarding the powers of branches vis-à-vis each other
and in relation to the people are changed – can have a serious impact on the
lives and status of women, as Thin Thin Aung and Susan H. Williams explain
in their description of the new constitution proposed by Burma’s ruling mili-
tary junta.

Finally, structural issues also include the role of the military in domestic
affairs. This issue arises not only in the context of states of emergency, but
also in “normal” constitutional times. The question of whether the military
may be used domestically and whether it has any official role in government –
for example through reserved seats in the legislature – has significant conse-
quences for the level of gender equality in a society.

Thus, structural issues include (1) the division of power vertically (i.e.,
federalism and local government) and (2) horizontally (presidentialism v. par-
liamentarism), (3) the power and composition of the judiciary, (4) states of
emergency, (5) the electoral system, and (6) the role of the military. Although
these issues are the main subjects of the comparative constitutional law liter-
ature, there is still much work to be done on the questions concerning their
implications for gender equality.

Both of the chapters in this first section of the book focus on one particular
structural mechanism for promoting gender equality: electoral quotas. The
first chapter, “Gender Quotas in Politics – a Constitutional Challenge,” by
Drude Dahlerup and Lenita Freidenvall, provides an overview of the land-
scape of electoral gender quotas. It offers a taxonomy of quotas based on two
characteristics: (1) the stage in the electoral process they address, that is, aspi-
rants, candidates, or seats; and (2) their legal status, that is, constitutionally
required, statutory, or voluntary by parties. The chapter describes the oper-
ation of different forms of quotas in a number of countries and it offers a
summary of the evidence on the particular aspects of quotas that make them
more or less effective. These factors include how well the quota fits with the
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Introduction 7

electoral system in a given country, how specific it is about the placement of
women’s names on candidate lists, and what sorts of sanctions can be brought
to bear on parties who resist the quota system.

The second chapter in this section is “Equality, Representation, and Chal-
lenge to Hierarchy: Justifying Electoral Quotas for Women,” by Susan H.
Williams. This chapter ties the discussion of electoral quotas to some current
issues in political theory by examining the justifications for electoral gender
quotas and the objections to them. The chapter argues that the models of
equality and democracy on which feminists have relied to respond to these
objections are missing a crucial element. This necessary element is a perma-
nent capacity to challenge the reassertion of hierarchy. Models of equality and
democracy are incomplete if they do not reckon seriously enough with the
ineradicability of hierarchy and its tendency to reassert itself even within the
very structures designed to resist it. As a result, we need to build mechanisms
into our constitutions to provide us with warning signals for when hierarchy
reemerges. Regardless of whether quotas are effective at generating woman-
friendly legislation, they are a necessary element of such a warning system for
challenging the reassertion of hierarchy. The chapter concludes that we should
add this element of challenge to our models of equality and democracy not only
to provide a stronger justification for quotas, but also because the element is
important for feminism as both a theoretical stance and a political movement.

These two chapters together offer both a detailed and practical assessment
of electoral gender quota regimes around the world and a theoretical foun-
dation for understanding the role of quotas in the promotion of equality and
democracy. They also suggest certain themes that are likely to be relevant
across the many structural issues mentioned earlier. First, it is unlikely that
any structural issue can be fruitfully assessed from a gender perspective in
isolation from the rest of the constitution or from the cultural and political
realities on the ground. The impact of any given structure will vary because of
its interaction both with other constitutional structures and with the culture
and politics of the society. Just as an electoral gender quota must be consistent
with the electoral system generally and with the culture and politics of a given
nation, so, too, the impact of any other structural provision on gender equality
(such as a federal allocation of powers) will depend both on its interaction
with the other structures of government (such as the electoral system for each
level of government) and with the culture and politics of the country (such as
the cost and difficulty of national level organizing).

Second, it will be difficult to convince either political elites or citizens
generally that fundamental structural issues should be assessed from a gender
perspective unless proponents offer a convincing account of the underlying
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8 Susan H. Williams

political values that makes it clear why gender inequality is a threat to democ-
racy. There is a powerful impulse for people to think that they should seek
democracy first and worry about gender equality later.7 For gender equality
to be high on the agenda when constitutional drafting and reform are under-
taken, it is necessary to offer a strong explanation of the reasons that democracy
and freedom require gender equality. The close look at electoral gender quotas
provided by these chapters thus highlights themes that are important to the
consideration of structural issues more generally.

b. section two: rights

This section of the book addresses the area of constitutional law most often
examined by feminists: individual rights. There are at least three aspects of
rights that have implications for gender equality. First, the structure of the
rights protected under the constitution can have a significant impact on their
usefulness in promoting gender equality. For example, if the constitution pro-
tects positive rights that guarantee citizens certain resources or opportunities,
along with negative rights that protect them from interference, it can be much
more effective in generating greater equality. Second, the nature of the con-
stitutional right to equality can make a real difference. Most notably, if the
constitution protects a right to substantive equality rather than merely to for-
mal equality, it will be much more effective in addressing structural forms of
discrimination. And third, protection for certain specific rights of particular
concern to women, such as reproductive rights or rights to be free of private
violence, can be extremely helpful. Each of these aspects is explored further
below.

First, there are, generally, issues related to the structure of the rights pro-
tected by the constitution. For example, some constitutions protect only nega-
tive rights, which shield the individual from interference, whereas others also
protect positive rights, which entitle the individual to demand a resource or
opportunity, such as education or health care. The choice about whether to
protect positive rights and, if so, which ones, has important gender implica-
tions, even if the rights are cast in gender-neutral terms. Positive rights are of
particular concern to women because, worldwide, women are much more
likely than men to be poor.8 As a result, women often cannot command the
resources to exercise their rights unless they can demand assistance from the
government. For example, a negative right to reproductive choice is worth

7 See Mihaela Miroiu, “Not the Right Moment!”: Women and the Politics of Endless Delay in
Romania, Women’s History Review (forthcoming 2009) (manuscript on file with author).

8 See Irving, supra note 6 at 168.
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Introduction 9

little to the many women who have no access to birth control or abortion. A
positive right to demand reproductive health services from the government
may be necessary to make this freedom a reality.

Similarly, some constitutions protect rights only against government inter-
ference; private parties cannot be held accountable under the constitution
for a violation of fundamental rights. But, many of the violations of women’s
rights are the product of private action rather than state action. For example,
discrimination by private employers and violence by family members are both
private actions. Rights provisions are of greater assistance to women if they are
able to reach at least some private actors as well as state agencies. As Helen
Irving explores in her chapter in this section, these issues about the structure
of rights can have a large impact on gender equality.

The second area of concern is the constitutional protection for equality
rights specifically. There is a large literature about equality rights, so the
chapters in this section do not focus on this issue in particular. Kathleen
Sullivan has provided a useful list of the choices facing constitutional designers
considering the framing of an equality right. She suggests that they need to
choose

(1) between a general provision favoring equality or a specific provision favor-
ing sex equality; (2) between limiting classifications based on sex or protect-
ing the class of women; (3) between reaching only state discrimination or
reaching private discrimination as well; (4) between protecting women from
discrimination or also guaranteeing affirmative rights to the material precon-
ditions for equality; and, (5) between setting forth only judicially enforceable
or also broadly aspirational equality norms.9

Perhaps the single most important issue from the perspective of promoting
gender equality is whether the constitutional provision adopts a substantive
model of equality rather than a formal one. Formal equality requires that the
law treat like cases alike. This model is useful for eliminating legal discrimi-
nation based on irrational stereotypes, but it does not address the underlying
gender hierarchies that lead men and women to actually be different in so
many ways, including (in many societies) levels of income, education, child
care responsibility, and susceptibility to violence. Substantive equality requires
that the law address these underlying hierarchies so as to promote greater
equality of results, regardless of whether that path involves treating men and
women the same or treating them differently. Much of the large feminist lit-
erature on equality guarantees is focused on explaining the advantages of a

9 Kathleen Sullivan, Constitutionalizing Women’s Equality, 90 Cal. L. Rev. 735, 763 (2002).
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10 Susan H. Williams

substantive model of equality and arguing for its inclusion in the constitutional
jurisprudence of one country or another.10

Third, there is a range of specific rights that are of special concern to
women, aside from the general right to equality. Such rights include repro-
ductive rights, rights to be free of violence, positive rights to education, hous-
ing, or employment, and rights concerning marriage, children, and family life.
Although many of these rights are facially gender neutral, they are of particular
concern to women because robust rights on these subjects can sometimes func-
tion as powerful mechanisms for reducing the barriers to women’s equality.
For example, raising the age of marriage can increase the level of education for
girls, decrease the serious health effects of pregnancy on very young women,
and decrease the likelihood of violence within the marital unit.11 Some consti-
tutions (like our own, in the United States) give very little explicit attention to
such rights, whereas others (such as the South African Constitution) contain
a rich and interesting range of provisions addressing them.

Thus, from a gender-equality perspective, constitutional design issues relat-
ing to rights include (1) questions about the structure and function of rights;
(2) concerns about the nature of the basic equality rights; and (3) issues about
a range of specific rights of particular concern to women. The chapters in this
section of the book address all of these issues in various ways.

The first chapter in this section is “More than Rights,” by Helen Irving.
This chapter addresses the dangers of a limited focus on equality rights as
the central issue in constitutional drafting concerning gender equality. The
chapter highlights the way in which such a narrow focus obscures choices
about the nature of rights, such as those discussed above, and ignores the broad
range of particular rights that have a distinctive impact on or significance for
women. The chapter also examines the procedural issues and “opportunity
structures” that exist conceptually and temporally prior to the interpretation

10 See, e.g., Colleen Shepard, Constitutional Recognition of Diversity in Canada, 30 Vt. L. Rev.
463, 475 (2005); Mary Becker, Patriarchy and Inequality: Towards a Substantive Feminism,
1999 U. Chi. Legal F. 21, 33–34 (1999); Joan Williams, Do Women Need Special Treatment?
Do Feminists Need Equality? 9 J. Contemp. Legal Issues 279, 279 (1998); Claire L’Hereux-
Dube, It Takes a Vision: The Constitutionalization of Equality in Canada, 14 Yale J.L. & Fem.
363, 368–70 (2002); Eileen Kaufman, Women and Law: A Comparative Analysis of the United
States and Indian Supreme Courts’ Equality Jurisprudence, 34 Georgia J. of Int’l & Comp. L.
557, 597 (2006); Martha I. Morgan, Emancipatory Equality: Gender Jurisprudence Under the
Colombian Constitution, in The Gender of Constitutional Jurisprudence, supra note 3 at 75,
86–91; Blanca Rodriguez Ruiz & Ute Sacksofsky, Gender in the German Constitution, in The
Gender of Constitutional Jurisprudence, supra note 3 at 149, 154–155.

11 See Child Marriage Fact Sheet: State of the World Population 2005 (United Nations Pop-
ulation Fund) at http://www.unfpa.org/swp/2005/presskit/factsheets/facts_child_marriage.htm
(last visited 11/7/08).
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